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MEMORANDA. 

In  October,  1851,  her  Majesty,  under  the  authority  of 
the  14  &  16  Vict  c.  83,  appointed  the  Right  Honourable 
Sir  James  Lewis  Knight  Bruce,  and  the  Right  Honourable 
Lord  Cranworthf  to  be  Judges  of  the  Court  of  Appeal  in 
Chancery. 

In  Trinity  Vacation,  1861,  Richard  Torin  Kindersley, 
Esq.,  one  of  the  Masters  in  Chancery,  and  James  Parker, 
Esq.,  one  of  her  Majesty's  Counsel,  were  appointed  Vice- 
Chancellors,  and  afterwards  received  the  honour  of  knight* 
hood. 

In  Hilary  Vacation,  1852,  Lord  Truro  resigned  the 
Great  Seal,  and  the  same  was  delivered  to  the  Right 
Honourable  Sir  Edward  Burtenshaw  Sugden,  who  was 
created  a  Peer,  by  the  title  of  Lord  8t  Leonard's  of  Slaug- 
ham,  in  the  county  of  Sussex. 

At  the  same  time.  Sir  Alexander  Jam^es  Edmund  Cock- 
hum  resigned  the  oflSce  of  Attorney-General,  and  was 
succeeded  by  Sir  Frederick  Thesiger.  And  Sir  WiUiam 
Page  Wood  resigned  the  office  of  Solicitor-General,  and 
was  succeeded  by  Sir  Fitzroy  Kelly, 

In  August,  1852,  Sir  James  Parker  died,  and  was  suc- 
ceeded in  the  office  of  Vice-Chancellor  by  John  Stuart,  Esq., 
one  of  her  Majesty's  Counsel,  who  afterwards  received  the 
honour  of  knighthood. 


Sir  James  Parker  was  the  successor  as  Vice-Chancellor 
of  the  Lord  Justice  Knight  Bruce.  He  sat,  for  the  first 
time  as  Judge,  on  the  1st  day  of  Michaelmas  Term,  1851, 
and  for  the  last  time,  on  the  6th  of  August,  1852,  being 
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the  last  day  of  the  Sitting  of  the  Court  after  Trinity  Vaca- 
tion. He  died  on  the  13th  of  that  month  suddenly,  at  his 
seat  Rothley  Temple,  Leicestershire,  aged  49. 

The  deceased  Judge  was  the  son  of  the  late  Charles 
Stewart  Parker,  of  Blochairn,  near  Glasgow,  Esquire. 
He  was  educated  at  the  Grammar  School  and  Univer- 
sity of  Glasgow,  whence  he  proceeded  to  Trinity  Collie, 
Cambridge.  He  was  seventh  wrangler  and  graduated  in 
1825.  He  was  called  to  the  Bar  by  the  Honourable  So- 
ciety of  Lincoln's  Inn  in  1829,  and  was  made  Queen's 
Counsel  in  July,  1844.  He  was  an  active  member  of  the 
Chancery  Commission,  and  was  appointed  Vice-Chancellor 
in  October,  1851. 

The  present  Volume  is  confined  to  Cases  decided  by  Sir 
Janies  Parker,  The  earlier  judgments  (to  p.  283)  were 
revised  by  himself,  and  those  which  were  in  writing  have 
been,  throughout  the  Volume,  printed  from  his  own  manu- 
scripts. In  the  remainder,  the  Reporters  have  chiefly 
aimed  at  literal  accuracy,  convinced  that  no  improvemttit 
which  after-thought  might  suggest  in  the  mere  turn  of  a 
sentence,  would  be  an  equivalent  for  the  sacrifice  of  the  ^- 
act  words  which  fell  from  this  distinguished  lawyer.  Far 
a;?  the  execution  of  their  task  is  from  satisfying  themselves^ 
it  must  bo  more  imperfect  than  even  they  think  it,  if  enough 
is  not  recorded  in  these  pages,  to  prove  that  the  country 
ha$  lost  one  of  the  ablest  of  its  Judges.  How  great  this  loss 
lias  really  been  no  such  record  could  shew. 
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1851. 


In  the  Matter  of  The  Tbustbb  Relief  Act,  10  &  11  Vict.     av?'.  4th  db 


B 


c.  96,  and  of  Mabia  Tebbsa  Maoawley's  Trust.  ^  * 


>r  a  policy  of  assurance,  dated  the  15th  of  July,  1834,  A  debtor  being 

DOSSOBS^d  01  & 

ft  sum  of  5002.  was  assured,  to  be  paid  on  the  decease  of  policy  of  assur- 

Joseph  Egan,  late  of  Cadiz,  since  deceased.  life  foTsoo/. 

Mr.  Egan,  being  indebted  to  a  Mr.  Alston  in  lOOt,  by  ^^g^/^^f'  \^ 

an  indenture,  dated  the  11th  of  October,  1837,  mortgaged  the  policy  and 

the  policy  to  Mr.  Alston,  by  way  of  security  for  that  sum,  one  of  his  cre- 

vith  interest.     Mr.  Alston  at  the  same  time,  by  the  direc-  ciritv'fifr^ioo/ 

tion  of  Mr.  Egan,  sent  him  a  letter   in    the    following  with  a  deciara- 

tion  constitut- 
terms : —  ing  the  crcdi- 

"  London,  11th  of  October,  1837.       tor,  after  secur- 
ing his  own 

"  Sir, — I  beg  to  acknowledge  having  received  a  policy  of  debt,  a  trastoe 
assurance,  No.  5024,  for  500/.,  effected  on  your  life  at  the  date  of  this 
Law  IJfe  Assurance  Office,  dated  August,  1834,  and  which  transaction  the 

'  o        J  »  debtor  was  iii- 

I  hold  as  security  for  the  sum  of  100/.,  with  interest  at  dcbted  to  other 

I  /•ii/.x-i        persons,  and 

the  rate  of  ol.  per  cent,  per  annum,  from  the  20th  of  Fe-  continued  in- 
bruary  last,  advanced  by  me  to  you,  until  its  repayment;  onrom^p^to" 

the  time  of  his 
a«ith,  and  died  intestate  and  insolvent  in  December,  1B37.  The  assignee  of  the  policy  received  tho 
500/.,  and,  after  retaining  the  amount  due  to  himself,  paid  the  balance  into  Court  under  the  Trustee 
R*Urf  Act,  1850 : — Jfeld^  that  the  trust  in  fi&vour  of  M.  was  void  as  against  the  creditors  of  the  debt- 
or at  the  time, and  who  continued  so  up  to  the  debtor *8  death;  but  that,  subject  thereto,  it  was  a  good 
<l<claration  of  trust  in  favoiir  of  M. 

VOL  V.  B  D.  0.  S. 
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1851.  and  in  tlie  event  of  your  death,  and  after  the  recovery  of 

^„  j.^  this  insurance  from  tlie  above-mentioned  office,  I  hold  the 

J  iikTristke  remainder  at  the  disposal  of  Miss  Maria  Teresa  Magawlev, 

Ueukp  Act,  ^                              ^                                                            -o          .f» 

AND  of  Cadiz.     I  am,  my  dear  sir,  very  truly  yours, 

Trist.  "James  Alston. 


»» 


Mr.  Egan,  upon  the  receipt  of  the  above  letter,  sent  the 
same  to  Miss  Magawley,  inclosed  in  one  from  himself,  in 
the  following:  terms: — 

"  London,  October,  1837. 
"  You  may  recollect  I  mentioned  in  one  of  my  former 
letters  that  I  had  effected  an  insurance  on  my  life  for  500£; 
and  that  my  friend  Mr.  Alston  had  a  lien  on  it  for  1001 
I  turned  in  my  mind  the  best  manner  to  secure  you  from 
harm ;  and  reflecting  that  it  could  only  be  done  legally  in 
one  way,  and  that  was  by  transferring  the  policy  to  Alston, 
and  getting  a  letter  from  him,  stating  for  what  purpose 
and  making  himself  responsible  to  you  for  the  t»alance 
a])ove  his  own  debt  of  lOOZ. ;  in  proof  of  all  this,  I  send  yon 
his  letter;  and,  as  he  is  a  person  in  whose  honesty  I  have 
great  confidence,  I  am  sure  he  will  give  you  little  trouble, 
should  I  pop  off  and  he  receive  the  amount  of  the  insur- 
ance. J.  Egan." 

On  the  30th  of  December,  1837,  Mr.  Egan  died  intes- 
tate and  insolvent,  leaving  no  assets  beyond  95/  due  to 
him  on  account  of  his  salar}'  as  consul  at  the  Cape  de 
Verde  Islands.  And  letters  of  administration  to  his  effects 
were,  on  the  28th  of  May,  1839,  granted  to  Mr.  Barton  and 
Mr.  Place,  two  of  his  creditors.  His  assets  were  sworn 
under  lOOt 

On  the  24th  of  August,  1838,  Mr.  Alston  received  the 
500/.  assured  by  the  policy ;  and,  after  retaining  to  him- 
self the  amount  due  on  his  security,  on  the  18th  of  Jan- 
uary, 1840,  the  balance  was,  with  the  consent  of  Miss 
Magawley,  invested  in  407/.  18s.  4rf.  Consols,  in  the  joint 
names  of  himself  and  George  Anncrley,  as  trustees  for  the 
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accumulation  of  the  dividends,  until  it  could  be  ascertain-  1851. 
ed  whether  any  creditor  of  Mr.  Egan  had  any  claim  there-  /„  ^e 
on  paramount  to  the  trust  created  by  the  above-mentioned  Thb  Trustee 

'^  •'  Rblisp  Act, 

letters.  Upon  an  arrangement  understood  to  have  been  and 
come  to  between  Miss  Magawley  and  Messrs.  Barton  and  trust. 
Place,  (according  to  which  the  stock  was  to  be  sold,  and 
out  of  the  proceeds  60?.  was  to  be  paid  to  them  as  Mr. 
Egan's  personal  representatives,  and  the  residue,  after 
payment  of  costs,  was  to  be  paid  to  Miss  Magawley,  upon 
mutual  releases  being  executed),  the  trustees,  on  the  27th 
July,  1 860,  sold  the  trust  fund,  then  being  accumulated  to 
549?.  14a  3  per  cent.  Consols,  for  480?.  \ls.  8d;  but  Messrs. 
Barton  and  Place  subsequently  refused  to  carry  the  ar- 
rangement into  effect;  and,  in  consequence  thereof,  the 
trustees,  on  the  17th  of  July,  1850,  paid  the  sum  of 
480?.  17«.  8d.  cash  into  Court  to  the  above  account,  under 
the  Trustee  Relief  Act. 

Miss  Magawley  thereupon  presented  a  petition,  asking 
for  tile  payment  out  of  Court  of  the  fund  to  her. 

Messrs.  Barton  and  Place  presented  a  cross  petition,  stat- 
ing, that  the  petitioners,  in  the  year  1837,  supplied  Mr. 
Egan  with  goods,  upon  a  representation  by  him  that  he 
had  effected  a  policy  of  insurance  on  his  life,  for  the  pro- 
tection of  his  creditors;  and  that  Mr.  Egan  was  indebted, 
to  specified  amounts,  before  and  at  the  time  he  effected  the 
policy;  and  that  he  continued  indebted  up  to  and  at  the 
time  of  his  death.  The  petitioners  also  stated,  that,  on 
the  17th  of  November,  1838,  they,  as  creditors  of  Mr.  Egan, 
gave  notice  to  Mr.  Alston  and  Mr.  Annerley  not  to  part 
with  any  money  received  by  them  by  virtue  of  any  policy 
on  Mr.  Egan's  life.  They  denied  the  alleged  arrangement 
to  release  their  interest  for  60?. ;  and  they  asked  for  pay- 
ment to  them  of  the  fund  in  Court. 

Both  petitions  now  came  on  to  be  heard. 

Mr.  Glasse  said,  that,  prima  facie,  the  security  to  Jlr. 

b2 
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1851.  Akton  with  that  gentleman's  letter,  communicated  as  it 

In  re  ^^^  ^^  ^\^  Magawlev,  constituted  a  good  declaration  of 

TrE  TRf>TR  trust.    He  submitted,  that  Miss  Magawley  was  entitled  to 

Keliep  Act,  '  ^  ^ 


AND  the  whole  fund  in  Court. 

Magawmt*r 
Trc'st. 

ilr.  TTeZ/'ord,  for  Mr.  Barton  and  Mr.  Place,  claimed  the 
whole  fund  for  the  benefit  of  the  creditors  of  Mr.  Egan,  on 
the  ground  that,  prior  to  and  at  the  time  of  the  declara- 
tion of  the  trust  in  favour  of  Miss  Magawlev,  the  deceased 
was  indebted,  and  that  he  continued  so  indebted  up  to  the 
time  of  his  decease.  He  cited  Townshend  v.  Windham  (a), 
Richardson  v.  Smallwood  (6),  Skarfy.  SouWy  (c),  JWn- 
send  V.  Westa^cott  (d), 

Mr.  Glasse  in  reply. 

Mr.  Faber  for  the  trustees, 

iVbr.  8^^.      The  Vice- Chancellor: — 

The  fund  in  question  in  this  case  is  the  sum  of  4802. 
1 78,  Sd.y  paid  into  Court  under  the  Act  for  the  Relief  of 
Trustees,  10  &  1 1  Vict.  c.  96 ;  and  the  case  comes  on  on  two 
petitions  asserting  title  to  the  fund. 

The  fund  is  part  of  the  money  received  on  a  policy  of 
assurance  effected  by  Joseph  Egan,  deceased,  on  his  own 
life;  and  it  is  not  in  dispute,  that,  in  the  month  of  Octo- 
ber, 1837,  Joseph  Egan  made  over  the  policy  to  one  James 
Alston,  as  a  security  for  lOOl.  due  from  him  to  James  Al- 
ston ;  and  subject  thereto  in  trust  for  the  petitioner,  Miss 
Maria  Teresa  Magawley,  so  as  to  create  a  trust  in  her 
favour.  Egan  died  in  December,  1837;  and  Alston  soon 
afterwards  received  the  money  payable  on  the  policy,  and, 
after  retaining  his  own  debt,  held  the  surplus  as  trustee. 

It  does  not  appear  that  Egan  left  any  assets  beyond  a 
sum  of  95t  due  to  him  on  account  of  his  salary.   The  peti- 

{a)  2  Ves.  sen.  1.  (c)  1  Mac.  &  G.  364, 

(6)  Jac.  6C2.  (d)  2  Beav.  340 ;  4  Itl.  58. 
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1851. 

In  re 
Thk  Trustbb 


tioners,  Samuel  Barton  and  Francis  Place,  allege,  that  in 
and  before  October,  1837,  when  the  voluntary  trust  was 
created,  and  at  his  death,  Egan  was  indebted  to  them  in 

^"^  Hicf  TKP  .Act 

sums  amounting  to  upwards  of  130t,  and  was  at  his  death  and 

indebted  to  other  persons;  and  they  insisted,  that  the  vo-      ^truot. 
luntary  trust  was  void  as  against  Egan's  creditors. 

In  November,  1838,  Barton  and  Place  gave  notice  to  Al- 
ston not  to  part  with  the  trust  fund  in  his  hands.  In  May, 
1849,  as  creditors  of  Egan,  they  also  administered  to  his 
estate.  In  January,  1840,  Alston,  with  the  consent  and  ap- 
probation of  Miss  Magawley,  invested  the  trust  fund  in  his 
hands  in  Consols,  in  the  joint  names  of  himself  and  Mr. 
George  Annerley,  as  trustees,  with  a  view  to  the  accumula- 
tion of  the  dividends  thereof,  until  it  could  be  ascertained 
whether  any  creditors  or  creditor  of  Egan  had  any  claim 
thereon  paramount  to  the  trust  created  for  Miss  Magawley. 

Messrs.  Alston  and  Annerley,  under  this  trust,  continued 
to  invest  and  accumulate  the  dividends  until  the  month 
of  July,  1850.  Miss  Magawley  represents,  that  an  arrange- 
ment was  then  come  to  between  her  and  Barton  and  Place, 
and  the  trustees  of  the  fund,  according  to  which  the  stock 
was  to  be  sold,  and  out  of  the  proceeds  thereof  the  sum  of 
60t  was  to  be  paid  to  Barton  and  Place,  and  tlie  residue, 
after  payment  of  costs,  was  to  be  paid  to  her.  There  is  no 
doubt  that  there  was  such  an  arrangement,  and  that  con- 
siderable expense  was  incurred  with  reference  to  it.  The 
stock  was  sold  in  order  to  carry  the  arrangement  into  ef- 
fect; and,  after  the  sale.  Barton  and  Place,  without  assign- 
ing any  reason,  refused  to  complete  the  arrangement;  and 
the  trustees,  after  some  delay,  paid  the  trust  fund,  amount- 
ing, after  deducting  their  expenses,  to  480Z.  1 7«.  8cZ.  into 
Court,  under  the  Act  for  the  Relief  of  Trustees. 

Miss  Magawley  has  now  presented  a  petition,  praying 
for  payment  of  the  fund  to  herself;  and  Messrs.  Barton  and 
Place  have  also  presented  a  petition  for  payment  to  them 
of  the  whole  fund. 
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1851. 
In  re 

TlIETKUbTBE 

Kelixp  Act, 

AND 

Maoawlky^s 
Trust. 


There  is  no  evidence  of  the  debts  due  to  Messrs.  Barton 
and  Place  except  their  own  affidavit,  which  is  not,  how- 
ever, contradicted.  Assuming  these  debt«  to  have  been  due, 
there  can  be  no  doubt,  I  think,  that  the  trust  created  in 
favour  of  Miss  Magawley  was  void  as  to  Messrs.  Barton  and 
Place;  and,  under  the  circumstances  I  have  stated,  I  do 
not  think  that  their  right  to  pursue  the  fund  is  barred  or 
destroyed  by  the  time  that  has  elapsed  since  the  death  of 
Egan. 

When  the  petitions  were  argued,  I  had  some  doubts  as 
to  the  precise  order  to  be  made,  which  induced  me  to  con- 
sider the  matter  further.  Entertaining  the  views  which  I 
do  of  the  case,  and  having  regard  to  the  small  amount  of 
the  fund,  I  consider  it  to  be  the  duty  of  the  Court  to  put 
the  matter  at  once  in  a  train  for  final  adjudication,  with- 
out putting  the  parties  to  the  expense  of  instituting  other 
proceedings. 

The  order  I  propose  to  make  is  as  follows: — The  peti- 
tioners  both  submitting  to  the  jurisdiction  of  the  Court 
under  these  petitions,  to  direct  the  common  administra- 
tion accounts  of  the  estate  of  the  intestate  Joseph  Egan, 
come  to  the  hands  of  Barton  and  Place,  they  submitting 
to  account,  and  the  common  accounts  of  his  debts  and 
funeral  expenses  as  in  a  creditors'  suit;  with  an  inquiry 
what  debts  were  owing  by  him  on  the  11th  of  October,  1837, 
and  what  was  then  the  amount  of  his  property,  exclusive 
of  the  policy  of  assurance  mentioned  in  the  petitions. 
The  costs  of  the  trustees  may  now  be  taxed  and  paid,  and 
it  will  be  unnecessary  for  them  to  be  served  with  any  fur- 
ther proceedings.  Considering  the  conduct  pursued  by 
Messrs.  Barton  and  Place  with  reference  to  the  arrangement 
under  which  the  stock  was  sold  by  the  trustees,  I  think  it 
right  to  give  them  no  costs  of  either  petition  up  to  this 
time ;  all  other  costs  will  be  reserved.  At  the  request  of 
either  party  the  fund  to  be  invested,  and  the  dividends  ac- 
cumulated.    There  will  be  one  order  on  both  petitions. 
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1851. 

Crosse  v.  The  Duke  of  Beaufort.  Xoo.  bth. 

AJT  an  auction  for  the  sale  of  various  hereditaments  in  Houses  descrih- 
lots,  belonging  to  the  plaintiffs,  held  at  Newport,  Lot  5  ttJinr? LT 
was  described  as  follows : —  *^«  respt^ctive 

occupations  of 

Lots.  "Two  dwelling-houses  and  shops,  formerly  known  tenant,  and  m 
as  the  '  Old  Sloop'  public  house,  situate  in  the  High-street,  u^uhel^c""w 
Newport,  in  the  respective  occupations  of  Mr.  W.H.  Bryant,  rent  of  so/,  per 

._  ,     -  ■!-»     .  1  •  1     annum,  who 

tailor  and  draper,  and  James  Ewins,  pastry  cook,  with  have  received 
extensive  back  premises  and  large  yard  and  outbuildings  ^^^^l^y^^^l^ 
in  the  rear,  communicatinc^  with  Market- street;  together  but  withasuh- 

°  ...  sequent  wntten 

with  two  small  houses  and  cooper's  shops  adjoining  the  pcnnission  to 
same,  and  fronting  Market-street;  the  whole,  together  with  game  terms  as 
other  premises,  let  to  Messrs  William  &  Stephen  Iggulden  ^.tmenui^^* 
as  tenants  from  year  to  year,  at  the  very  low  rent  of  oOL  ^^^^-  ^'^'*'^*  ^on- 

•^  .  .  .  tracted  to  be 

per  annum,  who  have  received  notice  to  quit  as  on  the  sold  subject  to 
2nd  of  August,  1848,  but  with  a  subsequent  written  per-  Uie^purSer ' 
mission  to  occupy,  notwithstanding  the  expiration  of  the  fj^"!^  !jj'  *'",^^r 
notice,  upon  the  same  terms  as  before,  until  the  tenements  fron»  a  specified 

-  .  „  day.     On  corn- 

are  sold.  pletion  after 

that  date,  the 

The  defendant  was  the  best  bidder  for,  and  became  the  purchaser  claim- 
ed to  be  allow- 

purchaser  of  the  lot  at  the  price  of  1120/.,  and  by  his  ed  a  rent  at  the 
agent  signed  an  agreement  to  complete  the  purchase  ac-  year,^hc*8ura* 
cording  to  the  particulars  and  conditions  of  sale.  which  the  un- 

°  *  der-teimnts  paid 

The  fourth  condition  of  sale  was  as  follows :  "  Each  the  tenant,  on 

.111  1  .1    the  ground  that, 

purchaser  shall  be  entitled  to  the  rents  or  the  apportioned  in  aUowing  the 
rents  of  the  lots,  which  are  let  from  the  said  18tli  day  of  No-  tTnue"i.MKX"s- 
vember  next,  up  to  which  time  all  outgoings  will  be  cleared  »>""  "'  the  rent 

'     ^  .  .    r  of5»/.  ayenr 

by  the  vendors;  but  where  notices  to  quit  have  l)ecn  served  after  the  date  of 
on  the  tenants,  with  liberty  to  occupy,  notwithstanding  gaiej^the  vendors 
the  expiration  of  the  notice,  upon  the  same  terms  as  before,  ^j)fui^"^f[J[,i"/ 
until  the  tenements  are  sold,  there  will  be  no  rent  to  be  <^n  « ci'»n»  ^y 

the  vendors  to 
enforce  s'lHu-ific 
performance — Ifehl^  that,  the  purchaser  not  ha>'injt  required  the  vendors  to  turn  the  tenant  out, 
X\\vy  were  mtt  guilty  of  wilful  default  in  allowing  him  to  remain  at  the  lessier  rent;  and  specitir  i>'i- 
formaiue  was  decreed,  the  plaintiffs  accounting  only  for  thv  ksbcr  rent. 
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lr:A.        received  by  the  purcluhaer  bevond  the  time  duiiDg  which 


Ciuj^M,       ^^^  reS|K'-tive  tenancies  shall  actnallj  subsist     If  from 
''-  any  cau.rie  whatever  any  purchase  shall  not  be  completed 

UzAvroiLT.  within  the  time  above  limited,  the  purchaser  shall  pay 
interest  at  the  rate  of  oi  per  cent,  upon  the  purchase  and 
timber  money  remaining  unpaid  from  the  said  18th  day 
of  November  next,  until  the  actual  completion,  without 
prejudice  nevertheless  to  the  last  condition,  if  the  vendors 
should  think  fit  to  act  thereon ;  and  where  an  apportion- 
ment of  the  rents  payable  by  any  tenants  of  the  property 
shall  fjc  necessarv  from  the  division  of  the  same  into  lots 
or  otherwise,  such  apportionments  shaU  be  made  by  Mr. 
Thomas  Morris,  surveyor,  of  Newport ;  and  by  which  ap- 
portionment the  purchasers  shall  be  bound." 

The  contract  was  not  performed  on  the  18th  of  Xovem- 
Ijer,  1851,  the  date  appointed  for  completion.  Afterwards, 
the  title  was  accepted ;  and  on  a  meeting  to  complete  the 
purchase,  a  claim  was  made  on  behalf  of  the  defendant  to 
an  apportionment  in  his  favour  of  the  rent  paid  by  Messrs. 
Iggulden's  under-tenants,  on  the  ground  that  by  the  con- 
tract the  tenancy  of  Messrs.  Iggulden  determined,  the 
hereditaments  being  then  ''  sold ;'  and  that  the  plaintiffs 
had  been  guilty  of  wilful  default  in  permitting  Messrs. 
Iggulden  to  continue  to  hold  a  property  at  a  rent  of  501 
a  year  of  which  they  made  150/.  a  year,  by  subletting. 
The  plaintiffs  objected  to  this  claim,  on  the  ground  that 
the  particulars  and  conditions  spoke  as  of  the  date  of  the 
contract,  and  referred  to  some  future  period ;  and  the  ex- 
pression, "  until  the  tenements  are  sold,"  must  have  refer- 
ence to  the  legal  completion  of  the  contract.  The  plaintiffs 
filed  a  claim  against  the  defendant  to  enforce  specific  per- 
formance. 

The  cause  now  came  on  for  hearing,  as  a  short  claim,  on 
this  question  only. 

Mr.  Swuiiaton  and  Mr.  Lewis  for  the  plaintiffs. 
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Mr.  TT.  M.  James  for  the  defendants. 

The  Vice-Chancellob,  after  stating  the  case,  said,  the 
defendant's  claim  was  put  on  the  ground  of  wilful  default. 
He  thought  the  conduct  of  the  vendors  had  none  of  the 
features  of  wilful  default  The  vendors  did  as  much  for  the 
benefit  of  the  purchaser  as  they  had  done  for  themselves,  in 
allowing  Messra  Iggulden  to  continue  at  the  lesser  rental 
of  50t  a  year.  If  the  purchaser  had  been  dissatisfied,  it 
was  for  him  to  have  expressed  his  dissatisfaction  to  the  ven- 
dors, and  to  have  required  them  to  turn  out  the  tenants. 

The  decree  directed  the  specific  performance 
of  the  contract,  with  costs,  the  plaintifls 
accounting  for  the  apportioned  part  of  the 
rent  received  from  Messrs.  Iggulden. 


1851. 


C11088X 

V, 
DUKB  OF 

Beaufort. 


Williams  v.  Chabb.  Nov.  eth  d- 

MSth, 
RS.  ELEANOR  WILLIAMS,  widow,  on  the  7th  of  On  a  decree  for 

July,  1851,  filed  a  bill  of  revivor,  and  thereby  stated,  that,  tion  of  a  tcata- 

on  the  28th  of  December,  1836,  James  Christopher  For-  Jhe^suh^aho 

syth,  since  deceased,  and  Elizabeth  his  wife,  and  the  four  F^"*  ^"*'5- 

•^      '  '  '  ^      ciaUy  entitled 

children  of  Elizabeth  Forsyth,  then  infants,  by  the  said  to  the  residue, 

James  Christopher  Forsyth  their  father,  filed  their  bill  in  mitted  the  pro- 

this  Court  against  William  Chard  and  Edward  Chard,  and  ^1'^*  'X 

Charles  Harden  and  Samuel  Gill,   and  thereby,  among  sonwhowasnot 

^  °   a  party  to  the 

Other  statements,  set  out  the  will  of  Francis  Forsyth,  dated  suit,  but  whom 
the  29th  of  August,  1833,  under  which  his  personal  estate  to  be  a  pe- 
(except  his  household  furniture)  vested  in  William  Chard  ^5,^^^ 

testator ^8  will. 
The  suit  then  abated  by  the  mnrrinpe  of  one  of  the  female  plaintiiFs.  After  an  application  to  the  plain- 
tifb  to  revive  tlie  suit,  they  did  not  do  so,  and  thereupon  the  legatee  to  whom  the  Master  had  com- 
mitted the  prosecution  of  the  suit,  filed  a  bill  of  revivor  in  her  own  name,  as  plaintiff,  against  all  the 
parties  to  the  original  suit  On  a  demurrer  to  this  bill : — He/d^  that  the  Master's  order,  committing 
the  prosecution  of  the  proceedings  to  the  legatee,  did  not  entitle  her  to  file  a  bill  of  revivor  in  her  own 
name;  and  the  Court  allowed  the  demurrer.  And,  senMe^  that,  according  to  the  modem  practice,  the 
proper  course  to  take  would  be,  by  application  in  the  original  cause,  to  obtain  an  interlocutory  order. 
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1861.         and  Edward  Chard,  upon  trust  to  pay  certain  of  his  debts, 

Williams     ^^^  ^^  V^Y  ^^®  Several  legacies  to  the  several  persons 

^'  therein  named,  with  power  to  his  trustees  to  raise,  by  sale 

V/HAIIX). 

or  mortgage  of  his  personal  estate,  such  sum  of  money  as 
should  be  necessary  for  the  payment  of  the  legacies  given 
by  him;  and  that,  subject  thereto,  his  heirs  were  to  stand 
possessed  of  the  residue,  in  trust  to  pay  the  rents  and  in- 
come to  the  defendant  Elizabeth  Forsyth  for  life ;  and,  after 
her  decease,  that  the  corpus  and  capital  of  the  said  residue 
was  to  be  for  the  benefit  of  such  of  her  children  as  might 
survive  her ;  and  that  the  testator  appointed  the  said  de- 
fendants, William  Chard  and  Edward  Chard,  executors  of 
his  will. 

The  bill  of  revivor  also  aUeged,that  the  original  bill  stated 
the  death  of  Francis  Forsyth  in  1833,  and  that  probate  there- 
of was  granted  to  William  Chard  and  Edward  Chard,  and 
that  the  original  bUl  prayed  the  usual  administration  de- 
cree of  the  estate  of  the  testator  Francis  Forsyth. 

The  bill  of  revivor  then  stated  a  decree  of  the  Court, 
made  on  the  7th  of  December,  1839,  upon  the  hearing  of 
the  original  suit,  and  the  report  of  the  Master  made  in 
obedience  to  that  decree ;  from  which  it  appeared,  that  the 
only  legacies  given  by  the  wUl  were  a  legacy  of  350L  to 
the  plaintiff  in  the  bill  of  revivor,  and  a  legacy  of  50L  to 
the  defendant  William  Chard,  a  mourning  ring  to  each  of 
them  the  defendants  William  Chard  and  Edward  Chard, 
and  to  the  plaintiff  and  John  Francis  Reginer ;  and  that 
the  Master  foimd  (amongst  other  things)  that  there  had 
come  to  the  hands  of  the  defendants,  William  Chard  and 
Edward  Chard,  in  respect  of  the  personal  estate  of  the  tes- 
tator not  specifically  bequeathed,  several  specified  sums  of 
money,  out  of  which  they  had  paid  several  sums  of  money 
therein  set  forth,  leaving  the  sum  of  303Z.  2s.  lOd.,  which 
the  said  Master  had  found  was  remaining  in  the  hands  of 
the  defendants,  William  Chard  and  Edward  Chard,  on  a 
balance  of  their  account,  in  respect  of  the  personal  estate 
of  the  testator  not  specifically  bequeathed  come  to  their 
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hands;  and  that  the  fiineral  expenses  of  the  testator  had        1851. 

been  fully  paid  and  satisfied ;  and  that  the  Master  found     vVilZiams 

that  none  of  the  legacies  given  by  the  will  of  the  testator  ^' 

Francis  Forsyth  had  been  paid ;  and  that  he  certified,  that 

he  had  proceeded  to  compute  interest  on  the  said  legacies 

to  the  plaintiff  and  to  the  defendant  William  Chard,  and 

he  found  that  there  was  due  to  the  plaintiff,  in  respect  of 

the  l^acy  bequeathed  to  her,  for  principal  and  interest, 

the  sum  of  433Z.  3&  6d    The  bill  of  revivor  also  stated 

various  proceedings  in  respect  of  the  suit,  by  which  the 

prosecution  of  it  had  been  delayed.    It  then  stated,  that, 

in  obedience  to  an  order  made  in  the  cause  on  the  8th  of 

May,  1841,  the  defendants,  William  Chard  and  Edward 

Chard,  paid  into  this  Court,  in  trust  in  the  cause,  the  sum 

of  107/.  1  U  Id. 

The  bill  of  revivor  further  stated,  that  the  cause  came 
on  to  be  heard  on  further  directions,  on  the  29th  of  Janu- 
ary, 1842,  when  it  was  referred  to  the  Master  to  tax  the 
costs  of  the  plaintiffs  therein,  and  of  the  defendants  Wil- 
liam Chard  and  £dward  Chard,  of  the  said  suit,  as  between 
solicitor  and  client,  up  to  that  time.  And  it  was  ordered, 
that  the  leasehold  premises  and  ground  rents,  or  other 
property,  part  of  the  assets,  should  be  sold  with  the  appro- 
bation of  the  Master.  And  it  was  ordered,  that  the  money 
to  arise  therefrom  should  be  paid  into  the  Bank  to  the 
credit  of  this  cause.  And  it  was  ordered,  that  the  same, 
after  payment  of  the  costs  therein  directed  to  be  paid, 
should  be  laid  out  in  the  purchase  of  Bank  3/.  per  cent. 
Annuities,  in  the  name  of  the  Accountant  General,  in 
trust  in  the  cause.  And  it  was  declared,  that  the  defend- 
ant Elizabeth  Forsyth  was  entitled,  for  her  sole  and  sepa- 
rate use  during  her  life,  to  the  rents  and  annual  produce 
of  the  residue  of  the  testator's  estate ;  and  further  direc- 
tions and  subsequent  costs  were  reserved.  That  divers 
proceedings  had  been  had  before  the  Master  under  the 
decree,  but  that  he  had  not  made  his  report  thereunder. 

That,  on  the  9th  of  November,  1846,  the  said  James 


^u         ViiLrj*?!'  Ivcr^-zi.  ziH  mtAmnc  of  EEzibetli  Foreyth,  a  de- 


V  ;  _ . « 


jtajifcii:  -;:  tiK^  :CZ  n:  r?TTrnr.  ciefl :  and  tliat,  on  the  13th  of 
lLu^.i  1  r^-r  tin  otManfenr-s  Tyrmfaetfa  Forsrth  and  her  four 
ir^i.  £ie£  li/ttir  ":»-l  ic  r^prrrar  aciinst  the  defendants, 


irilla.tL  ^'liLTL  kjiL  £irvhr£  <7ii&rd.  and  the  said  Charles 
r'tritSL  Ejji  SuLiitil  GiZ .  and  liiai  the  original  suit  and 
:*n»'.ft*r£i2i£rr  iiu£  'i^s-sl  sb.in^x  afi^nrards  dulj  revived. 

Tnhz^  fcii^ir  12H-  szh  ani  iir:c!e£)dizt£s>  had  been  so  revived, 
TiH:  ;e-:»i-rrun.i  xLrSTKC  "WTi*  eLTzrehr  neglected  by  the  plain- 
iJx?  tL*!reiiL  ini  iLt  }iiaii:idf  in  this  bill  of  revivor  was 
-j-k.":«it  !:»  C'':c*in  lamieLi  cc  her  lecarv,  or  the  interest 
TJLt!r&-.-n :  tzji  iLai  iiiervTq»:c:  sie  ajfJied  to  the  Master  to 
ij^Tt  the  cc^ndi^n  ^.f  iLe  s&:t  fKaiiimiied  to  her;  and  that^ 
*/.*^>rdindj.  on  iLe  ±Oih  cc  Aj  ril  1S5L  the  Master  directed 
:Lm  iLtr  fanhfj  j'r:»5-er::t3M:  of  iLe  Mt  and  proceedings 
^rk?uld  be  cc'nunined  :-«>  iLe  jire&ient  jlaintiC  That  divers 
I'^jc^j^zlnss  had  lieen  laken  in  the  Master's  office,  in  con- 
t«r.j'laik«a  of  the  sale  directed  by  the  decree  on  further 
'lirtciion^  but  that  no  sade  had  taken  place. 

That  since  the  pro^ecuiiv'n  of  the  suit  had  been  com- 
mitted to  the  plaintiC  she  has  ascertained  that  Elizabeth 
Sarah  Langdon  Forsyth,  one  of  the  infant  plaintiffs  in  the 
oH^nal  suit,  bad  iiitermarricd  with  the  defendant  William 
WaterLouse.  whereby  the  former  suit  and  proceedings  as 
lo  her  became  abated. 

"  Tliat,  by  reason  of  the  abatement  of  the  said  suit,  she 
wa^  unable  to  f»n>secute  the  same  in  pursuance  of  the  order 
of  th'r  Master:  and  that  the  said  defendants,  Elizabeth  For- 
^vih.  Alfred  Forsrth.  Richard  Munnsand  Frances  his  wife, 
Williaiii  Waterhouse  and  £liza1»etli  Sarah  Langdon  his  wife, 
afjd  Cliarlotte  Wright  Forsyth,  refuse  to  revive  the  same; 
and  that  the  plaintiff  was  advised  and  humbly  submits,  that 
*!he  was  etititle<l  to  revive  the  said  suit  and  proceedings,  and 
to  have  the  ^ame  put  in  the  same  plight  and  condition  as  the 
I'MfKi  were-  in  at  the  time  of  the  almtcment  thereof." 

TIjc  Mil  of  revivor  concluded  with  a  prayer,  that  the 
Milt  and  ]»rocecJings,  which  had  so  lH?o»me  abated,  miglit 
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stand  revived,  and  be  in  the  same  plight  and  condition  as 
the  same  were  in  at  the  time  of  such  abatement,  or  that 
the  defendants  might  shew  good  cause  to  the  contrary. 

The  defendant  Elizabeth  Forsyth  demurred  to  the  bill 
for  want  of  equity. 

Mr.  Cairns  in  support  of  the  demurrer. — The  plaintiff 
has  no  title  to  exhibit  this  bill.  The  present  plaintiff  was 
reported  by  the  Master,  in  the  original  suit,  to  be  a  legatee 
of  the  testator,  but  she  was  not  a  party  to  the  suit  The  only 
analogy  to  her  case  is  the  case  of  a  creditors'  suit,  where,  if 
the  suit  abates  by  the  death  of  a  plaintiff,  the  course  is  to 
apply  to  the  Court  by  motion,  to  revive  or  to  be  at  liberty 
to  exhibit  a  supplemental  bill :  Dixonv,  WyaU{a),  Hoidditch 
V.  Marquis  ofDonegaU(b),  and  Taylor  v.  Hicks  (c). 

The  bill  alleges,  that  the  Master  has  given  the  conduct 
of  the  suit  and  of  the  proceedings  to  the  plaintiff.  He 
has  done  this  under  the  56th  Order  of  1828.  The  effect 
of  this  direction  of  the  Master  is  confined  to  proceedings 
before  him,  and  does  not  extend  to  all  the  proceedings  in 
the  suit.  This  is  confirmed  by  what  Lord  CoUenham  said 
in  Whitehead  v.  North  (d). 

Mr.  Glasse  in  support  of  the  bill. — It  is  conceded,  that 
no  case  can  be  found  in  which  a  legatee  has  come  in 
and  filed  a  bill  of  revivor,  such  as  this  is;  but  there  is 
no  substantial  difference  between  the  right  of  a  creditor 
in  a  creditors'  suit  who  may  file  such  a  bill,  and  the  right 
of  a  legatee  who  has  had  the  conduct  of  the  suit  committed 
to  him  by  the  Master.  Now  as  to  a  creditor.  Lord  Redes- 
dale  says  (e) :  "  In  the  case  of  a  bill  by  creditors  on  behalf 
of  themselves  and  other  creditors,  any  creditor  is  entitled 
to  revive."  This  rule  is  founded  on  the  case  of  Pitt  v. 
The  Creditors  of  the  Duke  of  Richmond  (/),  and  Divon  v. 

(a)  4  Madd.  392.  (d)  Cr.  &  Ph.  78. 

(6)  1  S.  &  S.  494.  (e)  Mitf.  Eq.  Plead.  79, 4th  edit. 

(e)  Oalvert  on  Parties,  428.  (/)  1  Eq.  Ca.  Ab.  3. 


r. 
Chard. 
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1S61.         Wyatt  (a). — He  also  referred  to  Davies  v.  Williams  (6). 
W1LLIAM8     ^^  Brown  v.  Lake  (c),  where,  after  decree  in  a  creditors' 
suit,  the  plaintiff  died,  leaving  no  personal  representative, 
the  decree  was  ordered  to  be  prosecuted  on  the  mere  peti- 
tion of  another  creditor,  without  a  bill  of  revivor. 

If  it  be  suggested  that  the  proper  course  was  for  the 
plaintiff  to  have  presented  a  petition,  and  upon  a  state- 
ment of  the  facts  to  have  obtained  leave  to  prosecute  the 
suit,  the  answer  is,  that  if  the  plaintiff  could  have  pur- 
sued that  course,  the  Court  will  not  allow  a  demurrer  to  a 
bill  for  the  same  object.  If  this  mode  of  proceeding  by  bill 
is  more  expensive,  that  may  be  a  proper  ground  for  consi- 
deration on  the  question  of  costs,  but  not  for  a  demurrer. 

Mr.  Cairns  in  reply. 

His  Honor  deferred  his  judgment. 

The  Vice  Chancellor: — 

This  is  a  demurrer  to  a  bill  of  revivor. 

The  suit  is  by  the  residuary  legatees  of  Francis  Forsyth 
against  his  executors,  seeking  the  administration  of  the 
estate,  and  after  a  decree  on  further  directions,  directing 
accounts  and  inquiries  before  the  Master,  which  are  still 
pending;  the  suit  abated  by  the  marriage  of  Sarah  Langden 
Forsyth,  one  of  the  plaintiffs,  to  William  Waterhouse. 

Eleanor  Williams,  the  plaintiff  in  the  present  bill,  is  a 
pecuniary  legatee  of  the  testator,  to  whom  the  general 
report  finds  350/.,  with  interest  from  the  year  1834,  to  be 
due,  so  that  she  has  a  substantial  interest  in  the  estate ; 
and  she  states  by  her  bill,  that  the  prosecution  of  the 
original  suit  was  entirely  neglected  by  the  plaintiffs  therein, 
and  she  was  unable  to  obtain  payment  of  her  legacy,  or 
the  interest  thereon :  and  that  on  her  application  the 
Master  has  directed  that  the  further  prosecution  of  the 
original  suit  and  proceedin/rs  should  be  committed  to  her. 

(a)  4  Miwiil.  392.  (h)  1  Sim.  5.  (r)  2  Coll.  620. 


V. 

Chard. 
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The  bill  goes  on  to  state,  that  the  plaintiffs  in  the  original         1851. 
suit  refuse  to  revive,  and  it  prays  revivor  in  the  common      Williams 
form  against  the  plaintiff  in  the  original  suit  with  Water- 
house,  and  also  against  the  executors.      To  this  bill  one 
of  the  plaintiffs  in  the  original  suit  demurs,  on  the  ground 
that  the  bill  shews  no  right  or  title  to  revive. 

It  is  admitted  that  there  is  no  precedent  for  such  a  bill ; 
I  certainly  know  of  none:  and  I  am  of  opinion  that  on 
principle  the  bill  cannot  be  supported. 

The  office  of  a  bill  of  revivor  is  to  bring  before  the  Court 
persons  who  represent  parties  to  the  original  suit;  and  I  am 
not  aware  of  any  persons  (not  being  parties  to  the  original 
suit)  who  can  properly  be  made  parties  to  a  bill  of  revivor, 
except  the  personal  representatives  or  heirs  of  deceased  par- 
ties, and  the  husbands  of  female  plaintiffs.  Lord  Redeadale 
says  (a):  "Wherever  a  suit  abates  by  death,  and  the  inter- 
est of  the  person  whose  death  has  caused  the  abatement 
is  transmitted  to  that  representative  which  the  law  gives 
or  ascertains,  as  an  heir  at  law,  executor  or  administrator, 
so  that  the  title  cannot  be  disputed,  at  least  in  the  Court 
of  Chancery,  but  the  person  in  whom  the  title  is  vested 
is  alone  to  be  ascertained,  the  suit  may  be  continued  by 
bill  of  revivor  merely.  If  a  suit  abates  by  marriage  of  a 
female  plaintiff,  and  no  act  is  done  to  affect  the  rights  of 
the  party  but  the  marriage,  no  title  can  be  disputed ;  the 
person  of  the  husband  is  the  sole  fact  to  be  ascertained, 
and  therefore  the  suit  may  be  continued  in  this  case  like- 
wise by  bill  of  revivor  merely."  Where  a  person  not  filling 
any  of  these  characters  is  to  be  made  a  party  on  the  record, 
I  know  of  no  case  where  this  can  be  done  by  bill  of  revivor. 

The  present  plaintiff  fills  no  such  character.  The  Master, 
so  far  as  the  General  Orders  of  the  Court  enable  him,  has 
committed  to  her  the  prosecution  of  the  decree ;  and  for 
this  purpose  she  is  entitled  to  use  the  names  of  the  plain- 
tiffs, who  are  thus  precluded  from  taking  part  in  the  pro- 

(a)  Mitf.  oil  Plead.  61). 
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1851.         ceedings  themselves.     Being  advised  that  she  is  unable, 
Williams      '^7  rcason  of  the  abatement,  to  prosecute  the  suit  in  their 
•*•  names,  she  seeks  by  her  present  bill  to  make  herself  plain- 

tiff on  the  record,  so  as  to  prosecute  the  suit  in  her  own 
name.  This  is  an  object  beyond  revivor,  which  merely 
restores  the  proceedings  to  the  state  in  which  they  were 
when  the  abatement  took  place.  The  plaintiff  cannot,  as 
I  conceive,  attain  this  object  without  an  adjudication  by 
the  Court  that  she  is  entitled  as  against  all  parties,  in* 
eluding  the  plaintiffs,  to  prosecute  -the  suit  in  her  own 
name  in  every  subsequent  stage. 

It  is  to  be  observed  that  the  Master's  order,  committing 
the  prosecution  of  the  proceedings  to  the  plaintiff,  is 
confined  to  proceedings  in  his  own  office :  Whitdiead  v. 
Nortli  (a) ;  and  also  that  the  interest  of  the  plaintiff  is  by 
no  means  co-extensive  with  that  of  the  plaintiffs  in  the 
original  suit 

I  was  referred  in  argument  to  a  passage  in  Lord  Redes- 
dale's  Treatise  (6),  where  he  says,  '*  In  the  case  of  a  bill  by 
creditors  on  behalf  of  themselves  and  other  creditors,  any 
creditor  is  entitled  to  revive."  The  difference  is  obvious 
between  a  creditor,  who  is  one  of  the  class  on  whose  express 
behalf  the  suit  is  instituted,  and  the  present  plaintiff,  who 
has  merely  an  interest  in  the  estate.  It  seems,  however, 
that  even  in  the  case  of  a  creditor  who  is  to  be  made  a 
party  to  the  record,  the  practice  is  to  have  a  supplemental 
bill:  Dixon  v.  WyaM{c). 

My  opinion  is,  that  an  order  to  revive  made  in  the 
present  bill,  would  be  an  abortive  proceeding. 

I  allow  the  demurrer  with  less  reluctance,  because  I 
have  little  doubt  that  by  the  modem  practice  the  object 
in  view  might  have  been  attained  by  an  interlocutory 
order  in  the  original  suit,  without  the  expense  of  any 
new  suit:  Brovm  v.  Lake  (d).  Parsons  v.  Groome  (e), 

(a)  Cr.  &  Ph.  78.  (d)  2  Coll.  620. 

(6)  Mitf.  on  Plead.  79.  (e)  12  Beav.  180. 

(c)  4  Madd.  392. 
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hands ;  and  that  the  fiineral  expenses  of  the  testator  had 
been  fully  paid  and  satisfied;  and  that  the  Master  found 
that  none  of  the  legacies  given  by  the  will  of  the  testator 
Francis  Forsyth  had  been  paid;  and  that  he  certified,  that 
he  had  proceeded  to  compute  interest  on  the  said  legacies 
to  the  plaintiff  and  to  the  defendant  William  Chard,  and 
he  found  that  there  was  due  to  the  plaintiff,  in  respect  of 
the  legacy  bequeathed  to  her,  for  principal  and  interest, 
the  sum  of  433Z.  Ss.  6d  The  bill  of  revivor  also  stated 
various  proceedings  in  respect  of  the  suit,  by  which  the 
prosecution  of  it  had  been  delayed.  It  then  stated,  that, 
in  obedience  to  an  order  made  in  the  cause  on  the  8th  of 
May,  1841,  the  defendants,  William  Chard  and  Edward 
Chard,  paid  into  this  Court,  in  trust  in  the  cause,  the  sum 
of  107/.  1  U  Id. 

The  bill  of  revivor  further  stated,  that  the  cause  came 
on  to  be  heard  on  further  directions,  on  the  29th  of  Janu- 
ary, 1842,  when  it  was  referred  to  the  Master  to  tax  the 
costs  of  the  plaintiffs  therein,  and  of  the  defendants  Wil- 
liam Chard  and  £dward  Chard,  of  the  said  suit,  as  between 
solicitor  and  client,  up  to  that  time.  And  it  was  ordered, 
that  the  leasehold  premises  and  ground  rents,  or  other 
property,  part  of  the  assets,  should  be  sold  with  the  appro- 
bation of  the  Master.  And  it  was  ordered,  that  the  money 
to  arise  therefrom  should  be  paid  into  the  Bank  to  the 
credit  of  this  cause.  And  it  was  ordered,  that  the  same, 
after  payment  of  the  costs  therein  directed  to  be  paid, 
should  be  laid  out  in  the  purchase  of  Bank  31.  per  cent. 
Annuities,  in  the  name  of  the  Accountant  General,  in 
trust  in  the  cause.  And  it  was  declared,  that  the  defend- 
ant Elizabeth  Forsyth  was  entitled,  for  her  sole  and  sepa- 
rate use  during  her  life,  to  the  rents  and  annual  produce 
of  the  residue  of  the  testator's  estate ;  and  further  direc- 
tions and  subsequent  costs  were  reserved.  That  divers 
proceedings  had  been  had  before  the  Master  under  the 
decree,  but  that  he  had  not  made  his  report  thereunder. 

That,  on  the  9th  of  November,  1846,  the  said  James 
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1W>1.  e.stimatc<l,  that  100/.  would  luive  been  subscribed  upon 
HuitijiiHiB  C'iich  .share.  Every  member  neglecting  to  pay  his  subscrip- 
tion, was  to  be  fined  for  each  subscription  in  arrear  ac- 
cording to  a  table  of  fines,  which  was  subjoined  to  the 
rules.  Those  who  might  join  the  association  after  the  first 
meeting,  or  Ijeing  members  should  subscribe  for  an  addi- 
tional number  of  shares,  or  should  purchase  forfeited  shares, 
were  to  pay  the  full  amount  of  the  subscriptions  for  such 
^hare.s  calculated  from  the  commencement  of  the  associa- 
tion, toprether  with  such  further  sum  as  the  directors,  from 
a  calculation  of  the  current  year's  profits,  should  consider 
n^asonable. 

The  funds  of  the  association  were  to  be  divided  into 
two  portions,  to  be  respectively  called  the  "  Subscription 
Fund,"  and  the  "  Dividend  Fund."  The  former  fiind  was 
to  consist  of  all  monies  paid  as  subscriptions  upon  the 
shares;  and  the  latter  fund,  of  all  monies  arising  from  fees, 
fines, forfeitures,  premiums,  and  all  other  receipts  than  those 
for  subscriptions.  By  the  9th  rule,  the  "  Dividend  Fund  " 
was  to  be  applied,  first,  in  paying  the  expenses  of  the  associ- 
ation, and,  after  making  good  all  losses,  the  surplus  was  to 
be  divided  among  all  the  members,  whether  they  were  bor- 
rowing members  or  not,  and  was  to  be  divided  between 
them  as  soon  as  convenient  after  such  annual  general  meet- 
ing; but  it  was  provided,  that  no  holder  of  shares,  on  which 
any  arrears  were  due,  should  be  entitled  to  any  dividend 
for  that  year.  At  every  meeting  for  advances  to  members 
of  the  value  of  their  shares,  the  directors  were  to  offer  for 
competition  one  share  of  lOOt,  at  a  reserved  price  to  be 
fixed  upon  by  them ;  and  the  member  who  offered  the 
highest  premium  for  the  immediate  advance  of  that  share, 
was  to  be  declared  entitled  to  the  advance,  and  was  to  be 
at  liberty  to  have  advanced  to  him,  at  the  same  rate  of 
premium  per  cent,  any  additional  sum,  not  exceeding  the 
amount  of  twenty  shares,  on  his  immediately  announcing 
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his  intention  so  to  do.  Those  members  who  had  the  1851. 
amount  of  their  shares  at  once  advanced  to  them,  were  burbidgb 
said  to  anticipate  them,  and  were  required  to  give  security 
to  the  association  for  all  payments  to  become  due  on  the 
advance.  The  premiums  agreed  to  be  given  by  any  mem- 
ber wishing  to  anticipate  his  share,  were  to  be  paid  by 
him  in  equal  monthly  payments,  during  all  the  remaining 
existence  of  the  association.  It  was  provided,  that  each 
member  who  anticipated  his  shares,  should,  after  receipt 
thereof,  pay  the  sum  of  85.  per  month,  as  interest  for  every 
share  which  he  should  anticipate,  and  was  to  continue  to 
pay  the  same  interest  during  the  continuance  of  the  associ- 
ation, in  addition  to  the  periodical  subscriptions.  The  in- 
terest of  8s,  per  month  upon  each  share  advanced  was  to 
be  designated  "  redemption  money."  The  shares  in  the 
association  were  not  to  exceed  2000  in  number;  and  the 
duration  of  the  society  was  limited  to  the  period  of  eight 
years  and  four  months,  when  its  property  was  to  be  di- 
vided among  its  members. 

In  the  evening  of  the  10th  of  February,  1846,  about  five 
months  after  the  association  had  been  formed,  Mr.  Edward 
Burbidge,  since  deceased,  became  one  of  its  members,  by 
paying  an  admission  fee  of  five  shillings;  and  he  agreed  to 
take  one  share.  At  a  monthly  meeting,  held  subsequently 
on  the  same  evening,  shares  were  offered  to  competition 
among  the  members.  The  anxiety  to  obtain  advances  was 
such,  that  one  member  engaged  to  give  a  premium  of  76Z.  for 
an  advance  of  lOOl.  Mr.  Burbidge,  on  this  occasion,  agreed 
to  give  a  premium  of  73Z.  per  share  of  lOOt,  and  took  two 
shares  of  lOOZ.  each  on  those  terms.  He  also  agreed  to 
take  three  other  shares  at  a  premium  of  711.  per  share, 
being  in  all  five  shares,  forming  a  total  advance  of  5002. 
In  April,  1 846,  an  indenture  was  executed,  by  which  he 
secured  to  the  trustees  of  the  association  the  repayment 
of  400Z.  (part  of  the  sum  of  5001  agreed  to  be  advanced,) 

c2 
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1851.  together  with  the  premiums  and  the  redemption-money, 
BuRBiDOB  payable  according  to  the  rules  in  respect  of  the  400JL,  by 
an  assignment  to  the  trustees  of  the  association  of  a  lease- 
hold-house which  he  occupied  in  Hatton  Grarden,  and  two 
policies  of  assurance  on  his  life  for  2002.  and  3002.  The 
payment  of  the  premiums  and  of  the  sum  of  4?002.  was  to 
be  made  by  equal  monthly  instalments,  extending  over  a 
period  of  eight  years;  and  during  the  same  period  Mr. 
Burbidge  undertook  to  pay  II.  12*.  per  month  by  way  of 
interest. 

The  remaining  lOOl.  balance  of  the  5002.,  agreed  to  be 
advanced  to  Mr.  Burbidge,  was  advanced  to  him  in  July, 
1 846.  The  repayment  of  this  sum,  with  the  premium  and 
redemption-money  payable  in  respect  of  it,  was  secured 
by  an  assignment  of  a  policy  of  assurance  for  1502.  upon 
the  life  of  the  present  plaintiff,  Mrs.  Burbidge,  a  widow 
lady,  the  sister-in-law  of  Mr.  Burbidge,  and  now  his  ex- 
ecutrix, and  by  a  further  charge  on  his  house  in  Hat- 
ton  Garden,  and  the  two  policies  then  already  assigned 
to  the  trustees  of  the  association  for  securing  the  loan 
of  4002. 

The  sums  actually  secured  by  the  deed  of  April,  1846, 
were: — 

Ninety-two  monthly  instalments 
of  1 2.  per  share  on  four  shares, 
eight  months  of  the  society 
having  expired     .     .     .     .  ^  .  368     0    0 

Ninety-two  monthly  payments 
of  8a  per  share  (being  redemp- 
tion or  interest-money)      .     .147     4    0 

Premiums  or  bonuses  (payable 
monthly),  three  at  71/.  and  one 
at  732. 286    0    0 


801     4     0 
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£        8,     d  1851. 

Brought  forward  801     4     0        Burbidqb 


The  sums  actually  secured  by  the  deed 
of  July,  1846,  were: —  £    s,    d. 

Eighty-nine  monthly  payments 

of  11,  each  (eleven  months  of 

the  society  having  elapsed)    .  89     0     0 
Eighty-nine  monthly  payments 

of  8a  redemption-money    .     .  35  1 2     0 
Premium,    or    bonus,    payable 

monthly 73     0     0 


197  12     0 


Total  secured  by  the  two  deeds    £i)i)H  16     0 


Mr.  Burbidge  fell  into  arrear  with  the  payments  to  be 
made  by  him;  and  the  trustees  of  the  association,  on  the 
24th  of  May,  1848,  distrained  upon  him  for  the  sura  of 
102L  ISs.  Sd.  in  exercise  of  the  powers  given  them  by  the 
securities.  On  the  24th  of  the  following  month,  Mr.  Bur- 
bidge died;  and  the  present  plaintiff,  his  executrix,  paid 
102£  13s.  Sd,  to  get  rid  of  the  distress.  The  trustees  of  the 
association,  on  Mr.  Burbidge's  death,  received  the  200Z.  and 
300Z.  under  the  policies.  In  addition  to  this  sum  of  500/. 
they  received  from  Mr.  Burbidge  in  his  lifetime  sums 
amounting  to  255Z.  28,  9d,;  so  that,  prior  to  December, 
1848,  the  association  had  received  altogether  858i.  16s.  5d. 

Mr.  Burbidge  made  his  will,  and  appointed  Mrs.  Bur- 
bidge, his  sister-in-law,  the  executrix  thereof;  and  in  Au- 
gust, 1848,  she  duly  proved  the  same. 

In  December,  1848,  Burbidge's  executrix  desired  to  close 
the  account  with  the  society ;  and  the  society  then  claimed 
a  balance  of  1531.  98.  lOd.,  as  being  due  from  the  estate  of 
Burbidge.  The  plaintiff  then  filed  her  bill  against  Mr, 
Cotton  and  two  other  persons,  as  the  trustees  of  the  associa- 
tion, to  whom  the  securities  had  been  given,  stating  the 
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1851.  above  circumstances.  The  bill  charged,  that  the  sums  of 
BuRBiiMJB  money  contracted  to  be  paid  by  Edward  Burbidge  in  rc- 
n^JL.  spect  of  the  advances  made  by  him,  greatly  exceeded  the 
monies  actually  advanced  with  interest  at  5t  per  cent;  and 
that  the  contracts,  agreements,  and  securities  were  contri- 
vances devised  to  evade  the  laws  in  force  against  usury. 
It  further  charged,  that  the  association  was  not  a  firiendly 
society,  or  within  the  provisions  of  10  Gea  4,  a  56,  the 
4  &  5  Will.  4,  c.  40,  or  the  9  &  10  Vict,  a  27. 

The  bill  also  charged,  that  the  members  of  the  associa- 
tion were  more  than  sixty  in  number;  and  that  it  was  im- 
possible, without  the  greatest  inconvenience,  to  make  them 
all  parties  to  the  suit ;  but  that  all  the  members  had  a  com- 
mon interest,  which  was  represented  by  the  trustees,  the 
three  defendants  on  the  record. 

The  bill  prayed  that  an  account  might  be  taken  of  all 
monies  advanced  to  Mr.  Burbidge  upon  the  security  of  his 
house  in  Ilatton  Garden,  and  of  the  three  policies,  and  of 
all  monies  which  had  been  repaid  to  the  defendants  in  re- 
spect of  such  securities;  and  that,  in  the  event  of  such 
monies  exceeding  the  amount  advanced  to  Mr.  Burbidge 
together  with  interest  at  51.  per  cent  per  annum,  the  de- 
fendants might  be  ordered  to  repay  the  amount  of  such 
excess  to  the  plaintiff,  and  to  re-assign  to  her  the  house 
in  Hatton  Garden  and  the  policy  upon  her  life;  and  in 
the  event  of  such  sums  being  less  than  the  amount  of  the 
monies  actually  advanced  to  Mr.  Burbidge  with  interest 
at  the  rate  of  5Z.  per  cent,  per  annum,  then,  that,  on  pay- 
ment of  the  deficiency,  which  the  plain  tiff  offered  to  make, 
the  defendants  might  be  ordered  to  assign  to  the  plaintiff 
the  leasehold  premises  and  the  policy  of  assurance,  or  that 
the  plaintiff  might  be  at  liberty  to  redeem  the  premises 
mortgaged;  and  for  an  injunction. 

The  defendants  by  their  answer  insisted  that  the  associar 
tion  was  duly  constituted  and  duly  certified  under  the  4  &  5 
Will  4,  c.  40,  as  a  friendly  society;  and  that  the  deceased 
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Mr.  Burbidge  was  one  of  its  members,  and  bound  by  its 
rules.  The  defendants  set  forth  the  rules  of  the  associa- 
tion as  above  set  out,  and  insisted  that  the  transaction       ,,  ''• 

Cotton. 

was  not  usurious,  being  protected  by  the  Friendly  Society 
Acts,  and  alleged  that  all  the  members  of  the  society  were 
necessary  parties  to  the  suit. 

Mr.  Russell  and  Mr.  Southgate,  for  the  plaintiff,  sub- 
mitted— First,  that  the  contract  was  altogether  usurious ; 
that  the  security  was  for  the  repayment  of  money  with 
more  than  51  per  cent,  interest,  with  a  charge  on  land; 
and  that  the  society  was  not  a  building  society,  but  had  a 
periodical  division  of  profits,  which  was  contrary  to  the 
principle  on  which  building  societies  were  founded.     Se- 
condly, that  this  society  assumed  to  be  constituted  accord- 
ing to  the  provisions  of  the  Friendly  Societies  Acts ;  but 
that  such  societies  could  not  be  formed  for  any  illegal  pur- 
pose: Regina  v.  Scott  (a),  a  case  which  was  determined  in 
1844,  before  this  association  was  formed,  so  that  its  mem- 
bers must  be  held  to  know  the  law  as  there  decided ;  and 
that  the  association  must  be  held  to  be  a  mere  voluntary 
society  for  purposes  of  gain,  not  sanctioned  by  law.  Third- 
ly, that  if  this  society  were  not  within  the  protection  of 
the  Friendly  Societies  Acts,  it  was  necessary,  for  the  va- 
lidity of  its  existence  as  a  society,  consisting  as  it  did  of  a 
hundred  and  eighty  members,  that  it  should  have  been 
completely  registered  under  the  Joint  Stock  Companies 
Registration  Act,  7  &  8  Vict.  c.  110;   that  it  never  had 
been  so  registered,  and  therefore  was  an  illegal  associa- 
tion.    Fourthly,  that  it  had  been  suggested  that  this  was 
a  mere  partnership,  and  that  the  advance  out  of  the  part- 
nership stock  to  a  member  was  not  a  loan  of  money  within 
the  usury  laws.    But  this,  they  argued,  was  not  so :  because 
Mr.  Burbidge  was  not  a  partner  except  for  the  very  piir- 

(d)  8  Jur.  473;   *S.  C,  nom.  Regina  v.  Shoi'tridgCy  1  D.  &  L.  855. 
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1851.  ix)ses  of  the  loan;  and  such  a  device  as  going  through  the 
BuRBiDOK  ^*^^'"  of  becoming  a  partner  was  too  shallow  to  cover  the 
real  transaction.  Fifthly,  that  it  had  been  suggested  that 
the  rate  of  interest  which  Mr.  Burbidge  had  contracted  to 
pay  might  be  considerably  lessened  by  means  of  his  shares 
to  be  received  out  of  the  dividend  fiind;  but  that  the  cir- 
cumstances of  tlie  case  left  no  reason  to  assume  that  the 
sums  to  be  paid  to  Burbidge  would  reduce  the  sum  which 
he  was  liable  to  pay  below  the  amount  of  the  principal 
money  lent  to  him,  with  interest  at  5Z.  per  cent  per  annum. 
And  lastly,  that  if  the  association  were  a  properly  consti- 
tuted society,  it  was  so  only  in  form;  being  in  substance 
an  association  of  rich  men  with  poor  men^  using  the  form 
of  a  society  as  a  colour  to  evade  the  laws  against  usury. — 
They  cited  Silver  v.  Barnes  (a),  Deeks  v.  Stanhope  (6),  Long 
v.  Younge  (c),  WaUwoHli  v.  Holt  (d),  Ridiardson  v.  Hast- 
ings (e),  Dohinson  v.  Hawks  (J),  Modey  v.  Baker  (jg),  Reg. 
V.  Phillips  (A),  and  Cutbill  v.  Kingdon  {%). 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  PrendergaMy  for  the 
defendants,  objected,  that  the  suit  was  defective  for  want 
of  parties,  insisting  that  all  the  members  of  the  associa- 
tion ought  to  have  been  made  parties. 

The  Vice-Chan(.  KLLOK  reserved  the  point. 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  Prendergast,  for  the  de- 
fendants.— Admitting  that  the  transaction  would  be  usu- 
rious if  not  within  the  Building  Societies  Acts,  the  defend- 
ants insist  that  the  association  is  within  those  Acts.  All 
the  fonnalities  required  by  those  Acts  have  been  complied 

(a)  0  Bing.  N.  C.  180.  (/)  16  Sim.  407. 

(b)  14  Sim.  57.  ^\  6  Hare,  87. 

(c)  2  Sim.  369.  (hj  8  Q.  B.  745. 
Ul)  4  My.  &  Cr.  610.  (/)  1  Exch.  494. 
(e)  7  Beav.  323. 
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with;  and  if  so,  then  the  case  oi Silver  v.  Barnes  (a)  clearly         ^^i- 
protects  the  transaction.   But  assuming  the  transaction  not      Burbidob 
to  be  protected  by  those  Acts,  still  the  advance  was  not       otton. 
usurious. 

One  of  the  rules  of  the  society  was,  that  a  dividend  fiind 
should  be  accumulated,  out  of  which  dividends  were  pay- 
able annually;  and  it  was  impossible  to  say  with  certainty 
by  how  much  those  dividends  might  reduce  the  interest 
which  Mr.  Burbidge  appeared  to  pay,  if  this  provision  were 
not  taken  into  consideration.  In  fact,  Mr.  Burbidge,  in  his 
lifetime,  had  received,  in  respect  of  his  five  shares,  Ts,  6cL 
per  share  for  the  first  year's  dividend,  and  IZ.  155.  6d.  per 
share  as  the  second  year's  dividend;  and  Mrs.  Burbidge 
was  now  entitled  to  2i.  15*.  6d.  per  share  for  the  third  year, 
and  3L  Is.  per  share  for  the  fourth  year,  U.  3s.  per  share  for 
the  fifth  year,  and  61  7s.  per  share  for  the  sixth  year,  which 
she  might  have  received  but  for  the  present  litigation.  As 
to  the  objection,  that  this  was  a  colourable  use  of  the 
Friendly  Societies  Acts,  it  was  unsupported  by  evidence. 
And  with  regard  to  the  objection  that  this  society  was 
illegal,  because  not  registered  under  the  Joint  Stock  Com- 
panies Act;  the  society,  being  certified  under  the  Friend- 
ly Societies  Act,  is  expressly  excluded  by  one  of  the  pro- 
visions of  the  latter  Act  from  the  operation  of  the  former 
Act.  The  bill  is  defective  for  want  of  parties:  it  was  said 
that  the  trustees  sufficiently  represent  the  whole  of  the 
members  of  the  association;  but  that  is  not  the  case.  One 
of  the  trustees  is  a  member  who  has  not  anticipated  any 
of  his  shares;  and  it  cannot  be  contended  that  his  inter- 
ests are  the  same  with  those  of  the  members  who  have 
anticipated  their  shares,  or  that  he  properly  represents 
those  members  in  the  suit;  moreover,  the  defendants  are 
parties,  expressly  as  trustees  liable  in  that  character;  they 
cannot,  therefore,  properly  represent  the  interests  of  the 

(rt)  8  Bing.  N.  C.  180. 
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1851.  poses  of  the  loan;  and  such  a  device  as  going  through  the 
BuRBiDGK  form  of  becoming  a  partner  was  too  shallow  to  cover  the 
real  transaction.  Fifthly,  that  it  had  been  suggested  that 
the  rate  of  interest  which  Mr.  Burbidge  had  contracted  to 
pay  might  be  considerably  lessened  by  means  of  his  shares 
to  be  received  out  of  the  dividend  fund;  but  that  the  cir- 
cumstances of  the  case  left  no  reason  to  assume  that  the 
sums  to  be  paid  to  Burbidge  would  reduce  the  sum  which 
he  was  liable  to  pay  below  the  amount  of  the  principal 
money  lent  to  him,  with  interest  at  5Z.  per  cent  per  annum. 
And  lastly,  that  if  the  association  were  a  properly  consti- 
tuted society,  it  was  so  only  in  form;  being  in  substance 
an  association  of  rich  men  with  poor  men,  using  the  form 
of  a  society  as  a  colour  to  evade  the  laws  against  usury.—- 
They  cited  Silver  v.  Barnes  (a),  Deeks  v.  Stanhope  (6),  Long 
v.  Younge  (c),  WaUworth  v.  Holt  (d),  Riduirdson  v.  Hast' 
ings  (e)y  Dobinson  v.  Hawks  (J),  Mosley  v.  BaJcer  {g\  Beg. 
V.  Phillips  (A),  and  CvtbUl  v.  Kingdon  (t). 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  PrendergaM,  for  the 
defendants,  objected,  that  the  suit  was  defective  for  want 
of  parties,  insisting  that  all  the  members  of  the  associa- 
tion ought  to  have  been  made  parties. 

The  Vice-Chancellok  reserved  the  point. 

Mr.  Bacon,  Mr.  Malins,  and  Mr.  Prendergast,  for  the  de- 
fendants.— Admitting  that  the  transaction  would  be  usu- 
rious if  not  within  the  Building  Societies  Acts,  the  defend- 
ants insist  that  the  association  is  within  those  Acts.  All 
the  formalities  required  by  those  Acts  have  been  complied 

(a)  6  Bing.  N.  C.  180.  (/)  16  Sim.  407. 

(b)  14  Sim.  57.  (^)  6  Hare,  87, 

(c)  2  Sim.  369.  (hj  8  Q.  B.  745. 

(d)  4  My.  &  Cr.  610.  (i)  1  Exch.  494. 

(e)  7  Beav.  323. 
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event  the  payments  to  be  made  by  Burbidge,  after  allow-         1851. 
ing  the  dividends,  would  amount  to  more  than  500L,  with      burbiikjb 
lawful  interest — was  the  transaction  usurious  in  itself?       cotton 
The  case  o{  Silver  v.  Barnes  (a)  is  a  direct  authority  that 
an  advance  out  of  the  funds  of  an  association  of  this 
kind,  made  pursuant  to  its  rules  to  one  of  the  members, 
having  in  common  with  the  other  members  an  interest  in 
the  fund  out  of  which  the  advance  is  made,  and  in  the 
money  to  be  repaid  by  him,  is  not  a  loan  of  money,  but  a 
dealing  with  the  partnership  fund,  and  is  not  usurious.    I 
am  not  aware  that  the  authority  of  this  case  has  ever  been 
doubted     It  is  referred  to  as  an  authority  by  Mr.  Baron 
Parke  (b).     I  consider  that  a  decision  by  a  Court  of  law 
on  such  a  subject  is  binding  on  this  Court. 

The  plaintiff  next  contends,  that  the  transaction,  if  not 
usurious  in  itself,  was  a  mere  shift  and  pretence  to  make 
a  loan  to  Burbidge  at  usurious  interest,  under  colour  of 
bis  being  a  member  of  the  association ;  that  he  was  not 
bona  fide  a  member  when  the  transaction  took  place;  and 
that  the  association  consists  of  a  small  number  of  persons 
of  considerable  property,  who  got  up  and  joined  it  in  or- 
der to  be  enabled  to  lend  their  monies  at  usurious  rates 
to  persons  in  needy  and  distressed  circumstances:  of  this 
last  assertion  there  is  no  proof  As  regards  Burbidge's 
connection  with  the  association. — He  became  a  member  on 
the  10th  of  February,  1846,  when  he  was  enrolled  and  re- 
gistered as  such,  and  from  thenceforth  became  entitled  to 
all  the  benefits,  and  subject  to  all  the  liabilities  of  a  mem- 
ber. At  the  same  meeting  he  became  entitled  to  anticipate 
his  shares,  and  engaged  to  pay  the  premiums  I  have  men- 
tioned, though  the  transaction  was  not  completed  till  some 
months  afterwards.  It  cannot  be  doubted  that  he  became 
a  member  for  no  other  purpose  than  to  avail  himself  of  the 
rules  which  entitled  members  to  an  advance  on  anticipa- 

(a)  6  Bing.  N.  C.  180.        (b)  In  Cuibill  v.  Kingdoit,  1  Exch.  494, 504. 
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1851.        tion  of  their  shares.     But  if  the  transaction  contemplated 
BuRBiDOB      by  these  rules  is  lawful,  why  should  he  not  do  so?    The 
only  question  appears  to  be,  whether  he  really  did  become 
a  member;  and  this,  I  think,  admits  of  no  doubt. 

The  plaintiff  is  therefore  not  entitled  to  relief  on  the 
ground  of  usury. 

The  plaintiff  then  contends,  that  the  association  is  il- 
legal; and  that  on  that  ground  she  is  entitled  to  relief, 
independent  of  anything  usurious  in  the  contract.  The 
plaintiff  contends,  that  the  association  is  not  a  friendly 
society.  To  make  it  a  friendly  society,  its  objects  must 
be  among  those  contemplated  by  the  Act  4  &  5  Will.  4, 
c.  40,  s.  2y  by  which  it  is  enacted,  that  it  shall  be  lawful  for 
any  number  of  persons  to  establish  a  society  under  the 
provisions  of  the  10  Geo.  4,  c.  56,  "  for  the  mutual  relief  and 
maintenance  of  all  and  every  the  members  thereof,  their 
wives,  children,  relations,  or  nominees,  in  sickness,  infancy, 
advanced  age,  widowhood,  or  any  other  natural  state  of 
contingency  whereof  the  occurrence  is  susceptible  of  cal- 
culation by  way  of  average,  or  for  any  other  purpose  not 
being  illegal.''  And  the  plaintiff  contends,  that  the  pre- 
sent society  is  not  within  the  cases  enumerated;  and  that 
the  general  words  are  not  to  be  taken  as  extending  the 
particular  words  further  than  to  purposes  ejusdem  generis; 
and  she  refers  to  Reg.  v.  ScoU  (a).  The  9  &  10  Vict  c.  27, 
enumerates  objects  not  including  this,  and  excludes  others 
unless  certified. 

The  plaintiff  relies  on  these  enactments,  as  establishing 
that  the  association  is  not  a  friendly  society ;  and,  if  not 
a  friendly  society,  she  contends,  that  it  is  a  joint  stock 
company,  within  the  Joint  Stock  Registration  Act,  7  &  8 
Vict,  c  110.  The  association  was  not  registered  pursuant 
to  that  Act;  and  it  is  contended,  that  it  could  not  lawfully 
carry  on  business,  and  that  no  valid  contract  could  be 
made  on  its  behalf 

(a)  8  Jut.  473;  S.  C,  nom.  Beg.  v.  Short  ridge,  1  D.  &  L.  865. 
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This  part  of  the  plaintiff's  case  would  require  great         isfii. 
attention,  if  the  question  of  the  legality  or  illegality  of      burbidge 
the  association  could  be  determined  in  this  suit.     I  do  «• 

not  think,  however,  that  this  question  arises  in  this  suit ; 
and  I  do  not  think  I  can  properly  express  any  opinion 
upon  it  Suppose  the  association  illegal,  how  could  that 
entitle  the  plaintiff  to  the  relief  she  seeks?  Her  case  is, 
that  her  testator,  with  a  number  of  other  persons,  became 
members  of  an  association  which  was  unlawful ;  and  she 
therefore  contends,  that  her  testator's  contracts  are  to 
be  rescinded.  But  if  she  has  this  right,  every  other  mem- 
ber must  have  a  similar  right  It  cannot  be  consistent 
with  justice  that  one  member  should  have  an  advantage 
over  the  others,  by  retiring  from  the  association  on  the 
footing  of  being  restored  to  his  original  position. 

The  plaintiff  coming  into  this  Court  for  relief,  on  the 
ground  that  the  association  was  unlawful,  was  bound,  I 
think,  so  to  frame  her  suit  as  to  enable  the  Court,  if  it 
interfered  on  that  ground,  to  wind  up  the  association  in  a 
manner  consistent  with  the  rights  and  interests  of  all  the 
members.  The  present  suit  has  no  such  object;  and,  as 
regards  this  part  of  the  case,  I  think  it  cannot  be  sus- 
tained. 

The  bill  was  dismissed,  with  costs. 
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GoRB  V.  Bowser. 

The  plaintiff  JtLR  OOODE,  the  solicitor  to  the  plaintiffs,  was  ex- 

rSLi  set  asMe  amined  upon  interrogatories  on  behalf  of  Sanders,  one  of 

of thefr^dSent  ^^^  defendants,  as  a  witness  for  him  in  a  suit  by  original 

insertion  of  and  Supplemental  bills.     Among  others,  the  following  in- 

a  particular 

clause  therein,  terrogatory  was  put  to  Mr.  Goode : — 
fcndmiti  by^an-  "  Second  interrogatory. — Look  upon  the  paper  writing 
A^Tti""*^  produced  and  shewn  to  you  at  this  the  time  of  your  ex- 
tiff  had  notice  amination,  marked  with  the  letter  Z.,  and  purporting  to 
question  at  a  be  copy  of  a  draft  assignment  from  the  above-named 
!lSd!f^tJ4  defendant  WiUiam  Sanders  to  the  Rev.  Charles  Gore, 
thepiaintiTs  therein  described  of  Wilton  Crescent,  Belffrave  Square,  in 

solicitor  in  sup-  ,  -  % 

port  of  this  is-  the  county  of  Middlesex,  clerk  (since  deceased),  and  the 

ed  what  passed  above-namcd  defendant  John  Bowser  and  others:   Did  or 

intCT^^J^  did  not  the  said  defendant  William  Sanders  at  any  time, 

tween  the  and  when,  call  upon  you  as  to  making  out  a  statement  of 

the  defendant  accounts  between  himself  and  the  said  late  Rev.  Charles 

dfiei  ^0  Su  ^^^  ^^  ^^^  pleadings  of  these  causes  named ;  did  or  did  not 

interrcwatory  ^jj^  gg^j^  yf  Sauders  on  that  or  on  what  other  occasion 

the  solicitor  de- 
murred to  an-     leave  the  said  produced  paper  writing  with  you,  or  with 

Bwer  on  the 

ground  that  it  the  firm  of  Messrs.  Goode  in  the  pleadings  of  these  causes 
in«^it^»a^t  ^*"^^<ij  d^^  y^^  *t  any  time  afterwards,  and  at  what 
which  he  had      time,  first  inform  the  said  W.  Sanders  that  the  said  paper 

obtained  inform- 
ation by  means    writing  was  not  a  perfect  copy  of  the  indenture,  dated  the 

communi«tions  20th  day  of  April,  1841,  in  the  pleadings  of  these  causes 
made^  to  him  in  mentioned ;  whether  or  not  did  you  then  produce  a  copy 
hisajgcnqras  of  the  said  last-mentioned  indenture;  and  did  you  or  did 
client  the  plain-  you  not  then,  or  when  else,  copy  from  the  said  copy  of 
tiw  soiidtor  was  ^^^^  indenture,  or  insert  in  the  said  produced  paper  writing 
bound  to  answer  marked  Z.,  any  words?    Look  upon  the  words  "the  costs 

the  mterroga-  .  , 

toiy.  hereinbefore  mentioned  to  be  due  to  the  said  John  Har- 

ris," now  appearing  to  be  inserted  (among  others)  at  (or 
opposite)  page  8  of  the  said  produced  paper  writing,  and 
state  of  whose  handwriting  are  the  said  words ;  and  when 
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or  at  about  what  time  were  the  said  words  inserted  in  the  1851. 
said  produced  paper  writing?  Did  you  or  did  you  not  qorb 
upon  that  occasion  deliver  or  return  the  produced  paper 
writing,  marked  Z.,  to  the  said  defendant  William  Sanders 
with  the  said  words  inserted  therein?  Declare"  &c. 

The  witness  Groode  answered  part  of  the  above  interro- 
*gatoTy,  and  demurred  to  the  rest  of  it  as  follows: — 

"  To  the  second  interrogatory,  I,  Philip  Goode,  depose 
as  follows:  (that  is  to  say)  I  have  looked  at  the  paper 
writing  now  produced  and  shewn  to  me  at  this  the  time 
of  my  examination,  and  marked  with  the  letter  Z.,  and 
purporting  to  be  a  copy  of  a  draft  assignment  from  the 
said  defendant  W.  Sanders  to  the  Rev.  Charles  Gore, 
therein  described  of  Wilton  Crescent,  Belgrave  Square,  in 
the  county  of  Middlesex;  but  further  to  this  interrogatory, 
60  far  as  I  am  able  to  depose  to  the  same,  I  demur  to 
make  answer;  and  for  cause  of  demurrer  say,  that  the 
said  interrogatory  inquires  respecting  matters  about  which 
I  have  only  obtained  information  by  means  of  my  agency 
for  my  client  the  Rev.  George  Gore,  during  the  period 
that  I  was  so  acting  for  him  in  this  cause  in  my  capacity 
as  a  solicitor." 

It  appeared  that  the  original  bill  in  this  cause  was  filed 
by  the  executors  of  the  Rev.  Charles  Gore,  for  the  purpose 
of  having  the  trusts  of  a  deed  of  assignment,  by  the  de- 
fendant Sanders,  of  his  effects  to  the  Rev.  Charles  Gore 
performed,  and  to  obtain  a  declaration  by  the  Court  of 
the  construction  of  that  deed.  Upon  publication  having 
passed  in  the  original  suit,  the  plaintiffs  ascertained  that 
the  deed  in  question  contained  a  clause  providing  for 
the  costs  of  Mr.  John  Ilarris,  a  solicitor,  to  be  paid  out  of 
the  trust-funds  to  be  raised  under  the  assignment,  in  pri- 
ority to  the  deceased  Mr.  Gore  and  the  other  creditors  of 
Sanders.      Upon  this  the  plaintiffs  filed  a  supplemental 
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1851.  bill,  bringing  Mr.  Harris  before  the  Court,  and  seeking  to 
have  the  clause  set  aside  as  against  the  plaintiffs  and  the 
other  creditors  under  the  deed. 

The  answer  of  the  defendant  Sanders  to  this  supple- 
mental bill  alleged,  that  the  plaintiffs  knew  of  the  clause 
in  question  at  a  specified  date,  before  publication  had 
passed  in  the  original  suit;  and  he  alleged,  that  such 
notice  had  been  given  by  the  defendant  Sanders  to  the* 
witness  Goode,  then  acting  as  the  plaintiffs'  solicitor,  at  a 
specified  interview;  and  that,  at  such  interview,  a  copy 
of  the  deed  in  question  was  produced  by  the  defendant 
Sanders  to  Goode,  as  the  solicitor  for  the  plaintiffs.  It 
was  in  support  of  this  issue  that  the  defendant  Sanders  put 
the  interrogatory  in  question  to  the  witness  Goode,  to 
which  he  demurred. 

Mr.  Swanston  and  Mr.  Moxon,  in  support  of  the  de- 
murrer.— In  Chreenough  v.  QaskeU  (a)  it  was  laid  down,  as 
to  solicitors,  that,  "  if  touching  matters  that  came  within 
the  ordinary  scope  of  professional  employment  they  receive 
a  communication  in  their  professional  capacity,  either  from 
a  client  or  on  his  account,  and  for  his  benefit  in  the  trans- 
action of  his  business,  or,  which  amounts  to  the  same  thing, 
if  they  commit  to  paper  in  the  course  of  their  employment 
on  his  behalf  matters  which  they  know  only  through  their 
professional  relation  to  the  client,  they  are  not  only  justi- 
fied in  withholding  such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disclose  the  informa- 
tion, or  produce  the  papers  in  any  Court  of  law  or  equity, 
either  as  party  or  as  witness."  Any  information  that  Mr. 
Goode  could  give  is  privileged  within  the  authority  of  this 
case,  and  he  cannot  properly  give  the  information  sought. 
The  demurrer  ought  on  this  principle  to  be  allowed. 

Mr.  Wigram  and  Mr.  Shapter  in  support  of  the  inter- 

(a)  1  My.  &  K.  102. 
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rogatory. — ^The  protection  of  a  solicitor  from  answering  is  1851. 
confined  to  communications  between  himself  and  his  client, 
and  does  not  extend  to  communications  between  him  and 
other  persona  The  case  of  Desborough  v.  Rawlins  (a)  shews, 
that  such  communications  as  the  present  are  not  protected 
Ib  that  case  Lord  CoUenham  lays  down  the  principles  up- 
on which  communications  are  privileged  from  disclosure. 
The  authorities  on  the  subject  are  collected  in  that  case. 
— ^They  also  cited  Parkhurst  v.  Lowten  (6). 

The  Vice-Chancellor: — 

In  this  case  the  defendant  Sanders  proposes  to  examine  jVar,  \5ih, 
Mr.  Philip  Goode  as  a  witness.  Mr.  Sanders  is  a  solici- 
tor, and  was  concerned  in  that  character  for  one  of  the 
plaintiffs  in  the  transactions  to  which  these  suits  relate. 
Mr.  Goode  has  demurred  to  one  of  the  interrogatories  on 
which  he  is  sought  to  be  examined,  on  the  ground  that  it 
inquired  respecting  matters  about  which  he  had  only  ob- 
tained information  by  means  of  confidential  communica- 
tions made  to  him  by  or  in  the  course  of  his  agency  for 
his  clients,  the  plaintiffs,  during  the  period  he  was  acting 
for  them  in  his  capacity  as  a  solicitor. 

One  object  of  the  suit  is  to  set  aside  a  deed  on  the 
ground  of  fraud,  the  plaintiffs  alleging  that  a  material 
clause  contained  in  it  was  not  communicated  to  them  un- 
til a  recent  period.  The  defendant  Sanders  by  his  answer 
alleges,  that  the  clause  was  known  to  the  plaintiffs  much 
earlier;  and  that  at  an  interview  between  Sanders  and 
Mr.  Goode,  the  latter  produced  to  Sanders  a  copy  of  the 
deed,  and  copied  the  clause  in  question  into  an  imperfect 
draft  or  copy  belonging  to  Sanders.  By  the  interrogatory 
to  which  Mr.  Goode  demurs,  Sanders  proposes  to  examine 
him  as  to  what  took  place  at  this  interview. 

I  cannot  doubt,  that  Mr.  Goode  is  bound  to  answer  this 
interrogatory.     In  the  course  of  a  transaction  in  question 

(a)  3  My.  &  Cr.  515.  (6)  2  Swanst.  194. 
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in  the  cause  the  plaintiff  employs  his  solicitor  as  his  agent 
to  communicate  with  the  opposite  party.  I  do  not  see  how 
this  can  be  regarded  as  a  confidential  or  privileged  com- 
munication ;  and  I  consider,  that  the  defendant  must  be 
at  liberty  to  give  the  communication  in  evidence,  and  to 
examine  the  solicitor  as  a  witness  to  prove  what  it  reaHy 
was.  Suppose  the  communication  had  been  by  letter,  it 
is  every  day's  practice  to  order  parties  to  produce  letters 
or  copies  of  letters  passing  between  their  solicitors  and 
the  opposite  parties  or  their  solicitors. 

The  demurrer  must  be  overruled. 


In  winding  up 
the  affiura  of  a 
Joint  Stock 
Company  un- 
der the  Wind- 


iTov.  isth.         In  the  Matter  of  The  Imperial  Salt  and  Alkali 

Company, 
Ex  parte  Slatter's  Executors. 

X  HE  Master,  to  whom  the  winding-up  the  affairs  of  the 
above  Company  had  been  referred,  proceeded  to  arrange  for 
the  sale  of  the  works  of  the  Company  and  made  an  order 
ing-up  Act^  the  dated  the  15th  of  November,  1861,  that  the  official  mana- 

Master  mode  an 

order  that  the     ger  should  attend  him  privately,  for  the  purpose  of  fixing 
should  attend*'^  ^  reserved  bidding  upon  an  intended  sale  of  the  works  of 

the  Company,  without  giving  notice  to  the  contributories ; 
and  the  Master  further  ordered,  that  the  contributories 
should  be  excluded  from  attending  before  him  upon  the 
proposal  and  discussion  of  the  reserved  bidding. 

The  Master  made  a  memorandum  explanatory  of  the 

reason  for  making  the  above  order,  in  the  following  terms: 

Son'todiMh^  — "  The  official  manager  submitted,  that  this  should  be 


him  privately, 
for  the  purpose 
of  fixing  a  re- 
served bidding 
upon  a  sale  of 
the  works  of  the 
Company,  with- 
out giving  no- 
tice to  any  of 
the  contributo- 
ries: upon  a  mo- 


or vaiy  that 
order — Held, 
that  all  contri 
butories  were 
entitled  to  at- 


settled  privately  with  me,  alleging,  that  in  his  opinion  it 
would  be  inexpedient  that  the  ground  on  which  he  should 
propose  the  reserved  bidding  to  be  fixed,  should  be  known. 
S^folTS^'  ^^'  Pl^ws  (who  appeared  under  my  order  of  the  25th  of 

Master;  and  the 
order  was  discharged. 
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April  last,  grounded  on  the  Sdth  section  of  the  11  &  12 
Vict.  c.  45,  also  on  the  118th  section  of  the  same  Act),  for 
the  executors  of  John  Slatter,  insisted  upon  his  right  to 
have  notice  of  the  attendance  before  me  for  that  purpose, 
and  to  see  all  the  documents  and  materials  which  should  be 
laid  before  me,  and  also  to  be  heard.  I  thought  this  mat- 
ter was  of  a  private  nature;  and  on  the  above  allegation  of 
the  official  manager  I  declined  ordering  Mr.  Plews  to  be 
served  with  notice  of  the  attendance  for  fixing  the  reserved 
bidding.  W.  H.  Tinnbt." 


1851. 

In  re 
Impbrial 
Salt  and 

Alkali  Co. 
Ex  parte 
Slattbr^s 

ExicuTOBa. 


This  was  a  motion  on  behalf  of  Slatter's  executors,  that 
the  above  order  might  be  reversed  or  varied 

Mr.  Roahurgh  in  support  of  the  motion. — All  the  con- 
tributories  are  deeply  interested  in  the  sale,  and  wish 
to  know  how  their  property  is  about  to  be  dealt  with. 
The  Master  has  exceeded  his  authority  in  excluding  any 
contributory  from  attending  any  proceeding  before  hinL 
By  the  38th  section  of  the  Winding-up  Act,  1848,  it  is 
enacted  as  follows: — ''  That  all  persons,  whose  names  shall 
stand  on  the  list  of  contributories,  shall  be  entitled  to  re- 
quire, and  at  their  own  expense  to  receive,  notice,  as  the 
Master  shall  direct,  of  all  or  any  of  the  proceedings  in  the 
matter  of  the  dissolved  Company ;  and  also  shall  be  en- 
titled, at  their  own  expense,  either  personally  or  by  solici- 
tor or  agent,  to  attend  the  proceedings;  and  it  shall  be 
lawful  for  any  such  contributory,  at  his  own  expense,  to 
submit  any  proposal  before  the  Master,  in  writing  or  other- 
wise, as  the  Master  may  direct,  in  relation  to  the  afiairs  of 
such  Company  and  the  winding  up  of  the  same." 

The  118th  section  of  the  same  Act  provided,  that  this 
Court  shall  have  the  same  jurisdiction  as  upon  a  suit  duly 
instituted ;  and  the  general  practice  of  the  Court  was  di- 
rected to  be  followed  where  it  was  not  otherwise  directed 
by  that  Act     Now,  the  practice  of  the  Court  upon  pro- 
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Alkali  Co. 

Ex  parte 

Slattbr*8 

exscutors. 


ceedings  before  the  Master  as  to  sales  was  settled  by  Lord 
Eldon,  after  much  consideration ;  and  the  order  he  made 
in  Jervoise  v.  Cl<irke{a)  was  as  follows: — "  It  is  ordered, 
that  the  parties  do  carry  in  before  the  said  Master  such 
proceedings  as  they  may  think  fit,  with  liberty  for  the  said 
Master  to  use  his  discretion  as  to  communicating  such  re- 
served bidding  to  the  parties  or  either  of  them  or  their 
solicitors."  The  practice  has  ever  since  been  conform- 
able to  this  order  (6);  and  it  is  desired  that  that  practice 
should  be  followed  on  the  present  occasion.  Slatter's 
executors  desire  only  to  go  in  before  the  Master  upon 
the  proceedings,  admitting  that  they  are  not  entitled  to 
be  informed  of  the  reserved  bidding  to  be  fixed  by  the 
Master. 


Mr.  G.  Locock  WM,  for  the  official  manager,  opposed  the 
motion,  on  the  ground,  that  in  the  opinion  of  the  Master, 
as  expressed  in  the  above  memorandum,  it  was  inexpe- 
dient that  Slatter's  executors  should  attend  him  on  the 
proceedings  for  fixing  the  reserved  bidding.  The  property 
had  already  been  unsuccessfully  ofiered  for  sale  by  auction; 
and  it  was  obviously  of  great  importance  that  the  valua- 
tions, on  which  the  Master  should  fix  the  reserved  bidding, 
should  be  kept  secret  He  suggested,  that  the  only  ob- 
jects which  the  persons  making  this  motion  could  have, 
were  other  than  for  the  benefit  of  the  estate.  By  the  37th 
section  of  the  Winding-up  Act,  1848,  the  Master  was  em- 
powered to  determine  what  t)ersons  should  attend  upon 
proceedings  before  him ;  and  it  was  provided,  that  all  per- 
sons who  should  be  proper  parties  to  attend  the  Master, 
should  be  served  with  notice  of  all  proceedings  before 
hinL  It  must  be  inferred  from  this  section,  that  the  Mas- 
ter had  power  to  admit  or  exclude  parties. — He  also  re- 
ferred to  the  34th  section  of  the  same  Act. 


(a)  IJ.  &  W.  391. 


(6)  2  Dan.  Prac.  in  Chan.,  1194,  2n(l  edit. 


CA8BS   IN   CHANGEBT. 


37 


The  Vice-Chancblloe  said,  he  was  not  aware  of  any 
decision  as  to  the  effect  of  the  38th  section  of  the  Winding- 
up  Act,  1848.  It  seemed"  to  him  that  all  contributories 
were  entitled  by  that  section,  at  their  own  expense,  to  re- 
ceive notice  of  and  to  attend  all  proceedings  before  the 
Master.  The  37th  section  had  reference  only  to  persons 
who  were  to  attend  in  the  Master's  office  by  his  direction 
and  at  the  expense  of  the  estate.  However  beneficial  it 
might  be  in  the  judgment  of  the  Master  to  exclude  all  per- 
sons except  the  official  manager,  for  the  purpose  of  fixing 
a  reserved  bidding,  it  did  not  appear  to  him  that  the  Mas- 
ter had  any  discretion  in  the  case. 

The  order  was  discharged,  the  costs  of  both  parties  to  be 
paid  out  of  the  estate. 


1851. 


fn  re 

Imperial 

Salt  and 

Alkali  Ca 

Ex  parte 

Slattka*8 

EXKUT0E8. 


The  Official  Manager  appealed  from  this  decision.  The 
appeal  was  heard  before  the  Court  of  Appeal  in  Chancery 
on  the  24th  of  November,  1851,  and  was  dismissed,  with 
costs  out  of  the  estate. 
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Nov,  nth.  Grove  v.  Young. 

An  heir-at-law  A  HE  plaintiffs  were  devisees,  in  trust  to  sell,  of  freehold 
biwichumac-  ^States,  Under  the  will  of  a  testator;  who  by  his  will,  which 
tion  of  eject-       ^as  executed  during  his  last  illness,  and  within  a  few 

ment  against  , 

the  devisee,  and  months  before  his  decease,  after  leaving  considerable  lega- 

Bubeequcnt  suit  cies  to  his  mother  and  brothers  and  sisters,  devised  and 

by  the^devwee  bequeathed  the  great  bulk  of  his  property  to  the  plaintiffs, 

chaser,  to  en-  upon  trusts  for  Sale,  for  the  benefit  of  the  solicitor  who 

performance,  drew  the  will,  and  his  two  children,  one  of  whom  was  the 

t  Si'Lt  testator's  godchUd 

the  will  was  The  testator  died  in  1844. 

open  to  suspi- 
cion, directed  The  plaintiffs  entered  into  possession  of  the  devised  es- 

the  devisee  to  >^ 

substantiate  tatcs,  and  Contracted  with  a  Mr.  Bastard  for  the  sale  to  him 
SehS.**^*  of  part  of  the  property  devised  to  them.  The  testator's 
devisee  there-     heir-at-law,  after  the  date  of  the  contract  of  sale  with  Mr. 

upon  filed  his  .  ^     . 

bill  against  the  Bastard,  brought  an  action  of  ejectment  against  the  de- 

a  dec^  esto-  visccs  to  rccover  the  devised  property,  on  the  ground  that 

wufTheheir  ^^^ ^^^  ^^^  "^^^^  obtained  by  fraud  and  undue  influence; 

by  answer,  set  but  at  the  trial  in  July,  1846,  a  verdict  was  found  for 

up  as  a  defence, 

incompetency      the  devisccs,  the  defendants  at  law;  and  a  motion  for  a 

and  fraud  and'    ^^^  ^^i^^  ^^>  ^^  June,  1847,  refused. 

undue  influence,       jy^  ^^^  ^gan  time,  the  devisecs  had  instituted  a  suit 

and  went  into  ' 

evidence  in  sup-  against  Mr.  Bastard  to  enforce  specific  performance  of  the 

fence.    At  the  Contract  with  him ;  Mr.  Bastard  declined  to  complete,  on 

ti^of^Mt^  *1^®  ground  of  the  suspicion  attaching  to  the  will  and  the 

ment  by  the  claim  sct  UD  by  the  heir.     The  usual  reference  having  been 

plaintiff  againfit  .  . 

the  defendant  made  as  to  title,  the  Master  by  his  report,  dated  the  1 6th 
fendant  electing  of  Junc,  1847,  found  that  a  good  title  to  the  property  had 

sl^'Sf^  t  ^^^^  s^^w"  ^^^^^^  *^^  ^^^^S  of  the  bill ;  the  exceptions  to 
sue,  directed  to  that  report  wcro   overruled  by  Vice-Chancellor  Kniqht 

be  tried  at  kiw.  . 

At  the  trial        Bruce,  and  a  decree  for  specific  performance  was  pro- 

the  devisee  i 

called  witnesses,   nOUnCCU. 
but  the  defend- 
ant called  none;  and  a  verdict  was  given  for  the  plaintiif.     On  the  cause  coming  on  upon  further 
directions,  the  Coiurt  established  the  will,  without  costs  as  regarded  the  general  result  of  the  suit  and 
the  action  of  ejectuient,  but  with  costi»  to  b<;  paid  by  the  defendant  of  so  much  of  the  suit  as  was 
caused  by  the  issues  raised  of  fiBud  and  improper  practice  by  the  devisee. 
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On  an  ippeml  by  the  defendant  from  that  decision,  the      ^851 
Lord  CSianoellor  required  the  devisees  to  file  a  bill  to  esta- 
blish the  wiU  against  the  heir;  and  he  directed  the  cause 
to  stand  over  for  that  purpose. 

Theplaintifi  then  filed  their  bill  in  this  suit  against  the 
heir-at-law;  who,  by  his  answer,  raised  an  issue  as  to  the 
competency  of  the  testator,  and  also  allq^  fraud  and  im- 
ftvfper  practices  by  the  solicitor  of  the  testator,  who  was 
the  son  of  one  of  the  devisees  in  trust,  and  in  favour  of 
whose  children  a  large  portion  of  the  trust  property  was 
given  by  the  testat^n^'s  will;  and  he  went  into  voluminous 
evidence  in  support  of  his  answer. 

This  case  came  on  for  hearing  before  his  Honor  the 
Yice-Cliancenor  Knight  Bruce,  in  December,  1850,  when 
the  Court  directed  an  issue  at  law  to  try  the  questions 
raised  by  the  defendant  On  the  1 7th  of  December,  1850, 
the  heir  ad^ed  that  the  questions  might  be  tried  at  law 
in  an  action  of  ejectment;  when  the  Court  directed  an 
acdon  of  ejectment  to  be  brought  by  the  devisees  against 
the  heir-at-law.  The  acdon  was  tried  at  Exeter  by  a  spe- 
cial jury,  before  Lord  Chief  Justice  Campbell,  on  the  30th 
and  Slst  of  July,  1851;  and  the  plaintifis  succeeded  upon 
the  trial,  the  heir-at-law  having  called  no  witness  in  sup- 
port of  the  issues  which  he  had  raised  in  equity. 

The  cause  now  came  on  upon  further  directions,  when  a 
decree  establishing  the  will  was  submitted  to. 

The  question  of  costs  was  now  argued 

Mr.  MaliHS  and  Mr.  Rasch  for  the  plaintifis. — The  de- 
fendant is  not  entitled  to  costs ;  but  he  has  conducted  his 
defence  in  such  a  vexatious  manner,  that  he  should  be  or- 
dered to  pay  costs.  It  is  admitted,  that  it  must  be  a  strong 
case,  on  which  the  Court  can  be  asked  to  enforce  the  pay- 
ment of  costs  against  an  heir:  but,  after  the  result  of  the 
trial  upon  his  own  ejectment,  he  ought,  l»y  his  answer  to 
this  bill-  to  have  submitte^J  to  n  decree  against  him  The 
general   authorities  resolve  themselves  into  the  following 
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1851.  rules,  laid  down  by  Lord  Hardwicke  in  Bemey  v.  Eyre  (a) : 
Grovk  "  That  if  a  devisee  brings  a  bill,  merely  in  perpetuam  rei 
^,  ^-  memoriam,  and  the  heir-at-law  does  nothing  more  than 

Young.  \  ^  ^ 

cross-examine  the  witnesses  who  are  produced  to  confirm 
the  will,  he  is  entitled  to  his  costs:  if  he  examines  wit- 
nesses to  encounter  the  will,  then  he  shall  not  have  his 
costs.  This  is  where  the  bill  does  not  pray  relief,  or  is 
not  brought  to  a  hearing.  But  when  the  cause  is  brought 
to  a  hearing,  if  the  heir-at-law  has  an  issue  directed  to  try 
the  will,  and  the  will  is  established,  as  he  has  a  right  to 
be  satisfied  how  he  is  disinherited,  he  shall  have  his  costs. 
If  he  sets  up  insanity  or  any  other  disability  against  the 
person  who  made  the  will,  and  fails,  he  shall  not  have  his 
costs." 

From  the  conduct  of  the  heir,  and  the  result  of  the  first 
trial,  if  from  no  other  circumstance,  it  must  be  assumed, 
that  he  knew  the  testator  was  perfectly  sane ;  and,  if  so,  he 
comes,  according  to  Lord  Erskine'a  judgment  in  White  v. 
Wilson  (6),  within  the  scope  of  Lord  Hardwicke* a  exception 
just  cited. — They  also  cited  Tucker  v.  Sanger  (c). 

Mr.  Bacon  and  Mr.  Beoles  for  the  defendant. — This 
suit  arises  out  of  transactions  which  of  themselves  create 
grave  grounds  for  suspicion;  so  grave  that  the  Lord  Chan- 
cellor, in  commenting  on  them  in  Grove  v.  Bastard  (d), 
said,  "  I  have  here  a  will  prepared  by  a  solicitor,  taking 
benefits  under  it  to  himself  and  his  children,  to  the  exclu- 
sion of  the  testator's  own  family.  That  may  be  quite 
right,  though  it  is  impossible  not  to  regard  such  a  trans- 
action with  some  degree  of  suspicion.  The  declaration 
of  the  party  has  been  referred  to,  for  the  purpose  of  remov- 
ing that  suspicion ;  but  I  think  the  declaration  makes  the 
matter  worse  than  before."  It  is  not,  therefore,  to  be  won- 
dered at,  that  an  heir,  having  such  authority  for  exciting 
his  suspicion,  should  have  contested  the  devise  by  every 

(a)  3  Atk.  387.  Price,  619. 

(h)  13  Ves.  87,  91.  (d)  2  PL.  622. 

(c)  1  M*Ci.  &  Y.  425 ;  /S.  C,  13 
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means  in  his  power.  The  rule,  as  laid  down  by  Lord  1851. 
Hardwickey  applicable  to  such  a  case  as  the  present,  is 
more  correctly  laid  down  in  WM  v.  Claverden  (a),  where 
he  gave  costs  against  an  heir  coming  as  plaintiff  to  set 
aside  a  will;  but  he  said,  that  where  an  heir  is  brought  be- 
fore the  Court  as  a  defendant,  even  though  he  should  insist 
upon  the  will's  being  fraudulent,  or  the  testator's  being  in- 
sane, and  an  issue  at  law  is  directed  to  try  the  fraud  or 
insanity,  yet  this  Court  will  not  give  costs  against  him, 
though  he  fails  in  the  attempt  of  overturning  the  will,  but 
very  often  allows  the  heir  his  costs.  And  if,  in  any  case, 
this  Court  will  allow  the  heir  costs  of  litigating  the  will, 
it  should  be  in  such  a  case  as  the  present,  in  which  the 
Court  has  judicially  said,  there  was  ground  for  suspicion. 
In  Wright  v.  Wright  (6),  the  Court  gave  a  defendant  heir 
his  costs  of  proving  the  attestation  of  a  will,  which  he  had 
put  in  issue  by  his  answer. 

Mr.  Molina  was  not  called  on  to  reply. 

The  Vice-Chancelloe:— 

I  am  not  prepared  to  go  the  length  as  to  the  costs  asked 
by  the  plaintiffs.  There  is  no  doubt  as  to  the  general  rule 
as  to  the  costs  of  establishing  a  will  against  the  heir-at- 
law.  When  a  devisee  comes  to  this  Court,  for  his  own  be- 
nefit, to  have  a  will  established  against  an  heir-at-law  by  a 
decree  binding  him,  the  heir-at-law  is  entitled  to  put  the 
devisee  to  the  proof  of  his  title ;  and  in  an  ordinary  pro- 
ceeding the  heir-at-law  has  his  costs.  The  Court  does  not 
consider  the  heir-at-law  as  bound  to  litigate  the  question 
with  his  hands  tied ;  and  he  is  at  liberty  to  raise  any  ques- 
tions before  the  Court,  which  may  be  fairly  necessary  to 
determine  the  validity  of  the  will.  But,  on  the  other  hand, 
the  heir-at-law  must  suffer  the  usual  consequence  of  any 
litigious  or  improper  conduct  on  his  part;  and  nothing 

(a)  2  Atk.  424.  (6)  5  Sim.  449. 
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1851.  would  be  worse  than  that  an  expectation  might  be  enter- 
tainedy  that,  whatever  might  be  his  conduct,  an  heir-at-law 
should  be  exempted  irom  the  ordinary  consequences  of 
improper  litigation.  The  application  of  these  general  prin- 
ciples must  be  in  the  discretion  of  the  Court.  The  mate- 
rial feature  in  thb  case  was,  that,  before  the  institution 
of  the  present  suit,  an  action  at  law  had  been  brought 
against  the  devisees  by  the  heir,  disputing  the  validity  of 
the  will;  in  which  he  had  an  opportunity  of  submitting 
the  facts  of  the  case  to  investigation  before  a  jury.  He 
failed  in  that  action ;  the  effect  of  this  decision,  was  only 
to  determine  his  title  in  that  action.  The  devisees  had 
still  occasion  to  establish  the  will,  and  they  had  a  right  to 
come  to  this  Court  as  plaintiffs  for  that  purpose.  The  heir 
had  a  perfect  right  to  put  the  devbees  to  proof  of  the  will; 
but  the  circumstance,  that  the  heirat-law  had  had  the  be- 
nefit of  a  previous  judicial  investigation,  would  induce  the 
Court  to  look  with  less  indulgence  on  his  defence,  than 
where  there  had  not  been  such  previous  investigation. 
This  bill  being  filed,  the  defendant  the  heir-at  law  raised 
in  issue  the  incompetency  of  the  testator,  and  fraud  and 
improper  practice  on  the  part  of  the  devisees.  The  heir 
went  into  evidence  in  this  cause  in  support  of  this  his  de- 
fence, and,  upon  the  hearing,  the  Court  directed  an  action 
instead  of  an  issue  devisavit  vel  non.  Upon  the  trial  at  law, 
the  devisees  examined  their  witnesses;  but  the  heir  went 
into  no  evidence,  and  the  result  was  a  verdict  in  favour  of 
the  devisees.  Now,  where  the  heir  improperly  raises  a  case 
of  insanity  or  incompetency  of  the  testator  and  fails,  the 
usual  consequence  is,  that  the  heir  is  deprived  of  his  costs; 
and  in  this  case,  I  must  refuse  him  the  costs  of  the  suit,  in- 
cluding the  costs  of  the  action;  and  I  must  make  the  heir 
pay  the  costs  of  the  issues  as  to  fraud  and  improper  prac- 
tices, and  of  his  going  into  evidence  in  support  of  them. 
The  costs  of  this  hearing  will  be  treated  as  the  general  costs 
of  the  cause. 
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WwGHT  V.  Barlow.  ^^  13^ 

HIS  was  a  sxiit  by  the  plaintiff,  the  Rev.  Henry  Wright,  A  bui  was  filed 
against  several  inhabitants  of  the  township  of  Upton,  be-  ciaiming^tither 
longing  to  the  vicarage  of  the  parish  of  Prestbnry,  in  the  ag*^?**®^®'*! 
county  of  Chester,  including  among  the  defendants  Mr.  land  who  had 

_  _   _  not  rendered 

oamuel  Jesper.  any  tithe,  and 

The  bill  alleged,  that,  by  virtue  of  certain  assurances  in  JjXtiFi^titie 
the  bai  specified,  the  plaintiff  was  entitled  to  the  small  !?^^^^^°^ 
tithes  of  the  produce  of  the  lands  in  the  occupation  of  the  wasa  quaker, 
defendants;  and  prayed  for  an  account  in  respect  of  such  ^e  piamtifron 
tithes  against  all  the  defendants,  waiving  all  penalties  ^^,Sji*the  bUi 
incurred  by  the  defendants  by  the  subtracting  of  any  of  the  against  him, 

,  "^  which  the  plain- 

tithes,  tiffconsented 

The  answer  of  the  defendant  Mr.  Jesper,  as  filed,  con-  ^^  qiSccr's 
tained  the  following  statements :—  HX^u 

''  Says,  iha£  he  does  not  in  any  way  question  or  dispute,  tiff,^^  as  to  en- 
nor  has  he  ever  in  any  way  questioned  or  dispv/ted,  the  actu<d  ^^t^obtoln*" 
Hile  of  the  complainant  to  the  tithes  sought  to  be  recovered  ¥"**^**!j°^ 
Jrom  this  defendaM  by  this  suit;  but  that  he  is  a  member  the  ordinary 
of  the  Society  of  Friends  usually  called  Quakers,  and  that  ^^  ji^tices 
he  is  a  quaker;  and  that  the  value  of  the  tithes  sought  to  The^d^^o?^' 
be  recovered  from  this  defendant  by  this  suit  is  under  501 :  the  quaker's 
And  defendant  says,  that  such  tithes  are  under  the  yearly  gwer  was  then 
valu^  of  101, J  and,  as  this  defendant  believes,  of  less  vaiue  ^y^^^^l 
in  the  whole  than  lOi:  and  this  defendant  submits  to  the  was,byarrange- 

-     1  /•    1  •     T  1  •      •  ment,  altered 

judgment  of  this  Honourable  Court,  and  humbly  insists,  so  as  not  to  de- 
that  this  defendant  is  entitled  to  the  protection  of  the  Act  Sff 's  tiSe,  but 
of  Parliament  passed  in  the  session  of  Parliament  holden  ^  ^.^  *^**J*f  * 

*  merely  on  the 

in  the  fifth  and  sixth  years  of  the  reign  of  his  late  Majesty  gp^unds  of  reii- 

.  .      •  •'       "^    gious  scruple 

King  William  the  Fourth,  intitled  *  An  Act  for  the  more  entertained  by 

him  as  a  quaker. 

On  this  answer 
being  produced  in  evidence,  the  plaintiff  recovered  his  tithes  before  the  justices,  and  the  further  pro- 
flccDtir»n  of  the  suit  against  the  quaker  became  unnecessary.  On  motion  by  the  plaintiff,  the  suit 
was  dismissed  against  the  (}uaker  defendant;  but  as  it  appeared  upon  the  {^davits  and  the  draft 
of  the  answer  its  originally  prepared,  that  the  defendant  had,  previously  to  and  at  the  time  when 
the  bill  was  tiled,  disputed  the  plaintiff's  title,  the  bill  was  dismissed  without  costs  of  the  suit  or  of 
the  motion. 


V. 

Bablow. 
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1861.  easy  recovery  of  Tithes/  and  of  the  several  Acts  of  Parlia- 
y^if^Qji^  ment  in  the  said  Act  recited  or  referred  to;  and  this 
defendant  submits  and  humbly  insists,  that  the  said  com- 
plainant is  not  entitled  to  institute  or  maintain  this  or 
any  other  suit  in  this  Honourable  Court  against  the  de- 
fendant in  respect  of  the  said  tithes;  and  this  defendant 
claims  the  benefit  of  the  said  Act  'for  the  more  easy  re- 
covery of  tithes/  and  of  all  other  Acts  for  the  prevention 
of  suits  and  actions  for  the  recovery  of  tithes."   ' 

'*  Says,  he  admits  that  such  applications  and  requests 
as  are  in  the  said  bill  stated  to  have  been  made  to  this 
defendant^  have  been  made  to  this  defendant;  and  that 
this  defendant  has,  in  consequence  of  scruples  entertained 
hy  him  as  a  member  of  the  Society  of  Friends,  neglected 
but  not  refused  to  pay  such  tithes;  and  this  defendant 
says^  he  does  not  in  any  way  question  or  dispute,  nor  has  he 
ever  in  any  way  questioned  or  disputed,  the  actuai  title  of  the 
complainant  to  the  tithes  sought  to  he  recovered  from  this  de- 
fendant by  this  suit." 

*'  Says,  that  he  insists  upon  the  benefit  of  the  statutes 
hereinbefore  mentioned;  and  he  submits  and  humbly  in- 
sists, that  he  has  been  improperly  made  a  party  to  this 
suit/' 

"  Claims  the  same  benefit  from  this  his  answer  as  if  he 
had  pleaded  the  said  statute  passed  in  the  session  of  Par- 
liament holden  in  the  fifth  and  sixth  years  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  and  the  other 
matters  hereinbefore  stated,  or  any  of  them,  or  as  if  he  had 
demurred  to  the  said  bill/' 

By  the  Acts  of  Parliament,  the  benefit  of  which  was 
claimed  by  the  above  answer,  it  is  enacted,  as  follows: — 

By  the  53  Geo.  3,  c.  127,  s.  4,  it  is  enacted,  that  justices 
of  the  peace  may  determine  complaints  respecting  tithes 
not  exceeding  lOL  in  amount  from  any  one  person,  in  the 
manner  enacted  by  7  &  8  Will.  3,  c.  6 :  and,  as  to  quakers, 
it  is  enacted,  that  the  provisions  of  the  Acts  of  7  &  8 
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Will  3,  a  6y  and  1  Geo.  1,  c.  6,  should  be  extended  to  tithes        1851. 
not  exceeding  in  value  501.    By  5  &  6  Will.  4,  c.  74,  s.  7,       wiiwht 

it  is  enacted,  that  no  suit  or  other  proceedinfi^  should  be       „  ^* 

-  .  .         .  Baelow. 

had  or  instituted  in  any  of  his  Majesty's  Courts  then  hav- 
ing cognizance  of  such  matter  for  or  in  respect  of  any  great 
or  small  tithes,  &c.,  of  or  under  the  yearly  value  of  lOt, 
except  in  the  case  of  quakers;  and,  in  the  case  of  quakers, 
of  or  under  the  value  of  50/. ;  but  that  all  complaints  touch- 
ing the  same,  if  in  England,  should  be  determined  under 
the  provisions  of  the  said  Acts  of  7  &  8  Will.  3,  c.  34,  and 
53  Geo.  3,  a  127,  unless  the  actual  title  shall  be  bona  fide 
in  question.  And  by  the  4  &  5  Vict  c.  36,  it  is  enacted, 
that,  from  and  after  the  passing  of  that  Act,  all  the  provi- 
sions of  the  5  &  6  WilL  4,  c.  74,  respecting  suits  or  other 
proceedings  for  tithes  under  the  yearly  value  of  102.,  and 
of  any  great  or  small  tithes,  &c.,  under  the  value  of  502., 
held  by  any  quaker,  should  extend  and  be  applied  to  aU 
Ecclesiastical  Courts  in  England. 

Mr.  Jesper,  on  the  19th  of  July,  1851,  and  after  his  an- 
swer had  been  filed,  was  summoned  before  the  magistrates 
of  the  county  of  Chester,  imder  the  provisions  of  the  afore- 
said Acts,  upon  a  claim  for  82.  against  him.  At  the  hear- 
ing before  the  magistrates,  Mr.  Jesper  refused  to  admit 
the  plaintiff's  title  to  the  tithes  in  question ;  but  the  above 
passages  from  the  defendant's  answer  having  been  read, 
the  magistrates^djudged  that  he  was  liable  to  pay  22. 1 9s,, 
and  granted  the  usual  warrant  of  distress  against  Mr.  Jes- 
per's  goods,  on  which  that  sum,  with  costs,  was  duly  reco- 
vered. 

This  was  a  motion,  on  behalf  of  the  plaintiff,  for  the 
dismissal  of  the  bill  against  the  defendant  Mr.  Jesper,  with- 
out costs,  and  for  pajrment  by  him  of  the  costs  of  the  mo- 
tion. 

It  appeared  from  the  affidavits  made  upon  the  motion, 
that  the  occupiers  of  land  in  the  township  generally  dis- 
puted the  plaintiff's  right  to  tithes;  and  that  no  tithe 
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1851.         had  been  rendered  by  any  one  in  the  township;  and  that 
Wright      *^®  defendant  Mr.  Jesper  had  never  admitted  the  plain- 
*•  tiff's  title.     It  however  appeared  that  Mr.  Jesper  s  soli- 

citor, shortly  after  the  institution  of  the  suit,  informed  the 
plaintiff,  that  Mr.  Jesper  was  a  member  of  the  Society  of 
Friends  called  Quakers,  and  requested  to  know  if  the  plain- 
tiff would  dismiss  the  suit  against  him.  The  plaintiff's 
solicitor  in  reply  stated,  that  if  the  defendant  would  admit, 
by  his  answer,  the  plaintiff's  title,  it  should  be  done;  and 
asked  to  see  the  draft  of  the  proposed  answer  before  it 
was  filed  Upon  this,  the  defendant's  solicitor  submitted 
the  draft  of  the  answer,  as  it  was  intended  to  be  filed,  to 
the  plaintiff's  solicitor.  The  answer  so  proposed  to  be 
filed  contained  a  passage  denying  that  the  defendant  ad- 
mitted that  the  several  farms  and  lands  in  the  bill  men- 
tioned were  liable  to  the  payment  of  small  tithes,  and  it 
did  not  contain  any  of  the  passages  printed  in  italics, 
ante,  pp.  43,  44. 

The  plaintiff's  counsel  to  whom  the  draft  of  the  pro- 
posed answer  was  submitted,  objected  that  the  answer  thus 
framed  put  the  actual  title  of  the  plaintiff  to  tithes  in  issue ; 
so  that  the  plaintiff  could  not  recover  his  tithes  summarily 
against  Mr.  Jesper. 

Upon  this,  the  draft  was  altered  by  arrangement,  and 
the  answer  was  filed  in  the  terms  above  set  out 

Mr.  RTASseU  and  Mr.  Renahaw  in  support  of  the  motion, 
after  referring  to  th#  Acts  for  the  recovery  of  tithes  to  a 
small  amount  above  referred  to,  particularly  as  they  affect- 
ed the  recovery  of  tithes  against  quakers,  said — ^At  the  time 
of  the  bill  being  filed  the  defendant  disputed  the  plain- 
tiff's right  to  tithes  generally,  and  not  on  grounds  merely 
of  religious  scruple;  the  plaintiff  was  therefore  compelled, 
in  asserting  his  right,  to  file  a  bill  against  the  defendant, 
as  well  as  against  the  other  occupiers  of  land  in  the  town- 
ship, who  disputed  his  right    It  is  true  that  the  defend- 
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ant  has,  at  last,  upon  an  arrangement,  altered  the  defence        ^3^^- 
which  he  originally  proposed  to  set  up,  so  as  not  to  deny       Wright 
the  plaintiflTs  actual  right  to  tithes ;  and  as  he  thereby  suf-       barlow. 
ficiently  admits  the  plaintiff's  claim,  the  object  of  the  suit, 
therefore,  as  to  him,  has  been  obtained;  and  the  plaintiff 
asks  that  the  suit  may  be  stayed  against  this  defendant: 
Sivdl  V.  Abraham  (a).  Rennet  v.  Luard  (6).     But  the  de- 
fendant's admission  by  his  answer  does  not  entitle  him  to 
any  costs;  because,  at  the  time  when  the  plaintiff's  bill 
was  filed,  and  even  afterwards,  the  defendant  denied  the 
title,  and  it  was  necessary  for  the  plaintiff  to  file  his  bill 
to  assert  his  right 

Hr.  Sehuyn,  for  the  defendant,  said,  the  plaintiff  had  no 
right  t^  bring  a  quaker  before  this  Court,  and  obtain  an 
admission  of  the  plaintiff's  title  on  record,  and  then  dis- 
miss him  without  his  costs:  Askew  v.  MiUington  (c).  He 
submitted,  that  the  Court  should  look  to  the  answer  as 
filed  by  the  defendant,  and  not  to  the  draft  of  it,  as  the 
evidence  of  the  defendant's  case;  which  had  been  in  sub- 
stance from  the  first,  that  he  was  a  quaker,  and  that  on 
that  ground,  and  on  no  other,  he  denied  the  plaintiffs 
title. 

The  Vick-Chancellor,  after  referring  to  the  case  of 
Knox  V.  Brown  (d)  said,  that  the  answer  as  filed  brought 
the  defendant  within  the  provisions  of  the  statute;  and 
that  being  the  case,  there  could  be  no  decree  in  the  suit 
as  against  him.  Such  a  cause  ought  not  to  proceed  against 
this  defendant.  The  only  question  was  as  to  the  costs,  and 
that  depended  on  another  question,  namely,  whether  the 
plaintiff  was  justified  in  filing  his  bill;  which  again  de- 
pended on  whether  the  defendant  ever  disputed  the  plain- 

(a)  8  Beav.  598.  (d)  2  Bro.  C.  C.  186;  .S'.  C,  1 

(b)  12  Beav.  479.  Cox,  359. 
(e)  9  Hare,  65. 
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1851.        tiff's  title.     The  occupiers  of  land  in  the  township  gene- 
Wrioht       i^lly  disputed  the  plaintiff's  right  to  tithes;  no  tithe  had 
*'•  been  rendered  by  any  one  in  the  township;  and  the  bill 

was  likewise  to  establish  the  plaintiff's  title  as  tithe-owner 
against  several  occupiers,  including  this  defendant  The 
plaintiff  asserted  that  he  was  obliged  to  file  the  bill  against 
this  defendant,  because  he,  in  common  with  the  other  oc- 
cupiers, disputed  the  plaintiff's  title.  For  Mr.  Jesper  it 
was  said,  that  he  had  never  disputed  the  title,  except  that 
in  so  far  as  that  he,  being  a  quaker,  did  not  admit  the 
title  of  any  one  to  tithes.  The  affidavits,  and  the  draft 
answer  produced,  did  not  support  this  view  of  the  case. 
He  thought  that  the  defendant  Jesper  had  disputed  the 
plaintiff's  title  in  a  manner  different  from  that  in  which, 
merely  as  a  quaker,  he  should  have  disputed  a  tithe-owner's 
right;  that  he  had  in  the  first  instance  put  the  plaintiff  to 
proof  of  his  title;  that  the  bill  had  been  properly  filed 
against  Jesper,  and  must  be  dismissed^  without  costs. 

Mr.  Russell  asked  for  the  costs  of  the  motion,  on  the 
ground  that  the  plaintiff  had  applied  to  the  defendant  to 
consent  to  an  order  of  course,  upon  a  petition  at  the  Rolls, 
for  the  dismissal  of  the  bill  against  him,  upon  the  terms 
now  directed  by  the  Court;  but  that  the  defendant  had 
refused  to  give  the  necessary  consent 

The  Vice-Chancellob  declined  to  give  the  plaintiff  the 
costs  of  the  motion. 
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Carter  v.  Tagoart.  ^""19!^  * 

xSy  an  order  made  in  this  suit,  it  was,  upon  the  petition  A  man  and  his 

^     t       •        r%'  1  •/•      n^r     /  ii       i        Wife  concuiTed 

of  Mrs.  Anna  Mana  Catherine  Rigg,  the  wife  of  Mr.  Charles  in  assigning  for 

Merit  Rigg,  both  being  defendants  in  the  suit,  referred  to  ch^r^rereJ^ 

Master  Kindersley,  to  inquire  whether  any,  and  if  any,  ji"™^Jj"^^"* 

lirhat  proper  settlement  had  been  made  by  Mr.  Rigg  on  had  been  be- 

Mrs.  Rigg;  and  if  not,  then  to  approve  of  a  proper  settle-  ^fe.  The  fond 

ment  to  be  made  for  her  benefit  out  of  her  one-fifth  share  S^^^'^ble 

of  5000Z.  Bank  Stock,  standing  in  trust  in  the  suit,  and  to  "1  ^«  iife^°»«^ 

'  ^  Ml      i_  i_     of  the  husband, 

which  she  was  entitled  under  the  trusts  of  a  will,  the  sub-  and  the  Court 

.  ^   1  .  directed  the 

ject  01  tne  suit  Master  to  ap- 

In  pursuance  of  this  order,  the  Master  found,  that  by  pJ^'^^^/^p;^ 
an   indenture,  dated  the  18th  of  November,  1844,  for  out  of  the  fond. 
a  pecuniary  consideration,  Mr.  Charles  Merit  Rigg  and  after  inquiriei 
Anna  Maria  Catherine  his  wife  assigned  (amongst  other  ^"  l^l  w^f^ 
things)  the  one  undivided  fifth  part  expectant  on  the  de-  ^^  ^^/' 
cease  of  one  Henry  Baskcomb  in  the  said  sum  of  6000t  two-third  parts 
Stock,  and  in  the  dividends  which  should  accrue  due  af-  the  proper  sum 
ter  the  decease  of  the  said  Henry  Baskcomb  on  the  ap-  ^J^^apm^v- 
portioned  part  thereof,  which  should  belonff  to  the  said  cd  of  a  settle- 

....  ...  roent     Upon 

Charles  Merit  Rigg  in  right  of  his  said  wife,  and  of  and  the  petition  of 
in  the  subsequent  dividends  thereof,  to  Mr.  Hackblock.  ^1,0  cross  peti- 

And  the  Master  found  that  the  sum  of  637Z.  Bank  Stock  *>"«  ^f  the  pur- 
chaser, present- 
was  a  proper  sum  to  be  settled  for  the  benefit  of  Mrs.  cd  upon  the 

Anna  Maria  Catherine  Rigg,  out  of  the  above  sum  of  oOOOi.  .  .//<.«"  t^t*^ 
Bank  Stock,  and  the  dividends  accrued  thereon.     And  *^<>^h>rdpa^ 

'  wiis  a  proper 

sum  to  be 
settled,  and  that  the  trusts  of  the  settlement  should  be,  to  pay  the  income  to  the  wife  for  life,  for 
her  separate  use,  without  anticipation,  and  after  her  decease,  upon  trust,  as  to  tiic  corpus,  for  the 
children  or  remoter  issue,  as  the  wife  should  appoint;  and,  in  default  of  any  appointment,  upon  trust 
hr  sons  at  twenty -one,  and  daughters  at  twenty-one  or  marriage,  if  more  than  one  equally;  in  de- 
£iult  of  children  who  should  attain  a  vested  interest,  then,  if  the  wife  should  survive  her  husband, 
upon  trust  for  her;  but  if  her  husband  should  survive  her,  then  in  trust  as  she  should  by  will  appoint, 
and  in  defoult,  in  trust  for  her  next  of  kin  as  if  she  had  died  unmarried.  But  held^  on  appeal,  that, 
in  the  absence  of  special  circumstances  in  &vour  of  the  next  of  kin  of  the  wife,  the  last  of  the  above 
UmitatiolU  should  be  in  &vour  of  the  husband. 

The  rule  of  the  Court  of  equity  which  entitles  a  married  woman  to  a  settlement  out  of  her  equit- 
able interest,  ii  not  limited  by  the  necessities  of  herself  and  children. 

VOL.  V.  E  D.  G.  S. 


V. 

Tagoabt. 
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1851.  as  to  the  terms  upon  which  the  same  sliould  be  settled,  the 
Cartkr  Master  stated,  that  it  had  been  submitted  to  him  on  the 
part  of  Mrs.  Rigg,  that  the  above  sum  of  637/.  Bank  Stock 
should  be  transferred  to  certain  trustees  therein  named,  to 
be  held  by  them  [♦]  upon  trust,  during  the  natural  life  of 
Mrs.  Rigg,  to  pay  the  dividends  and  annual  proceeds  there- 
of to  her  for  her  separate  use,  without  power  of  anticipa- 
tion; and  after  her  decease,  upon  trust  for  all  the  children, 
grandchildren,  or  other  remoter  issue  of  Mr.  and  Mrs.  Rigg, 
such  grandchildren  or  other  issue  falling  within  the  class 
which,  with  reference  to  the  rules  of  law  relative  to  per- 
petuities, would  be  capable  of  taking  under  such  trusts  as 
Mrs.  Rigg  should  appoint ;  and  in  default  of  such  appoint- 
ment, upon  trust  for  all  the  children  of  Mr.  and  Mrs.  Rigg, 
who,  being  sons,  should  live  to  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  should  live  to  attain  that 
age  or  be  married,  which  should  first  happen,  and  if  there 
should  be  more  than  one  such  child,  then  equally  to  be  di- 
vided amongst  them,  share  and  share  alike ;  and  in  case 
there  should  be  no  child  of  Mr.  and  Mrs.  Rigg,  who  should 
attain  a  vested  interest  in  the  above  trust  funds,  then  that 
the  trustees  should  stand  possessed  thereof,  upon  the  trusts, 
that  if  Mrs.  Rigg  should  survive  her  husband,  then  for 
Mrs.  Rigg,  her  executors,  administrators,  and  assigns; 
but  if  Mrs.  Rigg  should  happen  to  die  in  the  lifetime  of 
her  husband,  then  upon  trust  as  she,  notwithstanding  co- 
verture, should  by  deed  or  will  direct  or  appoint;  and  in 
default  of  such  direction  or  appointment,  upon  trust  for 
such  person  or  persons  as,  under  or  by  virtue  of  the  sta- 
tutes for  the  distribution  of  intestates'  effects,  would,  at  the 
time  of  the  decease  of  the  said  Anna  Maria  Catherine  Rigg, 
have  been  entitled  to  her  personal  estate  as  her  next  of 
kin,  in  case  she  had  died  intestate,  and  without  having 
been  married;  and  if  there  should  be  two  or  more  persons, 
then  in  the  same  manner  as  they  would  be  entitled  to  such 
personal  estate  under  such  statute  [*].     And  the  Master 


Taooart. 
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approved  such  proposal,  as  containing  proper  terms  for  a        ig5i. 
settlement  of  the  said  637L  Bank  Stock,  for  the  benefit  of     \  -     " 

Cartbr 

the  said  Anna  Hana  Catherine  Rigg.  _   «. 

Mr.  Hockblock  carried  into  the  Master  s  office  objec- 
tions to  the  draft  report,  and  insisted  before  him,  that  the 
Master  ought  not  to  have  approved  of  such  settlement,  but 
ought  to  have  approved  of  a  settlement  being  made,  either 
contiuning  no  provision  in  the  event  of  there  being  no  child 
of  the  marriage  of  Mr.  and  Mr&  Rigg,  who,  being  a  son, 
should  live  to  attain  the  age  of  twenty-one  years,  or,  being 
a  daughter,  should  live  to  attain  that  age  or  be  married, 
or  containing  a  provision,  that  in  that  event  the  trustees 
of  the  settlement  should  hold  the  Bank  Stock,  upon  trusty 
if  Mrs.  Rigg  should  survive  Mr.  Rigg,  then,  subject  to  the 
life  interest  of  Mrs.  Rigg  in  the  Bank  Stock,  upon  trust  for 
Mr.  Hockblock;  but  if  Mr&  Rigg  should  die  in  the  lifetime 
of  Mr.  Rigg,  then  in  trust  for  Mr.  Hockblock. 

The  Master,  however,  disallowed  the  objections. 

Under  these  circumstances,  Mrs.  Rigg,  by  her'next  friend, 
on  the  24th  of  July,  1851,  presented  a  petition  in  the  suit, 
stating  the  above  circumstances,  and  praying  for  the  con- 
firmation of  the  Master's  report,  and  for  a  reference  back 
to  the  Master  to  approve  of  a  proper  deed  of  settlement, 
according  to  the  proposal  so  approved  by  the  Master. 

On  the  31st  of  July,  1851,  Mr.  Hockblock,  who  was  also 
a  defendant  in  the  suit,  presented  a  cross  petition,  making 
objections  to  the  report,  similar  to  those  above  stated  to 
have  been  made  before  the  Master,  and  praying  for  a  re- 
ference back  to  the  Master  to  review  his  report ;  and  also 
praying  that  the  residue  of  Mrs.  Rigg's  share  of  the  Bank 
Stock,  after  deducting  therefrom  the  637/.  Stock  intended 
to  be  settled,  and  liSl.  58.  6d,  already  accrued  as  divi- 
dends on  Mrs.  Rigg's  share  of  the  Bank  Stock,  might  be 
directed  to  be  paid  to  him.  The  only  question  between 
the  parties  on  these  petitions  was,  whether  the  settlement 
of  the  portion  of  the  fund  in  Court,  to  which  Mrs.  Rigg 

E  2 
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became  entitled  for  a  vested  interest,  subject  to  previous 
interests  for  life,  prior  to  her  marriage  with  Mr.  Rigg,  and 
which  became  payable  during  coverture,  should  reserve  to 
Mrs.  Rigg  a  power  of  appointment  over  the  reversion  in 
the  trust  funds  in  default  of  children,  with  a  limitation, 
in  default  of  the  exercise  of  such  power  of  appointment,  to 
the  next  of  kin  to  Mrs.  Rigg ;  or  whether  the  settlement 
should  limit  the  reversion  in  default  of  children  to  the 
executors  or  administrators  of  Mrs.  Rigg;  or  whether  the 
settlement  should  be  entirely  silent  as  to  the  reversion  in 
default  of  children  and  of  any  appointment  by  Mrs.  Rigg, 
leaving  the  rights  in  such  event  to  the  disposition  of  the 
law.  It  appeared,  that  the  terms  of  the  settlement  were 
twice  discussed  at  length  before  the  Master;  that  no  de- 
cision of  the  Court  could  be  found  on  the  subject;  but 
that  on  inquiry  it  was  ascertained  to  be  the  general  prac- 
tice in  the  Master's  office  to  place  the  reversion  in  default 
of  children  at  the  wife^s  disposal,  with  a  limitation  to  her 
next  of  kin,  to  the  exclusion  of  the  husband,  in  case  of 
no  appointment  being  made  by  her. 

Mr.  Wigram  and  Mr.  ToUer  in  support  of  the  petition  of 
Mrs.  Rigg. — The  trusts  of  the  settlement,  as  they  are  speci- 
fied in  the  Master's  report,  are  in  the  correct  form.  The 
question  was  argued  twice,  at  great  length,  before  the  Mas- 
ter, and  he  took  great  pains  with  the  case.  Inquiry  was 
made  in  the  office  of  each  Master,  as  to  what  the  practice 
was  in  such  cases;  and  it  was  ascertained  to  be  the  uniform 
practice  in  the  offices,  to  adopt  a  form  similar  to  that  used 
in  the  present  case. 

JAr.Swanston  and  Mr.  Eddis  in  support  of  Mr.Hockblock's 
petition. — The  property,  the  subject  of  the  settlement,  was 
at  law  the  husband's ;  and  this  Court  has  no  equity  to  inter- 
fere, except  that  under  the  equity  of  the  contract  of  mar- 
riage the  wife  is  entitled  to  have  a  provision  made  for  her 
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out  of  the  property  which  accrues  to  the  husband  in  her         1851. 
right     This  is  the  principle  proceeded  on  in  Sturgia  v. 
Champneys  (a),  where  the  Lord  Chancellor  Cottenham  re- 
viewed several  of  the  decisions,  which  all  go  to  sustain  the 
right  of  the  wife  to  maintenance  only,  with  a  provision  for 
children,  if  any.     The  equity  is  for  the  wife,  and  it  is  that 
alone  which  lets  in  the  benefit  provided  for  the  children.   If 
the  wife  be  dead,  the  equity  of  the  children  fails;  this  ap- 
pears from  Murray  v.  Lord  Elibank  (6) ;  for  although  in  that 
case  the  wife  had  died  before  the  settlement  was  made,  yet 
the  decree  had  directed  a  settlement  on  her  and  her  chil- 
dren in  her  lifetime,  which  gave  the  children  their  title  as 
from  the  date  of  the  decree.     It  is  true,  that  no  decree  has 
been  found,  that  precisely  defines  the  terms  which  are  intro- 
duced into  such  a  settlement  as  the  present,  which  is  a  case 
sui  generis.     The  trusts  must,  therefore,  be  deduced  from 
principle   Now,  in  the  early  case  of  Packer  v.  Wyndham  (c), 
in  1 715,  the  Lord  Chancellor  Cotvper  said, "  the  interference 
of  the  Court  was  only  in  the  nature  of  a  caution,  till  the 
husband  should  make  some  provision  for  his  wife;  it  was 
the  husband's  money ;  but  the  Court  had  a  power  to  detain 
or  keep  it  from  him,  till  he  made  such  provision :  but  the 
wife  being  now  dead,  and  no  children  to  be  provided  for, 
the  reason  of  their  keeping  the  money  from  him  is  at  an 
end"     If  this  principle  be  applied  to  the  present  case,  it 
leads  to  the  conclusion,  that  the  settlement  should  give  the 
ultimate  limitation,  after  the  decease  of  Mrs.  Rigg.  in  case 
of  there  being  no  children,  to  Mr.  Hockblock,  as  the  pur- 
chaser of  her  husband's  interest. — They  also  cited  Jacobs 
v.  Amyott  (d),  and  Lloyd  v.  WiUiama  (e). 

Mr.  Wigram  in  reply. 


(a)  6  My.  &  Cr.  97,  104.  (d)  1  Madd.  379,  n. 

(b)  10  Ves.  84;  13  Ves.  1.  (c)  1  Madd.  450. 

(c)  Pre.  Chanc.  418. 
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1851.  Tlie  Vice-Chancellor,  after  stating  the  circumstances 

Carter      of  the  case,  proceeded  as  follows: — 
_   ^-  The  question  on  these  petitions  arises  as  to  the  ultimate 

trusts  to  be  introduced  into  the  settlement  after  the  death 

of  Mrs.  Rigg,  and  in  case  there  should  be  no  child  of  her 
present  marriage  who  should  attain  a  vested  interest  in 
the  fund ;  the  Master  proposes,  that,  in  that  event,  the  fund 
shall  be  held  upon  the  trusts  following:  [Here  his  Honor 
read  the  report  of  the  Master  as  stated  shortly  above  p. 
50,  [*]  to  [*]]. 

To  this  the  petitioner,  Mr.  Hockblock,  who  claims  un- 
der Mr.  Rigg  the  husband  as  a  purchaser  for  value,  ob- 
jects ;  and  he  insists  that  the  Master  ought  to  have  approved 
of  a  settlement  being  made,  either  containing  no  provision 
in  the  event  of  there  being  no  child  of  the  marriage  of 
Mr.  and  Mrs.  Rigg,  who,  being  a  son,  should  live  to  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  should 
live  to  attain  that  age  or  be  married;  or  containing  a 
provision,  that,  in  that  event,  the  trustees  of  the  settlement 
should  hold  the  Bank  Stock  upon  trust,  if  Mrs.  Rigg  should 
survive  Mr.  Rigg,  then,  subject  to  the  life-interest  of  Mrs. 
Rigg,  upon  trust  for  Mr.  Hockblock;  but  if  Mrs.  Rigg  should 
die  in  the  lifetime  of  Mr.  Rigg,  then  in  trust  for  Mr.  Hock- 
block. 

I  believe  that  the  practice  of  the  Court  in  these  cases 
has  been,  to  make  the  settlement  much  in  the  form  now 
proposed  by  the  Master;  it  is  certainly  not  suggested  that 
any  contrary  practice  has  prevailed ;  and  I  do  not  think 
that  the  objections  to  the  report  can  be  supported  on  prin- 
ciple. 

By  the  rule  of  the  Court  a  married  woman,  except  un- 
der special  circumstances,  is  entitled  to  a  settlement  for 
the  benefit  of  herself  and  the  issue  of  her  marriage,  out  of 
any  fund  under  the  control  of  the  Court,  which  belongs  to 
her.  This  right  is  not  limited  by  the  necessities  of  herself 
or  her  children;  it  exists,  although  she  or  her  children  may 


The  case  was  heard  upon  appeal  before  the  Lords  Justi- 
ces on  the  1 6th  of  January,  1852.  Their  Lordships  thought, 
that,  in  the  event  of  the  husband  surviving  the  wife,  it 
was  not  a  matter  of  course  that  the  settlement  should  pro- 
vide that  the  settled  fund  should  go  to  the  next  of  kin  of 
the  wife ;  and  that,  there  being  no  special  circumstances 
in  this  case  in  favour  of  the  next  of  kin,  there  ought  not, 
in  the  event  of  Mrs.  Rigg's  dying  leaving  a  husband,  to 
be  a  power  given  to  her  to  appoint  to  persons  not  being 
children.  And  their  Lordships  ordered  the  settlement  to 
be  varied,  by  a  direction,  that,  in  the  event  of  the  wife 
dying  in  the  lifetime  of  her  husband  and  of  a  failure  of 
issue,  the  settled  fund  should  be  held  in  trust  for  the 
purcliaser. 
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have  ample  means  independently  of  the  fund  out  of  which  1651. 
the  settlement  is  claimed.  The  wife's  right  therefore  does 
not  depend  merely  on  the  husband's  obligation  to  provide 
for  her  maintenance,  it  rests  on  the  settled  principle  of  the 
Court,  that  the  husband's  legal  right  is  inconsistent  with 
the  wife's  equitable  rights ;  and  if  this  be  kept  in  view, 
there  appears  to  be  no  reason  for  confining  the  wife's  in- 
terest under  the  settlement  to  a  life-interest  The  same 
principle  that  entitles  the  wife  to  a  settlement,  entitles 
her,  I  think,  subject  to  the  interests  of  the  children,  to  a 
settlement  giving  the  fund  to  her  as  her  own. 

I  see  that  the  Master  proposes  to  give  Mrs.  Rigg,  in  the 
event  of  her  dying  in  her  husband's  lifetime,  a  power  to 
appoint  the  fimd  by  deed  or  will  It  would  be  more  con- 
sistent with  the  scheme  of  the  settlement,  that  this  should 
be  confined  to  a  testamentary  appointment. 
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Nov,  2l*^        In  the  Matter  of  The  Tbustbe  Act,  1850;  Re  Tyler's 

Trust. 

Twotrusti^of   Isaac  TYLER,  by  Ws  wlll,  dated  the  4th  of  Septem- 

rc&l  cst&tcs  ^_ 

named  in  a  will,  her,  1843,  devised  certain  real  estates  to  Edward  Elms  and 
a  peuSrfbya^  John  Elms,  their  heirs  and  assigns,  upon  trust  for  a  tenant 
person  entitled    fo^  life  with  remainders  over:  and  the  testator  gave  spe- 

to  a  pecuniary  ^  ... 

legacy  charged  cific  sums  of  mouey  to  Certain  persons  in  his  will  named, 

to  appoint  two  including  a  sum  of  300t  to  his  cousin  Mary  Holborow, 

m'Shrpeidtiwn  which  sums  the  testator  charged  on  his  real  estates ;  and 

«f  ^»tee8  in  he  appointed  his  brother  George  Tyler,  and  the  said  Ed- 

their  place,  it  ^^  o        ^       ' 

was  suggested  Ward  Elms  and  John  Elms,  trustees  and  executors  of  his 

section^of  the  "will;  and  he  declared  that,  if  the  said  Edward  Elms  and 

au^horUed^'the  ^^^^  Elms,  or  either  of  them,  or  any  trustee  to  be  appoint- 

Court  to  ap-  ed  in  the  stead  or  place  t)f  either  of  them,  should  die,  or  be 

in  substitution  dcsirous  of  being  discharged  from,  or  refuse  or  decline  to 

^ov^oexitting  ^*>  ^^  bccomc  incapable  of  acting  as  the  trustee  of  his  will, 

^^*  °1?^'  before  the  trusts  should  be  fully  performed,  it  should  .be 

anQ  toat  tno 

heir  of  the  tes-    lawful  for  the  surviving  and  continuing  trustee,  his  heirs, 

tator  had  be-  .  j»»i.  •  iijj.  •      . 

come  the  exist-  exccutors,  administrators,  or  assigns,  by  deed  to  nominate, 
^J"^*~  substitute,  and  appoint  any  other  person  to  be  a  trustee  in 
distinction  was    his  place,  and  so  toties  quoties. 

too  narrow;  and  t    t  •     ir        ^     ^i  i    i 

the  Court,  upon  The  testator  died  m  May,  1851,  and  the  executors  named 
fitness^of  Ae*^*  in  the  testator's  will  renounced  probate,  and  Edward  Elms 
proposed  trus-     a^d  John  Elms  refused  to,  and  in  fact  did  not,  take  upon 

tees,  appoui  ted  ^  * 

them  in  substi-    themselves  the  trusts  of  the  wiU. 

trustees  who  This  was  the  petition  of  Mary  Holborow,  praying  that 

had  disclaimed,   jg^^  Holborow  and  George  Holborow  might  be  appointed 

the  trustees  of  the  testator's  will,  in  substitution  for  Ed- 
ward Elms  and  John  Elms;  and  that  the  trust  property 
might  be  vested  in  them  accordingly. 

The  petition  was  supported  by  affidavits  of  the  resjject- 
ability  and  fitness  of  the  new  trustees. 

Mr.  Kenyon  Parker  in  support  of  the  petition. 
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Mr.  E.  M.  Harrieon,  for  Messrs.  Elms,  said,  that  the  ^^l- 
trustees  appointed  by  the  will  had  not  disclaimed;  but  he,  /«  r^ 
appearing  for  them,  disclaimed  the  devise  and  trust  at  the  ^*^^^  ^^' 

Tyler's 
T»OTr. 

Mr.  C.  Hall,  for  all  persons  beneficiallj  interested  under 
the  trusts  of  the  will,  consented.  He  referred  to  the  32nd 
section  of  the  Trustee  Act;  which  provided,  that  it  should 
be  lawful  for  the  Court  of  Chancery  to  make  an  order  ap- 
pointing a  new  trustee  "  either  in  substitution  for  or  in 
addition  to  any  existing  trustee  or  trustees.''  He  submit- 
ted, that  it  was  a  question  for  the  Court  to  determine  whe- 
ther trustees  who  had  disclaimed  could  be  treated  as  exist- 
ing trustees.  On  their  disclaimer,  the  trust  estate  vested 
in  the  heir  of  the  testator;  and  he  submitted,  whether  the 
proper  form  was  not  to  substitute  the  new  trustees  for  the 
testator's  heir. 

Mr.  Elderton,  for  the  proposed  new  trustees,  consented 
to  accept  the  trust 

The  Yice-Chakgellob  said,  he  thought  the  suggested 
construction  of  the  Act  was  too  narrow;  and  he  ordered 
that  the  new  trustees  should  be  appointed  in  substitution 
for  the  trustees  who  disclaimed. 
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1851. 

^gJw^^  Thackwell  V.  Gardiner. 

AbondwM  X)Y  an  indenture,  dated  the  1st  of  October,  1829,  being 
taB,*1n  toisttaT  ^  Settlement  made  in  contemplation  of  a  marriage,  which 
to  income,  for  a  y^^  afterwards  solemnised  between  Mr.  Richard  Williams 

mamed  woman, 

for  her  life,  with  Gardiner  and  Miss.  Charlotte  Gardiner,  a  bond,  dated  the 

to  the  corpus,  Ist  of  March,  1827,  whereby  a  sum  of  1500t  had  been  se- 

w^l^'in"^  cured  to  be  paid  by  one  Harriet  Gardiner  to  Charlotte 

defeuit  of  issue,  Gardiner,  with  interest,  and  the  1500Z.  and  the  interest 

in  trust  for  such 
persons  as  the 
married  woman 
alone,  notwith- 
standing cover- 
ture, should  by 
deed  or  instru- 
ment in  writing, 
to  be  by  her 
sealed  and  deli- 
vered in  the 


thereby  secured,  were  assigned  by  Miss  Charlotte  Gardiner 
to  Thomas  Gwillim,  upon  trust  to  compel  the  payment  of 
the  1500?.  secured  by  the  bond,  and  to  invest  the  proceeds, 
and  to  stand  possessed  of  the  trust  funds,  in  trust  to  pay 
the  interest  and  dividends  to,  or  to  permit  the  same  to  be 
received  by,  Charlotte  Gardiner  during  her  life,  for  her  se- 

^tte^d  b^'two  P*^*®  ^^^»  ^^'  which  her  receipts  should  be  effectual  dis- 
credibie  wit-      charges,  and  which  were  not  to  be  subject  to  the  debts  of 

Mr.  Gardiner  her  husband ;  and  after  her  death,  the  trust 
funds  were  to  be  held  upon  certain  trusts  in  the  settlement 
expressed,  for  the  benefit  of  the  children  of  the  marriage ; 
and  if  no  child  should  become  entitled  thereto,  the  same 
trust  funds  were  to  be  held  in  trust  for  such  persons  or 
v-  1,       -^i.      person  as  Charlotte  Gardiner  alone,  notwithstanding  her 

bankers,  with  a    *  '  o 

letter  simed  by  coverture,  should  by  any  deed  or  deeds,  or  instrument  or 

her,  to  the  eflfect   .  .  .  .  .  ,  .  ,  - 

that,inconsi.      instruments  in  writing,  with  or  without  power  of  revoca- 

deration  of  the 
bankers*  pay- 
ing, or  having 
alrrady  paid, 
the  cheques  of 
the  husband,  or 
otherwise  ad- 
vancing him 
sums  of  money, 
she  thereby 
guaranteed  the 
rcpa^Tuent 

thereof;  and  that  she  deposited,  as  a.  colLitenil  security,  the  bond,  which  she  undertook  to  osbigu  to 
the  bankers,  on  requebt: — Hcld^  that  the  consideration  was  sufficient,  and  that  the  separate  life  in- 
terest of  the  wife  was  effectually  charged ;  but  that,  the  letter  not  hiiving  bv«en  executed  and  attested 
as  required  by  the  power,  the  Court  would  not,  under  the  circiunstanccs,  give  ctVcct  to  it  as  an  ap- 
pointment. 


nesses,  appoint 
The  husband 
being  indebted 
to  his  bankers 
on  the  balance 
of  an  account 
current,  the 
married  woman 
deposited  the 
bond  with  the 


tion,  to  be  by  her  sealed  and  delivered  in  the  presence  of 
and  to  be  attested  by  two  or  more  witnesses,  from  time  to 
time  direct  or  appoint,  give  or  bequeath ;  and  in  default  of 
such  direction  or  appointment,  gift  or  bequest,  and  so  far 
as  any  such  direction  or  appointment,  gift  or  bequest,  if 
incomplete,  should  not  extend,  in  trust  for  the  next  of  kin 
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of  the  said  Charlotte  Qardiner,  according  to  the  statutes        1861. 
for  the  distribution  of  intestates'  estates,  as  if  Charlotte    thackwell 
Qardiner  had  departed  this  life  unmarried  and  intestate.       ^    ^' 

Mr.  Gwillim  disclaimed  the  trusts  of  the  abore  settle- 
ment; and  on  the  19th  of  March,  1836,  one  James  Barrett 
was  duly  appointed  a  trustee  in  his  place.  Mr.  Barrett 
died  in  1 841 ;  and  in  1842  Mr.  John  Browne  was  appointed 
trustee  in  his  place,  and  the  bond  and  monies  thereby 
secured  were  assigned  to  him. 

Prior  to  the  appointment  of  Mr.  Browne  as  a  trustee, 
Mr.  and  Mrs.  Gardiner  alone,  and  without  the  authority  of 
Mr.  Barrett  the  then  trustee,  received  two  sums  of  money 
in  part  payment  of  the  1500Z.  secured  by  the  bond;  by 
which  means  the  principal  sum,  which,  subsequently  to 
the  26th  of  January,  1836,  remained  due  on  the  bond,  was 
754t  1«.  Id  only. 

Mr.  Gardiner,  in  1842,  opened  a  banking  account  with 
certain  bankers  at  Lidbury,  carrying  on  business  under 
the  firm  of  Webb,  Holbrook,  and  Spencer;  and  he  continued 
the  account,  which  was  overdrawn,  until  the  17th  of  April, 
1843,  when  a  balance  of  4582.  17&  9d.  was  due  from  him 
to  the  bankers. 

On  the  17th  of  April,  1843,  Mrs.  Gardiner  signed  a  let- 
ter of  guarantee,  which  was  given  to  the  bankers.  This 
letter  was  in  the  following  words: — 

"Hopton,  17th  of  April,  1843. 
"  Messrs.  Webb,  Holbrook,  and  Spencer. 

"  Gentlemen, — In  consideration  of  your  paying  or  hav- 
ing already  paid  the  cheques  of  my  husband,  Mr.  Richard 
Williams  Gardiner,  or  otherwise  advancing  him  sums  of 
money,  I  hereby  guarantee  the  repayment  thereof  upon 
demand,  to  the  extent  of  600Z.;  and  I  furthermore  deposit, 
as  a  collateral  security,  a  certain  bond,  bearing  date  1st  of 
March,  1827,  from  Harriet  Gardiner  to  me;  which  bond  I 
undertake  to  assign  to  you  at  my  expense,  whenever  called 
upon  to  do  so.     I  am,  Gentlemen,  your  obedient  servant, 

"  Charlotte  Gardiner." 
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1851.  The  banking  account  of  Mr.  Richard  Williams  Gardiner 

THACKWM.L    ^^  continued  with  the  bankers  from  the  1 7th  of  April, 
^'  1843,  until  the  Ist  of  January,  1846,  when  he  became 

bankrupt  The  sum  of  7152.  IBs.  BcL  was,  at  the  date  of 
the  bankruptcy,  due  upon  the  balance  of  Mr.  Gardiner's  ac- 
count with  the  bankers.  In  February,  1847,  the  bankers 
proved  under  Mr.  Qurdiner's  bankruptcy  for  the  sum  of 
7722.  10«.  8d,  being  the  above  balance,  with  interest  due 
to  them;  and  they  received  a  dividend  on  that  proof  Af- 
ter deducting  the  dividend,  and  the  proceeds  of  other 
securities,  the  sum  of  3212.  6s.  2(2.  remained  due  to  the 
bankers. 

Under  these  circumstances,  the  bankers,  constituting 
the  firm  of  Webb,  Holbrook,  &  Spencer,  filed  their  bill 
against  Mr.  and  Mrs.  Gttrdiner,  and  Mr.  John  Browne,  the 
trustee  of  the  settlement;  and  also  against  Mr.  Holbrook, 
who  had  retired  from  the  firm. 

The  plaintiffs  by  their  bill  stated  the  above  circum- 
stances, and  also  the  settlement  and  letter  of  guarantee. 
The  bill  also  stated,  that  the  plaintiffs  had  declined  to 
continue  the  account  of  Mr.  Gturdiner;  and  that  thereupon 
Mrs.  Gardiner  agreed  to  secure  the  floating  balance  to  be- 
come due  from  her  husband  to  the  plaintiffs,  by  assign- 
ing and  appointing  her  interest  in  the  above  bond,  and 
by  depositing  the  bond  in  their  hands;  and  that  she  ac- 
cordingly wrote  the  above  letter  to  the  plaintiffs,  and  de- 
posited the  bond  with  them ;  and  that  she  stated  to  the 
plaintiffs  that  she  was  entitled  to  the  bond  under  some 
settlement  for  her  separate  use,  and  had  an  absolute  power 
of  disposition  over  it  The  bill  prayed,  that  it  might  be 
declared  by  the  Court,  that,  by  virtue  of  the  letter  of  Mrs. 
Gkurdiner,  and  of  the  deposit  by  her  of  the  bond  of  the  1st 
of  March,  1827,  the  plaintiffs  had  a  good  equitable  lien  for 
the  amount  remaining  due  to  them  from  the  defendant 
Mr.  Gturdiner,  upon  the  balance  of  his  banking  account, 
upon  such  interests  of  Mrs.  Gardiner's  in  the  bond,  and 
the  monies  securwl  under  the  indenture  of  settlement  of 


V, 
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the  Ist  of  October,  1829,  to  which  she  was  entitled  for  her  1851. 
separate  use,  or  which  she  had  power  to  appoint  or  dispose  thackwbll 
of,  and  for  an  account  of  what  was  due  to  the  plaintiffs, 
and  for  a  sale  of  Mrs.  Gardiner's  interest  in  the  bond,  and 
for  payment  out  of  the  proceeds  of  what  should  be  due  to 
the  plaintiffs;  or  that  Mrs.  Gturdiner  might  be  decreed,  in 
performance  of  her  agreement,  to  execute  to  the  plaintiffs 
an  assignment  and  appointment  of  her  rights  and  interest, 
subject  to  redemption  on  payment  of  the  principal  monies 
and  interest  owing  to  them.  The  bill  further  prayed  for 
an  account,  and  for  a  direction  for  payment  by  Mrs.  Grar- 
diner  to  the  plaintifis  of  what  should  be  found  due  to  them 
upon  such  account,  the  plaintiffs  offering,  upon  such  pay- 
ment, to  make  such  assignment  of  the  interests  of  Mrs. 
Charlotte  Gardiner  as  the  Court  should  direct.  In  default 
of  pajrment,  the  bill  prayed  for  a  foreclosure  of  Mrs.  Ghur- 
diner's  interest,  and  also  for  a  receiver. 

Mrs.  Gardiner,  by  her  answer,  admitted  the  settlement, 
and  stated,  that  her  husband  had,  in  the  year  1842,  with- 
out the  authority  either  of  herself  or  of  Mr.  John  Browne 
the  trustee,  possessed  himself  of  the  bond  in  question,  and 
had  fraudulently  deposited  it  with  the  plaintiffs  by  way  of 
security  for  the  floating  balance  of  his  account  with  them. 
She  denied  that  she  had  ever  undertaken  to  secure  the 
balance  due  to  the  plaintiffs  from  her  husband;  she  said, 
that  the  bankers  had  repeatedly  requested  her  to  deposit 
the  bond  with  them,  and  to  give  them  a  charge  thereon,  but 
that  she  had  always  refused  so  to  do.  She  alleged,  that 
her  husband  had  suddenly  placed  a  written  paper  before 
her,  being  the  letter  of  the  13th  of  April,  1843,  and  urged 
her  to  sign  it,  alleging,  that  the  bank  had  become  very 
troublesome,  and  that,  if  she  did  not  sign  the  paper,  it 
would  go  badly  with  both  of  them;  and  that  she  forthwith 
signed  the  paper,  without  reading  it  or  having  any  advice 
on  it. 

The  plaintiffs  did  not  go  into  evidence. 
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1851.  On  behalf  of  Mrs.  Gardiner,  the  defendant  Holbrook,  the 

Thackwsll  retired  partner  of  the  plaintiffs,  deposed,  that  the  bankers 
^'  were  very  desirous  to  obtain  the  Q:uarantee  from  Mrs.  Gar- 

diner;  that  the  body  of  the  letter  of  the  17th  of  April, 
1843,  was  written  by  a  clerk  of  the  bankers;  that  it  had 
been  taken  from  the  banking-house  by  Mr.  Gttrdiner  un- 
signed; and  that  he  brought  it  back  to  the  bankers  signed 
by  Mrs.  Gardiner. 

The  circumstances  under  which  the  bond  was  deposited, 
or  under  which  Mrs.  Gardiner  signed  the  letter,  did  not 
further  appear  on  the  evidence. 

Several  points  arose  on  the  case;  but  the  principal  ques- 
tions were,  whether  the  letter  of  the  17th  of  April,  1843, 
was  sufficient  to  create  a  charge  on  the  life  interest  of  Mrs. 
Gardiner  under  the  settlement ;  and  whether  it  created  a 
charge  on  the  corpus  of  the  trust  fund  as  an  equitable  ap- 
pointment 

Mr.  Bacon  and  Mr.  Bird  for  the  plaintiffs. — ^The  letter  of 
the  1 7th  of  April,  1843,  was  a  charge  by  a  married  woman, 
having  a  separate  estate  for  life,  for  a  valuable  considera- 
tion, and  therefore  charged  it.  It  is  no  answer  to  this 
equity  that  the  defendant  is  a  married  woman.  The  lady 
had,  in  the  event  of  there  being  no  children  of  the  mar- 
riage, a  power  by  deed,  to  be  executed  with  certain  for- 
malities, to  appoint  the  reversion  of  the  settled  fund  sub- 
ject to  her  life  interest;  the  letter  is  an  agreement  by  her 
to  execute  such  an  appointment  in  favour  of  the  plaintiffs; 
and  this  agreement  being  for  a  valuable  consideration,  this 
Court  will,  at  the  instance  of  the  plaintiffs,  enforce  the 
specific  performance  of  this  agreement  by  an  appointment 
with  due  formalities. 

Mr.  RtisseU  and  Mr.  Torriano,  for  Mrs.  Gardiner,  object- 
ed, that  the  mere  production  of  the  bond  by  the  plaintiffs 
as  being  in  their  possession,  and  of  the  letter,  having  at- 
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tached  thereto  the  signature  of  the  married  woman,  as  a  1851. 
security  for  the  husband  s  debt,  was  not,  as  against  her,  thackwul 
sufficient.  To  sustain  the  plaintiffs'  equity,  it  was  incum- 
bent upon  them  to  shew  the  circumstances  under  which 
they  obtained  possession  of  the  bond,  and  under  which  the 
letter  was  signed  by  the  married  woman,  and  how  it  came 
into  the  possession  of  the  plaintiffs.  Mrs.  Gardiner,  by  her 
answer,  raised  a  case  of  fraud  and  undue  influence  on  her 
by  her  husband.  It  was  for  the  plaintiffs  to  have  negatived 
this  case,  and  to  have  shewn  that  it  was  the  deliberate 
act  of  Mrs.  Gardiner  to  give  the  security  to  them,  and  that 
it  was  not  an  act  controlled  by  the  husband. 

The  letter,  as  a  guarantee,  required  for  its  validity  the 
expression  of  a  sufficient  consideration.  The  words  "  or 
otherwise  advancing,'^  state  an  alternative  consideration, 
which  is  not  sufficient.  Whatever  may  be  the  effect  of  the 
letter  to  charge  Mrs.  Gardiner's  life  interest,  she  had  no 
power  to  charge  the  corpus  of  the  trust  fund,  except  by 
the  mode  and  with  the  formalities  required  by  the  settle- 
ment; and  those  being  wanting,  the  fund  remains  subject 
to  the  trusts  of  the  settlement  If  it  be  said  that  the  let- 
ter operated  as  an  equitable  appointment  of  the  fund,  the 
answer  is,  that  this  cannot  be  unless  the  formalities  re- 
quired by  the  settlement  on  an  appointment  have  been 
complied  with.  They  cited  Wain  v.  Waiters  (a),  Raikes  v. 
Todd(b). 

Mr.  WtUcock  and  Mr.  HaJdane  appeared  for  Mr.  Gtu- 
diner. 

Mr.  Loftus  Wigram  and  Mr.  Archibald  Smith  were  for 
Mr.  Browne  the  trustee. 

Mr.  Bacon,  in  reply. — The  signature  of  Mrs.  Gardiner 

(a)  5  East,  10.  {b)  8  Ad.  &  R  846. 
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1851.  being  proved,  the  deposit  of  the  bond  to  which  the  letter 
Thackwul  refers  is  also  proved.  The  consideration  is  sufficiently 
Gardinxr.  ^^^  ^^*  ^  *^®  words  of  the  letter  "  or  otherwise  advanc- 
ing;" whilst  the  advances  subsequently  made  to  Mr.  Gar- 
diner shew  a  good  consideration  in  fact.  Although  the 
letter  was  in  form  a  guarantee,  it  was  in  substance  a  col- 
lateral security,  which  did  not  require  any  consideration 
to  be  stated. 

Where  there  is  an  agreement  to  appoint  entered  into  for 
valuable  consideration,  this  Court  will  enforce  the  specific 
performance,  and  oblige  the  donee  of  the  power  to  execute 
an  effectual  appointment  with  the  required  formalities. 

The  Viob-Chanoblloe  : — 

The  plaintiffs'  title  in  this  case  is  founded  upon  the  let- 
ter of  the  17th  of  April,  1843,  signed  by  the  defendant 
Mrs.  Gardiner,  and  addressed  to  Messrs.  Webb,  Holbrook, 
and  Spencer.     [His  Honor  read  it] 

It  was  contended  by  the  defendants  that  this  letter 
states  no  consideration  moving  to  Mrs.  Gardiner;  and  that, 
for  that  reason,  it  cannot  be  put  in  force  as  against  her ;  and 
the  cases  of  Wain  v.  WarUers  (a)  and  Raikes  v.  Todd  (b) 
were  referred  to.  It  is  to  be  observed,  that  the  instrument 
in  question  is  not  a  mere  letter  of  guarantee;  it  purports 
to  deposit  with  the  bankers,  as  a  collateral  security,  the 
bond  which  is  the  subject  of  this  suit;  and  it  cannot  be 
doubted  that  a  conveyance  or  pledge  made  by  one  man  as 
a  security  for  the  debt  of  another,  is  supported  by  suffi- 
cient consideration.  The  plaintiffs  sue  on  Mrs.  Gardiner's 
letter  as  an  equitable  assignment  or  appointment,  and, 
viewed  in  this  light,  the  decisions  on  the  4th  section  of  the 
Statute  of  Frauds  do  not  appear  to  me  to  have  any  bear- 
ing on  the  present  case, 

(a)  5  East,  10.  (b)  8  Ad.  &  E.  84G. 


Oaruhbb. 
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The  next  question  is  as  to  the  effect  of  the  instrument:  1861. 
Mrs.  Gardiner,  under  the  settlement  of  October,  1829,  is  '[uackwmia 
entitled  to  the  income  of  the  money  secured  by  the  bond 
for  her  separate  use  for  her  life,  without  any  restraint  on 
anticipation.  To  the  extent  of  this  interest,  she  is  to  be 
r^arded  as  a  feme  sole :  so  that  her  life  interest  is  bound 
by  the  security  given  to  the  bankers. 

Subject  to  this  life  interest,  and  in  default  of  issue  of  the 
marriage  (and  it  appears  there  is  none),  the  trust  monies 
were  to  be  held  in  trust  for  such  persons  or  person,  and  in 
such  manner,  as  Mrs.  Gardiner  alone,  notwithstanding  her 
oorerturey  should  by  any  deed  or  instrument  in  writing, 
to  be  sealed  and  delivered  by  her,  and  attested  in  the  man- 
ner and  with  the  formalities  set  out  in  the  power,  direct 
or  appoint  (a). 

It  is  contended  by  the  plaintiffs,  that  Mrs.  Gardiner's 
letter  operated  as  an  execution  of  this  power  in  favour  of 
the  bankers,  who,  it  is  said,  as  creditors  or  purchasers 
for  value,  are  entitled,  in  this  Court,  to  have  an  execution 
of  the  power,  though  defective  for  want  of  the  formalities, 
established  in  their  favour.  There  is  no  doubt  that  this 
Court  will  aid  the  defective  execution  of  a  power  in  favour 
of  a  creditor  or  a  purchaser;  and  that  it  will  do  so,  though 
the  donee  of  the  power  be  a  married  woman.  But  the 
Court,  in  such  cases,  must  be  satisfied  that  the  formalities, 
which  have  not  been  observed,  are  no  more  than  matters 
of  form;  and  that  the  donee  of  the  power  has  not,  by  their 
non-observance,  been  deprived  of  any  of  the  protection, 
whidi  a  due  exercise  of  the  power  would  have  afforded  her ; 
and  the  Court  looks  with  especial  jealousy  on  a  transaction, 
in  which  the  wife  may  have  acted  under  the  influence  of 
her  husband.  The  case  o{  Hopkins  v.  MyaU  (p),  illustrates 
the  principles  of  the  Court  in  this  respect 

In  the  present  case,  the  plaintiffs  have  proved  nothing 

(a)  Set  out  in  fall,  aiit«,  pp.  58,  59.  (6)  2  R.  &  M.  86. 

VOL.  V.  y  D.  O.  S. 


V. 

Gardinkr. 


66  CASES   IN   CHANOBRY. 

1851.  beyond  Mrs.  Gardiner's  signature  to  the  letter.  Mrs.  Gar- 
Thackwrll  diner,  by  her  answer,  states  that  her  husband  placed  the 
letter  hastily  and  suddenly  before  her,  saying,  that  it  had 
been  written  by  Mr.  Spencer,  one  of  the  banking  firm,  and 
urged  her  to  sign  it  immediately,  saying,  that  he  was  in  a 
great  hurry,  and  that  the  bank  had  become  very  trouble- 
some; and  that,  in  consequence  of  his  urgent  request,  she 
signed  it.  In  support  of  this  case,  she  has  examined  Mr. 
Holbrook,  who  proves,  in  substance,  that  he  and  his  part- 
ners were  desirous  of  having  Mrs.  Gardiner's  guarantee; 
and  that  the  body  of  the  letter  was  written  by  a  clerk  of 
the  bank,  as  he  believes,  in  his  presence;  it  was  then  de- 
livered to  Mr.  Gardiner  to  get  signed  by  Mrs.  Gardiner, 
and  when  so  signed  was  returned  to  the  bank  by  him; 
that  all  the  communications  on  the  subject  of  the  trans- 
action took  place  with  Mr.  Gardiner,  and  that  he  never 
saw  Mrs.  Gardiner  on  the  business  at  all 

It  thus  appears,  that  Mrs.  Gardiner's  signature  was  ob- 
tained by  her  husband  for  his  own  purposes,  without  that 
protection  against  his  influence  which  the  power  contem- 
plated, in  requiring  any  appointment  by  her  to  be  made 
in  the  presence  of  and  attested  by  two  witnesses.  And  I 
am  of  opinion  that  the  Court  cannot  regard  the  power  as 
duly  exercised,  and  cannot  bind  Mrs.  Gardiner  as  if  she  had 
signed  in  the  presence  of  witnesses. 

The  consequence  is,  that  there  must  be  a  declaration  that 
the  life  interest  of  Mrs.  Gardiner,  under  the  settlement  of 
the  Ist  of  October,  1829,  and  in  the  bond  of  the  1st  of 
March,  1 827,  was  well  charged  by  the  letter  of  the  17th  of 
April,  184?3,  in  favour  of  the  banking  firm  of  Messrs.  Webb, 
Holbrook,  &  Spencer;  and  that  such  charge  included  any 
interest  or  arrears  of  interest  then  due  upon  the  bond. 
The  decree  must  then  refer  it  to  the  Master  to  inquire  and 
state  to  the  Court  whether  any  and  what  balance  was,  on 
the  31st  of  December,  1 845,  due  from  Gardiner  to  the  firm 
of  Webb,  Holbrook,  &  Spencer,  in  respect  of  their  having 
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paid  these  cheques,  or  otherwise  advanced  him  sums  of 
money;  and  whether  such  balance,  or  any  and  what  part 
thereof,  still  remains  due. 
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Thackwbjx 
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The  cause  was  mentioned  in  Court  to-day,  and  the      Dee.  9th, 
minutes  of  the  decree  were  settled. 


In  the  Matter  of  the  Will  of  Caroline  Mary  Hadley, 
deceased;  and  of  The  Trustee  Act,  1850. 


Nov,  2lst. 


Ex  parte  Hadley. 
Caroline  MARY  hadley  by  win,  dated  the  26th  A  testatrix  gave 

fGal  fuid  DGr~ 

of  December,  1831,  devised  certain  real  estates,  and  be-  aomu  property 
queathed  certain  leasehold  and  personal  property  to  Fre-  ^pro^^'t^^? 
derick  Blaksley  and  Thomas  Cowper  Brown,  upon  certain  if  the  truateo« 
trusts  in  the  will  expressed;  and  the  said  testatrix  by  her  pointed  or  to  be 
-will  provided  and  declared  that  it  was  her  will,  that,  if  the  HIm  die 


or 


trustees  thereby  appointed  or  to  be  appointed  as  there-  ft^gjjoui^i^^^ 
inafler  was  mentioned,  or  any  of  them,  their  or  any  of  their  la^^  for  the 
heirs,  executors,  administrators,  or  assigns,  should  die  or  or  continuing 
desire  to  be  discharged  from  or  refuse  or  decline  or  be-  tTeJ^thouid  be 
come  incapable  to  act  in  the  trusts,  powers,  and  autho-  "®  *Qrviving  or 

*  ^  *,  continuing 

rities  thereby  in  and  to  them  respectively  reposed  and  trustee  then  for 

/•  •ii/»j.i  'ji.  1  ^^^  trustee  so 

given  as  aforesaid,  before  the  said  trusts,  powers,  and  au-  declining  to  act, 
thorities  should  be  fully  executed,  then,  and  as  often  as  ^^/f®^  ^  '"^- 

•^  '  '  stitute  or  ap- 

point anj  other 
person  or  persons  to  be  a  trustee  or  trustees  in  the  place  of  the  trustee  or  trustees  so  dying  or  declin- 
ing to  act.  One  of  the  two  trustees  died  in  the  lifetime  of  the  testatrix,  the  other  survived  her,  and 
hj  deed  disclaimed  the  trusts,  except  the  power  of  nominating  other  persons  to  be  trustees;  and,  by 
the  same  deed,  he  appointed  two  persons  to  be  trustees  in  the  place  of  the  trustee  who  had  died 
before  the  testatrix,  and  of  himself: — Heldj  that  the  power  had  been  properly  executed. 

Ifeld^  also,  that  this  Court  has  no  power  under  the  Trustee  Act,  1850,  to  appoint  trustees,  where 
there  are  trustees  de  facto  acting  as  sach. 

F  2 
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1851.  the  same  should  happen,  it  should  and  might  be  lawful 
In  re  ^  ^^^  ^^^  *^^  ^^®^  surviving  or  continuing  trustee  or 
Haolbv.  trustees,  or,  if  there  should  be  no  such  continuing  or  sur- 
viving trustee,  then  to  and  for  the  trustee  so  desiring  to 
be  discharged,  or  refusing  or  declining  or  becoming  in- 
capable to  act  as  aforesaid,  or  the  executors  or  adminis- 
trators of  the  last  surviving  or  continuing  trustee,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  to  be 
by  them,  him,  or  her  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  from  time 
to  time  to  nominate,  substitute,  or  appoint  any  other  per- 
son or  persons  to  be  a  trustee  or  trustees  in  the  stead  or 
place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be 
discharged,  or  refusing  or  declining  or  becoming  incapable 
to  act  as  aforesaid;  and  as  often  as  any  new  trustee  should 
be  nominated  and  appointed  as  aforesaid,  all  the  trust  es- 
tates, monies,  and  premises,  the  trustee  or  trustees  where- 
of should  so  die  or  desire  to  be  discharged,  or  refuse  or 
decline  or  become  incapable  to  act  as  aforesaid,  or  such 
of  the  said  trust  monies  and  premises  as  should  then  be 
subject  to  the  trusts  aforesaid,  should  be  thereupon,  with 
all  convenient  speed,  conveyed,  assigned,  and  transferred  in 
such  manner  and  so  as  that  the  same  should  and  might  be 
legally  and  effectually  vested  in  the  person  or  persons  so  to 
be  appointed  as  aforesaid,  either  solely  or  jointly  with  the 
surviving  or  continuing  trustee  or  trustees^  as  occasion 
should  require,  to  the  uses  and  upon  and  for  the  trusts, 
intents,  and  purposes  thereinbefore  declared  and  contain- 
ed of  and  concerning  the  said  trust  estates,  monies,  and 
premises,  or  such  of  the  said  uses,  trusts,  intents,  and  pur- 
poses as  should  be  then  subsisting,  undetermined,  and  ca- 
pable of  taking  effect;  for  which  purpose  it  should  be  law- 
ful for  the  person  or  persons  for  the  time  being  exercising 
that  power,  by  any  deed  or  deeds,  instrument  or  instru- 
ments, so  sealed,  delivered,  and  attested  as  aforesaid,  to 
revoke,  determine,  and  make  void  all  or  any  of  the  uses, 
trusts,  intents,  and  purposes,  powers,  provisoes,  agreements, 
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and  declarations  therein  declared  and  contained  concern-  1861. 
ing  the  said  trusts,  estates,  monies,  and  premises,  or  any 
of  them;  and  by  the  same  or  any  other  deed  or  deeds,  in- 
strument or  instruments,  sealed,  delivered,  and  attested  in 
like  manner,  to  limit  or  appoint  any  other  uses  or  estates 
which  might  be  thought  necessary;  and  she  declared  that 
eyery  person  so  to  be  appointed  as  aforesaid  should  have 
all  the  powers  and  authorities  of  the  trustee  in  whose  room 
he  should  be  substituted. 

Mr.  Brown  died  in  the  lifetime  of  the  testatrix;  and  she 
died  on  the  17th  of  Noyember,  1849. 

Mr.  Blaksley,  the  sole  surviving  trustee,  duly  renounced 
probate  of  the  will;  and  by  an  indenture  dated  the  17th  of 
December,  1849,  he  disclaimed  the  devises  and  bequests 
of  the  will  to  him,  and  all  trusts  and  powers  in  the  will, 
**  save  and  except  the  power  by  the  said  will  given  to  him 
the  said  Frederick  Blaksley  (he  being  the  sole  person  now 
living  named  in  the  said  will  as  a  trustee,  and  declining 
to  act),  for  the  purpose  of  nominating  and  appointing 
other  persons  to  be  trustees  in  the  stead  of  the  said  Tho- 
mas Cowper  Brown,  deceased,  and  him  the  said  Frederick 
Blaksley;"  and  by  the  same  indenture,  in  exercise  of  the 
power  to  him  given  by  the  will,  Mr.  Blaksley  appointed 
William  Henry  Brown  and  John  Whitmore  to  be  trustees 
in  the  stead  of  Thomas  Cowper  Brown,  deceased,  and  him- 
self; and  be  also  appointed  the  trust  estates  to  them. 
Messrs.  William  Henry  Brown  and  John  Whitmore  accept- 
ed the  trusts  and  acted  as  trustees. 

This  was  the  petition  of  Mr.  Nathaniel  Itay  ton  Hadley  and 
others,  who  were  beneficially  entitled  under  the  trusts  of  the 
will  of  the  testatrix;  by  which  the  above  will,  and  the  deed 
of  disclaimer  and  appointment  of  Messrs.  W.  H.  Brown  and 
J.  Whitmore  as  trustees,  were  set  out,  and  the  above  circum- 
stances were  stated;  and  it  was  also  stated,  that  the  peti- 
tioners were  advised,  that  inasmuch  as  Mr.  Thomas  Cowper 
Brown  had  died  in  the  lifetime  of  the  testatrix,  the  appoint- 
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1851.        ment  of  new  trustees  was  altogether  invalid.     The  peti- 
/^  „        tioners  alleged,  that  Mr.  William  Henry  Brown  and  Mr. 
Hadlbt.      John  Whitmore  were  fit  and  proper  persons  to  be  appoint- 
ed trustees,  and  prayed  that  they  might  be  appointed  trus- 
tees of  the  will  in  the  place  of  Mr.  Frederick  Blaksley  and 
Mr.  Thomas  Cowper  Brown  deceased. 

Mr.  Dickinson  in  support  of  the  petition  said,  the  peti- 
tioners were  desirous  that  the  trustees  acting  under  the 
will  should  be  properly  constituted  trustees ;  they  there- 
fore presented  this  petition,  seeking  to  have  Messrs.  W.  J. 
Brown  and  J.  Whitmore,  who  had  been  appointed  by  the 
deed  of  the  15th  of  December,  1849,  appointed  by  the  Court 
under  the  Trustee  Act 

The  Viob-Chancellob  thought  he  had  no  authority  to 
appoint  trustees  under  the  Act,  when  there  were  trustees 
de  facto  acting  as  such. 

Mr.  E.  F.  Smith  for  Messrs.  W.  H.  Brown  and  J.  Whit- 
more said,  that  they  did  not  admit  that  they  had  not  been 
effectually  appointed  by  the  deed ;  but  they  submitted  to 
the  jurisdiction  of  the  Court. 

Mr.  Dickinson, — The  appointment  of  Messrs.  W.  H. 
Brown  and  J.  Whitmore  to  be  trustees  by  Mr.  Blaksley 
the  trustee,  who  alone  survived  the  testatrix,  appeared  to 
be  objectionable  on  three  grounds:  First,  because  Mr.  T. 
C.  Brown,  who  died  in  the  testatrix's  lifetime,  was  not  a  trus- 
tee under  the  will,  and  Mr.  Blaksley  could  not  therefore 
be  a  surviving  or  continuing  trustee:  Winter  v.  Rudge  (a). 
Secondly,  Mr.  Blaksley,  never  having  accepted  the  trusts, 
and  having  disclaimed,  never  was  a  trustee;  and  on  that 
ground  he  could  not  be  a  "  surviving  or  continuing  "  trus- 
tee, and  had  no  power  to  make  the  appointment     And 

(a)  15  Sim.  596. 


Hadlst. 
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thirdlj,  as  there  was  only  one  trustee  effectually  appointed  1351. 
by  the  will,  it  was  a  question  whether  it  was  within  the  /n  re 
power  for  Mr.  Blaksley  to  appoint  two  trusteea 

Mr.  jK  R  Smith  for  Messrs.  W.  H.  Brown  and  J.  Whit- 
mora — ^The  first  objection  cannot  be  sustained:  the  only 
diflBculty  is  the  case  of  Winter  v.  Rudge;  but  in  that  case 
the  Vice-Chancellor  decided,  that  the  power  was  not  pro- 
perly executed,  because  he  thought  the  power  provided  for 
vacancies  to  happen  only  after  the  death  of  the  testator, 
and  not  for  a  vacancy  happening  in  his  lifetime.     But 
here  the  power  is  expressly  given  to  the  survivor.     Now, 
for  the  purposes  of  a  bequest,  the  strict  sense  of  the  word 
"survivors,"  gives  way  to  the  context,  and  means  "  others : " 
Willing  v.  Baine  (a),  Hwmberston  v.  Hwmberaton  (b),  Hwrn- 
phreys  Y.Howes  (c),  WiUetts  v.  WHietts  (d),  Walker  Y,Main(e)y 
He  also  read  the  judgment  of  the  Master  of  the  Rolls  in 
The  Earl  of  Lonsdale  y.  Beckett  (/).     There  was  no  reason 
why  the  same  principle  of  construction  should  not  be  ap- 
plied to  a  clause  giving  a  power.     Again,  although  Mr. 
Blaksley  might  not  be  a  surviving  trustee,  he  was  a  trus- 
tee appointed  by  the  will,  and  he  refused  to  act;  and  it 
would  be  too  narrow  a  construction  of  the  power  to  say  it 
did  not  apply  to  him.    And  as  to  the  last  objection,  it  was 
clear,  upon  the  reasonable  construction  of  the  words  of  the 
power,  that  the  testatrix   intended  that  the  number  of 
the  trustees  should  be  kept  up  to  two;  and  the  Court 
would  support  an  act  so  clearly  within  the  intention  of  the 
testatrix. 

Mr.  Dickinson^  in  reply. — Tlie  expression  cited  in  the 
judgment  of  the  Master  of  the  Rolls  in  Lonsdale  v.  Beckett 
was  extra-judicial.     The  question  is,  whether,  when  a  tes- 

(a)  3  P.  Wms.  113.  (c/)  7  Hare,  38. 

(f>)  2  Vera.  737.  (e)  1  J.  &  W.  1,  6. 

(c)  1  Rubs.  &  My.  639.  (/)  19  L.  J.,  Chanc,  342. 
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1861.  tator  directs  an  act  to  be  done  on  the  death  of  a  person 
i^  ^  holding  a  specified  office,  that  act  can  be  done  where  no 
person  ever  held  that  office.  To  hold  that  the  power  ex- 
isted in  the  circumstances  which  have  happened,  would 
be  to  give  a  power  to  a  surviving  trustee  to  make  a  codicil 
to  the  will  of  the  testatrix. 

The  Vice-Chanoellob  said,  he  had  no  doubt  that  the 
power  had  been  properiy  exercised,  and  he  could  make  no 
order  on^the  petition.  After  reading  the  words  of  the 
power,  his  Honor  said,  what  did  the  testatrix  mean  by  the 
words  "  trustees  hereby  appointed?"  It  was  a  reference  to 
the  persons  before  named  in  the  will  as  trustees.  If  she 
had  given  the  power  to  these  trustees  by  name,  there  could 
have  been  no  doubt  in  the  case;  and  he  saw  no  difference 

between  naming  them  and  referring  to  them  thus  express- 

• 

ly.  No  doubt,  if  an  interest  were  given  to  A.  B.  and  C.  D., 
and  if  either  of  them  die,  in  a  given  event  then  over,  that 
bequest  would  apply  to  one  dying  before  the  testatrix. 
This  is  a  contingency  not  the  less  to  be  regarded  because 
it  has  happened  in  the  testatrix's  lifetime.  The  cases  re- 
ferred to  establish  that  principle.  He  did  not  know  whether 
this  conclusion  militated  against  the  decision  in  Winter  v. 
Budge;  but  it  was  a  convenient  construction  to  hold  that 
Blaksley  was  the  "  surviving  or  continuing  "  trustee  with- 
in the  meaning  of  the  power;  and  he  had  no  doubt  that 
he  properly  exercised  the  power  by  appointing  two  trus- 
tees. The  word  trustee  in  this  will  has  a  double  mean- 
ing; namely,  as  a  description  of  the  persons  appointed,  as 
well  as  of  the  persons  to  be  appointed  trustees. 

His  Honor  also  referred  to  Sharp  v.  Sharp  (a),  and  said, 
he  thought  that  was  a  case  of  a  much  narrower  power 
than  the  power  given  in  the  will  now  before  the  Court. 

The  petition  was  dismissed.  No  order  was  made  as  to 
costs. 

(a)  2  B.  &  Aid.  405. 
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1861. 

Thibtlkiu  waits  v.  Gabnieb.  yav.SSOik. 

A.  SPECIAL  case  had  been  filed  under  Sir  George  Tur-  After  a  tpMdai 

net's  Act,  the  13  &  14  Vict  c.  35,  and  had  been  set  down  ^^  the"* 

for  hearing.    Before  the  case  had  come  on  for  hearing,  an  ^^oim  for 

infant  tenant  in  tail  of  the  property  in  question  in  the  ^?"^^_^^^ 

Claunwas  bom.  Tnmer't  Aet, 

(IS  ft  14  Vict 
c.  85),  an  in- 

Mr.  Freding  stated  the  above  circumstances,  and  refer-  ^*  *•"»?*  ^ 

^  ,  'tail  waf  born. 

red  to  the  13th  section  of  the  Act,  which  directed,  that  The  Court,  <m 

«  mm  •    ^     ^  1         .•  being  mformod 

where  a  married  woman,  or  an  infant  or  lunatic,  was  a  ofthefiu;t— 
party  to  a  special  case,  the  leave  of  the  Court  was  necessary  ^jJ^^JJ^ 
before  it  could  be  set  down.    He  also  referred  to  the  S4th  ^  ^  ^^ 

ocucr  for  lettinff 

section  of  the  Act^  by  which  it  was  provided,  that,  until  down  the  caM 
general  rules  and  orders  should  be  made,  the  practice  should  diarged,tiiattlM 
be  governed  by  the  rules,  orders,  and  practice  of  the  Court  ^J^n^bT^ 
He  asked  leave  to  amend  the  special  case,  by  bringing  the  bnn^fftiie  in- 
infant  tenant  in  tail  before  the  Court;  and  that  the  amend-  Coort,  and  that 
ed  case  might  be  ordered  to  take  the  place  of  the  original  norT^dd  Im 
case  in  the  paper.  Altered  fiwr  all 

^   ^  the  partiet  to 

the  amended 

The  Vice-Chancbllor  said,  he  thought  the  proper  course  SiS,*  upon  pro^ 
to  be  adopted  was,  that  the  order  to  set  down  the  original  5^i^^^^ 
case  should  be  discharged;  that  the  case  should  be  amend-  Court ihoaid  be 
ed  by  adding  the  infant  tenant  in  tail  as  a  party,  on  which  the  i3th  eecdon 
the  usual  appearance  for  the  infant  and  fresh  appearances  "^/t^ 
for  all  the  present  parties  should  be  entered;  and  that  »e amended 
then  the  leave  of  the  Court  should  be  obtained  to  set     S8mbU,ibBt 
down  the  case  for  hearing;  and  that  being  done,  his  Honor  ame^!^wo^d 
would  have  no  difficulty,  on  an  application  made,  to  re-  ^  ente^**^" 
store  the  amended  case  to  the  place  of  the  original  case  on  the  pUice  of  the 

^,  original  case  in 

tne  paper.  the  paper. 
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Nov.VJthS  Bligh  V.  Tbbdgbtt. 

In  I849,abin  vJn  the  3rd  of  November,  1851,  an  order  was  obtained, 
pOTtingto^  on  the  application  of  three  of  the  defendants,  by  which 
a^i^ed  wo-     *^^  plaintiff's  bill  was  dismissed  against  them  for  want  of 

man  BuiMin        prOSCCUtion,  with  COStS. 

separate  estate  This  was  a  motion  on  behalf  of  James  Frederick  Baker, 
^eHTher  the  next  friend  of  the  plaintiff,  by  which  it  was  asked 
next  friend,  but  ^j^j^^  ^j^^  ^jjn  fii^j  i^  jj^g  cause  might  be  dismissed,  with 

who,  it  aner-  ^  " 

wards  appeared,  costs,  to  be  paid  by  Mr.  Edward  Tapley,  the  solicitor  filing 
days  before  the  the  same;  and  that  all  proceedings  under  the  above  order 
A  y«tf  iS^*     might  be  stayed,  or  that  the  same  (if  necessary)  might  be 

wards,  a  new       discharged, 
next  friend  was, 

without  his  It  appeared,  that  the  bill  had  been  filed  in  May,  1849,  and 

stitotedSS©  purported  to  be  exhibited  by  a  married  woman,  suing  by  a 

p^SfTs  BoU-  ^®^*  friend,  in  respect  of  her  separate  estate;  and  that  the 

citor  afterwards  next  friend  had  died  two  days  before  the  bill  was  filed ;  and 

became  insol* 

Yent  and  left  that  Mr.  Tapley,  the  solicitor  acting  for  the  married  woman 
A*no^^mo-  ^  *^®  conduct  of  the  suit,  had  in  August,  1850,  without 
S*"  ki^Sr"  ^  sanction  or  knowledge,  substituted  the  name  of  Mr. 
bill  for  want  of  Baker  in  the  place  of  the  deceased  next  friend  on  the  re- 
with  costs,  was  cord.  It  also  appeared,  that  the  notice  of  the  motion  of 
i^of  Uif  L  *^®  3rd  of  November,  by  which  the  plaintiff's  bill  was  dis- 
solvent, the  so-  missed,  was  served  on  the  agent  of  Mr.  Tapley  in  the  cause. 

hcitorforthe       „,  ,  i  i        i  i  .    i  i 

plaintiff  in  the  The  Order,  now  sought  to  be  altered  or  varied,  was  made 
Serenpra  an  ^  the  absence  of  Mr.  Baker  upon  the  usual  affidavit  of 
order  was  made,  ggj^i^e  of  the  notice  of  the  motion  on  the  agent  in  London 

dismiBsmg  the  ^ 

bill  with costo, to  for  the  plaintiff  in  the  cause.  It  also  appeared,  that  Mr. 
newnext  friend.  Tapley,  the  Solicitor  for  the  plaintiff  in  the  cause,  had  be- 
byAeji^n^  come  insolvent,  and  had  gone  to  America.  He  was  not 
friend  to  yary     served  with  noticc  of  the  motion. 

the  order,  by 

charging  the 

costs  on  the 

plaintiff  *s  solicitor,  or  to  limit  the  liability  of  the  new  next  friend  to  the  payment  of  costs  whilst  he 

was  on  the  record  as  such : — Held^  that  the  notice  of  the  motion  to  dismiss  had  been  sufficiently 

given  by  service  on  the  agent  of  the  plaintiff  in  the  cause,  and  that  the  form  of  the  order,  charging 

all  the  costs  on  the  new  next  friend,  was  correct. 
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Mr.  Kardakey  in  support  of  the  motion,  submitted,  that  1861. 
the  order  of  November  the  Srd  required  personal  serrice: 
Tarbuck  v.  Woodcock  (a).  Service  upon  the  agent  in  the 
cause  was  in  fact  service  on  the  married  woman,  and  not 
on  the  next  friend.  The  order  ought  not  to  have  charged 
the  next  Mend  with  payment  of  the  costs :  Wardy.  Ward  (6), 
Hood  V.  PhiUip8(c),  Tabbemor  v.  Toibemor  (d).  And,  at 
most,  Mr.  Baker,  as  the  next  ficiend,  should  be  charged  with 
payment  of  costs  for  the  time  during  which  his  name  was 
upon  the  record,  and  he  ought  not  to  be  charged  with  any 
previous  costs:  BaHee  v.  Barlee  (e). 

Mr.  C  HaU  for  some  of  the  defendants,  and  Mr.  Bates 
for  other  defendants,  submitted,  that  the  order  was  in  ac- 
cordance with  the  usual  practice;  and,  although  the  case 
was  hard  upon  Mr.  Baker,  it  would  be  on  the  other  hand 
a  hardship  on  the  defendants,  that  they  should  not  obtain 
their  costs  upon  the  dismissal  of  the  bill — They  cited 
Wade  V.  StarUey  (/). 

The  Yioe-Changellob  said,  that  the  motion  had  several 
objects;  the  first  and  principal  one  being,  that  Mr.  Baker 
should  be  relieved  from  the  costs  of  this  suit  The  practice 
of  the  Court  was  quite  clear,  and  there  was  no  reason  why 
Mr.  Baker  should  be  relieved  from  his  liability  as  between 
him  and  the  defendants.  The  cases  which  had  been  re- 
ferred to  went  to  this  length,  that  where  the  solicitor  im- 
properly used  the  name  of  an  individual  as  plaintiff  or 
next  friend  in  a  suit,  he  was  liable  to  indemnify  the  per- 
son whose  name  he  had  made  use  of;  yet  that  circumstance 
did  not  affect  the  right  of  the  defendants  to  look  to  the 
plaintiff  or  next  friend  for  payment  of  the  costs.  In  the  case 
ofDundas  y.Dviens^g),  it  appeared  that  the  plaintiff's  name 
had  been  inserted  without  his  authority,  and  the  Lord  Chan- 
cellor (Lord  Thurlow)  said,  "  If  a  man  will  do  such  a  thing 

(a)  6  B«iv.  581.  (d)  2  Keen.  679.  (/)  IJ.  &  W.  674. 

(6)  6  Beav.  261.  («)  1  S.  &  S.  100.         {g)  1  Vee.  jun.  196. 

(<?)  6  Beav.  176. 
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1851.  Bs  this  in  a  Court  of  justice,  and  bring  a  person's  name  on 
the  record  without  any  authority,  and  if  it  is  attended,  as 
in  this  case,  with  a  combination  to  bring  him  and  Callen- 
der  forward  to  cheat  the  children,  I  ought  not  to  permit 
the  children,  or  the  estate,  or  any  one,  to  receive  any  da- 
mage." And  in  another  part  of  the  same  case,  his  Lordship 
said,  "  The  defendants  must  have  their  remedy  against  the 
plaintiffs,  and  this  plaintiff  against  him  who  pretended  to 
be  his  agent  If  a  man's  name  stands  upon  the  record  down 
to  the  hearing,  which  I  can  hardly  conceive,  without  his 
knowing  it,  he  must  pay  costs,  if  the  bill  is  dismissed  with 
costs.  The  case  of  forging  a  name  is  not  parallel,  it  is 
different  from  that  of  a  name  standing  upon  the  record. 
At  law,  there  would  be  a  remedy  upon  the  record  for  the 
costs,  and  the  Court  would  act  according  to  their  discre- 
tion.'' The  practice  had  ever  since  been  as  it  was  settled  in 
that  case;  and  under  these  circumstances,  he  could  not  re- 
lieve the  next  friend  from  the  liability  which  the  order 
imposed  on  him  to  pay  the  costs.  The  next  point  raised  on 
behalf  of  Mr.  Baker  was,  that  he  had  been  appointed  next 
friend  at  a  period  subsequent  to  the  institution  of  the  suit; 
and  that  he  was  not  liable  for  the  costs  incurred  before  that 
time.  There  was,  however,  no  authority  to  shew  that  it 
was  the  practice  of  the  Court  to  sever  such  costs;  and  his 
opinion  was,  that  a  party  on  becoming  next  friend  became 
also  liable  to  pay  all  the  costs  that  had  been  previously  in- 
curred. He  could,  therefore,  grant  him  no  relief  in  this 
respect.  Then  it  was  said,  that  the  plaintiff  was  a  married 
woman,  with  a  separate  estate ;  but  there  were  no  materials 
before  the  Court  to  shew  whether  she  had  any  separate 
estate,  or  to  enable  it  to  make  any  order  with  respect  to 
her.  The  solicitor  was  undoubtedly  liable,  but  he  was  not 
served ;  and  as  he  had  gone  to  America,  an  order  charging 
him  with  the  payment  would  be  useles&  The  motion  must 
be  refused,  with  costs. 

His  Honor  gave  leave  to  mention  the  case  again,  if  au- 
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thority  could  be  found  for  limiting  the  liability  of  the  next        1851. 
friend  to  the  time  during  which  his  name  had  been  on  the 
record. 

Mr.  Kardake  again  brought  the  motion  before  the  Court,  v^25<A 
and  suggested  that  the  proper  rule  was  to  limit  the  liability 
of  the  next  friend,  on  the  dismissal  of  the  bill,  to  the  pe- 
riod during  which  his  name  was  on  the  record.  In  Lady 
Laviey  v.  Halpen(a),  the  Court,  in  changing  the  next  friend^ 
thought  it  necessary  for  the  new  next  friend  to  enter  into 
a  recognizance  to  answer  the  costs.  In  Davenport  v.  Da^ 
venpart  (6),  the  removed  next  friend  was  required  to  give 
security  for  costs  during  his  time;  and  in  the  case  of  the 
death  of  a  next  ficiend,  no  one  is  liable:  Morgan  t.  Cramp- 
ton  (c),  Tttmer  v.  Turner  (d).  In  that  case,  all  the  costs 
prior  to  the  date  of  the  appointment  of  Mr.  Baker  ought  to 
be  lost  to  the  defendants. 

Mr.  C.  HaU  and  Mr.  Bates,  in  support  of  the  original  or- 
der, referred  to  the  statement  by  Mr.  Colville,  the  Registrar, 
of  the  practice  in  Howard  v.  Prince  (e),  that  the  existing 
next  friend  is  liable  to  the  costs  of  the  proceeding  on  a  pe- 
tition, even  where  he  was  not  named  in  the  petition. 
They  also  cited  Mdling  v.  MelUng  (/),  and  Harrison  v.  Har^ 
rison(ff). 

The  Vice-Chancellob  said,  that  there  must  be  a  settled 
rule  of  practice  in  these  cases.  It  had  always  been  his  im- 
pression, that,  on  a  change  of  the  next  friend,  the  Court  did 
not  apportion  the  costs.  If  an  infant  came  of  age,  and  car- 
ried on  a  suit  instituted  in  his  name,  he  was  responsible  for 
the  whole  costs.  If,  on  the  death  of  a  plaintiff,  his  execu- 
tors revived  the  suit,  they  were  responsible  for  all  the  costs 
of  the  suit    The  same  principle  was  applicable  here. 

The  motion  was  dismissed,  with  costs. 

(a)  Bimb.310.  (e)  14  Beav.  26,  n.;   and  see 

(b)  1  S.  &  S.  101.  Jones  v.  Lewis,  1  DeQ.&S.245. 

(c)  Bonb.  333.  (/)  4  Madd.  261. 

(d)  Sir.  708.  (g)  5  Beav.  130. 
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1851. 


August  7th. 
Dec,  Zrd, 

One  of  three 
executors  and 
trustees  filed  a 
claim  to  have 
the  testator^B 
real  and  person- 
al estate  admin- 
istered, making 
his  co-executors 
alone  (not  in- 
cluding any  per- 
son beneficially 
interested)  par- 

that  the  suit 
was  defectiye. 

Attg.  7th, 


Dec^d, 


Leslie  v.  Smith. 

VJNE  of  three  surviving  executors  of  a  testator,  James 
Smith,  who  had  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  the  executors,  as  trustees,  upon  certain 
trusts,  being  dissatisfied  with  the  management  of  the  tes- 
tator's estate,  filed  a  claim  seeking  to  have  the  real  and 
personal  estate  of  the  testator  administered  under  the  di- 
rection of  the  Court,  making  his  two  co-executors  alone 
defendants  thereto. 

Mr.  Dretvryy  for  the  plaintiff,  asked  for  an  order  for  an 
account  of  the  real  and  personal  estate  of  the  testator. 

Mr.  Chichester  appeared  for  the  two  executors,  the  de- 
fendants, and  did  not  object  to  the  order  being  made  as 
proposed. 

The  usual  order  was  made. 

Mr.  Drewry  now  said,  that  the  Registrar  had  objected 
that  some  one  at  least  of  the  persons  beneficially  interest- 
ed under  the  will  ought  to  have  been  made  a  party  to 
the  claim,  and  that  the  suit  was,  on  that  ground,  defective 
in  respect  of  parties,  and  required  that  the  point  should 
be  brought  under  the  notice  of  the  Court  He  submitted, 
however,  that  the  suit  was  properly  constituted.  By  the 
6th  article  of  the  first  of  the  Orders  of  April,  1 850,  an  ex- 
ecutor was  authorised  to  file  a  claim  in  the  present  form. 
By  the  7th  of  the  same  Orders,  any  residuary  legatee,  or 
person  interested  in  the  personal  estate  of  the  testator,  and 
the  co-executor  (if  any)  of  the  plaintiff,  may  be  named  in 
the  writ  of  summons  as  defendants  in  the  suit;  and  it  is 
declared,  that,  in  the  first  instance,  no  other  person  need 
be  named  in  the  writ  of  summons.  He  submitted,  that 
this  Order  was  to  be  read  as  disjunctive,  making  it  neces- 


CASBS  III  OHAKOBBT.  79 

sary  to  senre  some  party  beneficially  interested  where  there  1851. 
is  one  executor  only,  as  otherwise  the  suit  could  not  be 
constituted;  but  that  it  was  enough  to  serve  a  co-executor, 
where  there  were  more  than  one.  And  the  8th  Order  makes 
it  clear  that  this  was  meant,  by  providing  that,  in  "  other 
cases,  the  only  person  who  need  be  named  in  the  writ  of 
summons  as  defendant  to  the  suit  in  the  first  instance 
should  be  the  person  against  whom  the  relief  is  directly 
claimed."  Now,  in  this  suit,  the  relief  directly  claimed 
was  against  "  the  co-executors  alone."  If  one  of  the  par- 
ties beneficially  interested  was  requisite,  why  should  not 
all;  and  then  the  very  mischief  intended  to  be  prevented 
by  the  Orders,  viz.  the  complication  of  a  suit  by  multiplying 
parties,  would  arise.  The  18th  Order  provides  for  bring- 
ing all  such  parties  before  the  Master  as  he  shall  think 
necessary,  before  he  shall  proceed  in  the  matters  in  the  suit 
referred  to  him;  and  therefore  no  danger  could  arise  of  ab- 
sent parties  being  injured  by  the  proceeding.  This  claim 
was  framed  with  a  view  to  avoid  the  unnecessary  costs  of 
the  attendance  of  parties  at  the  hearing,  and  to  carry  out 
the  objects  of  the  Orders  by  avoiding  expense. 

Mr.  Chichester,  for  the  defendants. 

The  Vice-Chancellor  said,  the  6th  article  of  the  1st 
Order,  and  the  7th  Order  of  April,  1850,  shewed  that,  on 
the  general  administration  of  personal  estate  of  a  testator 
or  intestate,  some  person,  one  at  least,  beneficially  inter- 
ested must  be  before  the  Court.  The  case  was  stronger 
where  real  as  well  as  personal  estate  was  sought  to  be  ad- 
ministered; and  that,  if  a  decree  for  taking  the  accounts 
and  administering  the  estate  of  a  deceased  person  were  to 
be  made,  without  any  one  of  the  perspns  beneficially  inter- 
ested in  the  estate  to  be  administered  being  a  party,  the  pro- 
ceeding would  be  as  to  them  ex  parte.     He  did  not  think 
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1851.  that  the  8th  Order  applied  to  such  a  case  as  the  present; 
and  he  directed  the  cause  to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  his  claim,  hj  making  one  at  least  of  the 
persons  beneficially  intereste4  in  the  estate  of  the  testator 
a  party. 


Deo.  lit  &  Buxton  v.  James. 

An  alien  red-  xHIS  was  a  motion  for  an  injunction  to  restrain  the 
cwmpo^^ree  defendant  and  his  agents  from  selling  that  portion  of  No. 
musical pieoei     HI  of  the  "Pianista,"  which  contained  three  pianoforte 

in  a  foreign  i      V    >  •    •      i  •  • 

country,  and  solos  from  Mendclssohn  8  original  composition  of  music 
^ht  in  tlSs^  to  Shakespeare's  "  Midsummer  Night's  Dream,"  called  re- 
^S*^  Bri-  8P««tively  the  "  Scherzo,"  the  "  Nottumo,"  and  the  "  Wed- 
tiahiubject,who  ding  March  j"  and  also  from  reprinting  any  further  copies 
workinLondon.  of  the  Said  No.  Ill  of  the  '' Pianista,"  which  should  con- 
on  the  Mune***  ^^  ^^^  above  pieces,  or  any  of  them ;  and  also  from  print- 
^  PruM'^'^oi  ^8'  publishing,  or  selling  any  portion  of  the  aboTe  work  or 
motion  in  a  composition  of  music  to  Shakespeare's  '^  Midsummer  Night's 
by  the  purchaa-  Dream,"  composed  and  arranged  by  Mendelssohn, 
right  ^nrt^a  ^^  appeared  that  the  plaintiff,  who  carried  on  the 
^^^  '^f**  '^  business  of  a  music  publisher  in  Newgate-street,  under  the 
published  the'  name  of  J.  J.  Ewer  &  Co.,  in  December,  1843,  purchased 
compositioM  in  the  Copyright,  in  Oreat  Britain  and  Ireland,  of  various 
^rtffihT   Di^cal  works,  the   composition  of  Mendelssohn,   who 

publication  was 

within  the  Copyright  Act,  6  &  6  Vict  c  45;  and  the  Court  granted  an  injunction  restraining  the 

nnauthorised  publicatioiu 

The  copyright  of  a  work  of  an  alien  was  sold  to  a  British  subject,  who  published  it  in  this 
country  in  1844.  The  copyright  was  infringed  in  1849;  but  the  state  of  the  law  then  rendered 
it  Tery  doubtful  whether  the  copyright  was  protected,  and  the  purchaser  merely  protested  against 
the  infringement;  but,  in  1851,  within  a  reasonable  time  after  the  decision  of  a  case  in  the  Ex- 
chequer Chamber  had  established  the  general  question  of  copyright  in  an  alien,  he  filed  his  bill, 
and  moTed  to  restrain  the  publication  of  the  pirated  worii : — Hdd^  that  there  had  been  no  such  de- 
lay as  to  disentitle  him  to  an  injunction. 
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was  then  resident  abroad.     Among  such  pieces  were  the      1851. 
"  Scherzo,"  the  "  Nottumo,"  and  the  "  Wedding  March," 
which  the  plaintiff  had  purchased  of  him  at  the  price  of 
Sll.  10«.,  to  which  was  afterwards  added  a  sum  of  1 51,  15^., 
for  arranging  the  work  for  the  piano. 

The  plaintiff  published  these  three  pieces  in  London,  on 
the  Ist  of  May,  1844.  On  the  following  day  he  registered 
the  publication  at  Stationers'  Hall,  in  the  name  of  "  J.  J. 
Ewer  &  Co.,"  and  otherwise  complied  with  the  requisitions 
of  the  Copyright  Act,  5  &  6  Vict.  c.  45,  for  securing  the 
copyright  in  Great  Britain  and  Ireland.  The  same  musical 
work  was  published  in  various  countries  in  Europe  on  the 
1st  of  May,  1844. 

On  the  1st  of  November,  1849,  the  defendant  being  the 
proprietor  of  a  musical  publication  in  monthly  numbers, 
called  the  ^'Pianista,  or,  Italian  Opera  and  Promenade 
Concert  Magazine  of  Pianoforte  and  Vocal  Music,"  pub- 
lished in  a  monthly  number,  No.  Ill,  and  sold,  the  above 
three  pieces  of  music,  together  with  an  overture  to  the 
"  Midsummer  Night's  Dream,"  also  by  Mendelssohn,  but 
the  copyright  of  which  was  not  claimed  by  the  plaintiff. 

As  soon  as  the  plaintiff  became  aware  of  the  sale  by 
the  defendant,  his  solicitor,  by  his  direction,  gave  the 
defendant  notice,  that  the  plaintiff  was  the  owner  of  the 
three  pieces  of  music;  and  that,  unless  the  sale  were  dis- 
continued and  the  plates  broken  up,  legal  proceedings 
would  be  taken  against  the  defendant:  but  the  defendant 
paid  no  attention  to  this  notice. 

On  the  20th  of  March,  1851,  the  plaintiff  issued  a  notice 
to  the  publishers  of  foreign  music  in  London,  containing  a 
claim  of  his  right  to  the  three  pieces  of  music  in  question. 

For  a  long  period  the  law  relating  to  the  copyright  of 
literary  works  composed  in  foreign  countries  by  aliens 
was  in  a  very  uncertain  state,  and  the  plaintiff,  acting  on 
legal  advice,  delayed  to  enforce  his  rights  until  the  ques- 
tion should  be  settled. 

VOL.  V.  G  D.  a.  s. 
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1851.  The  Exchequer  Chamber  gave  judgment  on  the  20th  of 

May,  1851,  in  the  case  of  Boosey  v,  Jefferys  (a),  affirm- 
ing the  validity  of  a  copyright  in  this  country  in  publi- 
cations composed  by  aliens  in-  foreign  countries. 

The  plaintiff's  solicitor  wrote  a  letter  on  the  20th  of 
August,  1851,  to  the  defendant,  referring  to  the  case  of 
Boosey  v^JefferySy  and  again  threatening  legal  proceedings 
against  the  defendant  if  the  sale  were  not  discontinued. 

The  defendant  paid  no  attention  to  this  notice ;  where- 
upon the  present  bill  was  filed. 

Mr.  Kenyon  Parker  and  Mr.  Hislop  Clarke,  in  support  of 
the  motion. — It  has  been  a  question,  decided  in  different 
ways,  whether  an  alien  composing  a  literary  work  in  a 
foreign  country  is  entitled  to  copyright  in  the  work  on 
his  publishing  it  in  this  country,  either  first  or  contem- 
poraneously with  the  publisher  of  the  work  in  a  foreign 
country.  In  Cocks  y.Purday  (b),  and  Boosey  v.  David- 
son (c),  the  Courts  of  Common  Pleas  and  Queen's  Bench 
affirmed  the  right;  but  in  Boosey  v.  Purday  (d)  the  Court  of 
Exchequer  decided  against  the  right  In  that  state  of  the 
law,  the  plaintiff  did  all  that  it  was  proper  for  him  to  do : 
he  protested  against  the  infraction  of  his  copyright  by 
the  defendant  to  the  defendant  himself  and  to  the  trade  in 
general.  In  May,  1851,  the  case  of  Boosey  v.  Jefferys  came 
on  before  the  Exchequer  Chamber,  and  was  fully  argued; 
and  that  Court,  disagreeing  with  the  Court  of  Exchequer, 
and  concurring  with  the  Courts  of  Queen's  Bench  and  Com- 
mon Pleas,  affirmed  that  there  is  copyright  in  this  country 
for  the  works  of  a  foreigner  published  here,  not  having 
been  previously  published  abroad.  The  plaintiff  has  insti- 
tuted this  suit  without  unreasonable  delay,  after  the  law 
has  been  thus  settled. — They  cited  Ollendorff  v.  Black  (e). 

(a)  6  Exch.  680.  (d)  4  Exch.  146. 

(b)  6  C.  B.  860.  (e)  Ante,  Vol.  4. 

(c)  13  Q.  B.  267. 
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Mr.  Matins  and  Mr.  C.  Hail,  for  the  defendant.— We  18^1. 
do  not  deny  that  the  recent  decision  has  affirmed  the  plain- 
tiff's title  for  the  present;  but  it  is  understood  that  Boosey 
V.  Jefferya  will  be  carried  to  the  House  of  Lords,  and  it  is 
even  yet  uncertain  what  may  be  the  ultimate  decision  as 
to  the  question.  This  Court  would  not  have  granted  an 
injunction  under  the  doubtful  state  of  the  law  on  this  sub- 
ject before  the  decision  in  Boosey  v.  Jefferys;  and  it  is  a 
hardship  on  the  defendant  that  a  judgment  affirming  the 
law  should  be  allowed  by  relation,  as  it  were,  to  affect  the 
defendant's  acts  before  that  decision.  Moreover,  the  pub- 
lication, the  sale  of  which  was  sought  to  be  restrained  by 
the  exercise  of  the  extraordinary  jurisdiction  of  this  Court, 
and  which  is  now  almost  exhausted,  was  a  periodical  work. 
The  injury,  if  any,  to  the  plaintiff  could  be  amply  assessed 
by  a  jury.  Before  the  Court  will  interfere  by  injunction, 
it  must  form  a  clear  opinion  in  favour  of  the  plaintiff's 
right,  which  the  recent  decision  can  scarcely  be  said  final- 
ly to  determine.  There  are  important  considerations 
which  may  cause  the  Court  to  hesitate  in  acceding  to  this 
view  of  the  law.  Moreover,  the  value  of  the  property  to 
the  plaintiff  is  small ;  he  gave  only  forty-five  guineas  for 
the  copyright,  and  no  evidence  is  adduced  to  shew  that  it 
is  of  greater  value.  This  is  an  interest  too  small  to  form 
the  subject  of  an  injunction. — They  cited  Whittingham  v. 
WooUer  (a),  King  v.  Reed  (6),  WiUcins  v.  Aikin  (c),  Baily  v. 
Taylor  (ci),  Sanders  v.  Smith  (e),  SpoUiswoode  v.  Clarke  (/), 
and  Robinson  v.  Rosher  (g). 

The  Vicb-Chancellob  said,  he  thought  that  this  was  a 
case  in  which  the  Court  ought  to  grant  an  injunction.     It 

(a)  2  Swanst.  428.  (<?)  3  My.  &  Cr.  711. 

(6)  8  Yea,  223,  n.  (o).  (/)  2  Ph.  164. 

(c)  17  Ves.  422.  (^)  1  Y.  &  C.  C.  C.  7. 

(d)  I  Rum.  &  My.  73. 

a  2 


/ 


84?  CASES   IN   CHANCERY. 

1861.        might  be  that  the  plaintiff  had  a  remedy  at  law;  but  it 
was  not  denied,  that,  if  the  plaintiff  had  a  copyright  in 
the  three  pieces  of  music  in  question  in  the  cause,  his  co- 
pyright in  them  had  been  infringed  by  the  defendant.    But 
it  had  been  said  that  the  Court  could  not  properly  treat 
the  case  of  Boosey  v.  Jefferys  as  having  finally  established 
the  law,  inasmuch  as  the  decision  in  that  case  by  the  Ex- 
chequer Chamber  was  under  appeal  to  the  House  of  Lords. 
He  thought  that  the  Court  was  bound  to  act  upon  the  deci- 
sion in  that  case;  and  in  granting  the  injunction,  he  did  so 
on  what  appeared  to  him  to  be  the  law  as  laid  down  by  the 
Exchequer  Chamber,  on  which  he  had  never  himself  had 
any  doubt.     An  objection  had  also  been  made,  that  there 
had  been  delay  in  instituting  this  suit ;  but  with  the  un- 
certainty as  to  what  was  the  law  in  November,  1849,  the 
plaintiff  might  well  have  imagined  himself  right  in  not 
taking  proceedings  in  this  Court.    If  the  plaintiff  had  filed 
his  bill  in  November,  1849,  the  Court  would  probably  have 
declined  to  interfere,  or  it  might  have  put  him  on  terms  of 
bringing  an  action  at  law,  or  it  might  have  delayed  inter- 
fering until  the  law  should  be  settled  by  the  decision  in 
Boosey  v.  Jefferya,    He  thought  that,  under  the  circum- 
stances, the  plaintiff  was  not  bound  to  do  more  than  he  had 
done  by  giving  the  notice  to  the  defendant  insisting  upon 
his  right,  and  waiting  until  the  law  should  be  determined 
by  the  judgment  of  the  Exchequer  Chamber  in  Boosey  v. 
Jeffe^^ys.    If  the  Court  were  compelled  to  refuse  the  injunc- 
tion on  the  ground  of  delay,  it  would  probably  be  refusing 
all  equitable  relief  to  the  plaintiff;  but  there  was  no  evi- 
dence in  the  case  that  the  plaintiff  had  by  delay  abandoned 
his  rights.     The  plaintiff  was  entitled  to  the  injunction; 
but  the  Court  would  put  the  plaintiff  under  the  terms  of 
bringing  an  action  to  establish  his  right  at  law,  if  the  de- 
fendant should  at  the  next  seal  require  it. 


Dec.  Btk         The  defendant  not  having  made  any  application  to  the 
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Court  under  the  liberty  reserved  to  him,  the  injunction         i86i. 
was  this  day  granted,  on  the  undertaking  by  the  plaintiff 
to  bring  such  action  as  the  Court  might  direct;  with  liberty 
to  both  parties  to  apply. 


Johnson  v.  Ball.  2)ec.  3rrf  <t 

Mm, 
R.  George  Rutter  Lamb  cohabited  with  Mrs.  Catherine  a  testator  gave 

Johnson  for  more  than  forty  years  before  his  death,  and  gi^n^^two 
he  had  by  her  five  children,  namely,  Caroline  Manners,  trustees,*' to 

•^  ,  9  Jf  ^  '      hold  ^e  gjUjjg 

Jane  Ball,  Catherine  Johnson,  and  Ellen  Dennis,  and  Mary  upon  uses  ap- 
Ball,  the  deceased  mother  of  Henry  Ball,  all  of  whom  he  terrigne/by 
acknowledged  and  treated  as  his  children;  and  he  always  ^5f™*5fo™^h 
maintained  Mrs.  Johnson  and  her  children.  letter  existed 

at  the  date  of 

Mr.  Lamb  determined  to  make  a  provision  for  Mrs.  the  will,  but 
Johnson  and  her  four  surviving  children,  and  for  Henry  pre^^^  wk- 
Ball,  her  grandson,  to  take  effect  after  his  death,  and  to  ^.^^  trustees, 

,  .      wuo  ua^  con- 

settle  upon  them  a  policy  of  assurance  for  2000t  on  his  flented,toaccept 

own  life,  effected  in  the  Equitable  Assurance  Office;  and  the  benefit  of 
previously  to  the  marriage  of  Mr.  John  Ball  with  the  de-  Jbjecte'tl^n 
ceased  dau£chter,  Mary  Ball,  Mr.  Lamb  informed  Mr.  John  "^«^  ^y  ^^ 

o  9  J  J         ^  testator.     Long 

Ball  that  he  intended  to  provide  for  Mrs.  Johnson  and  aRer  the  date 
her  children  by  means  of  the  policy.     And  afterwards,  in  testator  wrote% 
the  month  of  July,  1843,  Mr.  Lamb  informed  Mr.  Ball,  and  |ett^r,«ddre88ed 

•"  '  '  to  his  executors, 

Mr.  Manners,  the  husband  of  another  of  the  children,  that  stating  that  he 

1       1  .         Ml  1     1         1       •  11  had, by  his  win, 

he  was  about  to  make  his  will,  and  that  he  intended  to  left  the  policy 
leave  the  policy  upon  trust  for  Mrs.  Johnson  and  her  child-  tees,  ui^bede!^ 

livered  up  to 
them  for  the  purposes  they  had  agreed  to  carry  out.  At  the  same  time  the  testator  signed  an 
unattested  memorandum,  declaring  the  trusts  on  which  the  trustees  were  to  hold  the  policy  given 
to  them  by  his  will.  The  trustees  retained  the  letter  and  the  memorandum  until  after  the  testator "s 
death.  Upon  a  claim  by  one  of  the  persons  beneficially  interested  under  the  memorandum,  against 
the  executors  and  trustees — Held,  that  the  testator  could  not  prospectively  create  for  himself  a 
power  to  dispose  of  property  by  an  instrument  not  duly  execut<'d  as  a  will ;  and  that  the  letter  would 
not  operate  as  a  gift  inter  vivos;  and  that  the  trustees  held  the  proceeds  of  the  policy  in  trust  for 
the  residuary  legatees  under  the  testator's  will. 
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1851.        ren,  and  he  asked  them  to  act  as  trustees  for  the  children ; 
Johnson       which  they  consented  to  do.     Mr.  Lamb  duly  made  his 

jj^^  will  on  the  21st  of  February,  1844,  and  thereby,  after 
appointing  Messrs.  Blacket,  Hadland,  and  Bell,  executors 
thereof,  and  after  bequeathing  various  legacies,  he  be- 
queathed the  policy  for  2000i.  in  the  following  words: 
''And  I  give  to  John  Ball  and  Thomas  Manners  the 
policy  in  the  Equitable,  No.  25,098,  on  my  life,  to  hold 
the  same  upon  the  uses  appointed  by  letter  signed  by 
them  and  myself" 

Mr.  Ball,  on  the  4th  of  August,  1845,  at  the  request  and 
on  the  dictation  of  Mr.  Lamb,  wrote  a  letter,  addressed 
to  Messrs.  Blacket,  Hadland,  and  Bell,  which  Mr.  Lamb 
signed  in  the  presence  of  his  daughter,  Selina  Clarissa 
Lamb,  who  signed  her  name  as  an  attesting  witness  to  his 
signature,  at  the  request  of  Mr.  Lamb.  This  letter  was  in 
the  following  terms: — 

"  To  J.  Blacket,  J.  Hadland,  and  John  Bell,  Esquires. 

"  My  dear  Sirs, — I  made  my  last  will  and  testament  in 
1844,  wherein,  amongst  other  things,  I  left  my  policy  of 
life  assurance,  being  No.  25,098,  unto  John  Ball  and  Thos 
Manners,  to  be  delivered  up  to  them  for  certain  purposes, 
which  they  have  agreed  to  carry  out 

"  Your  obedient  servant,        G.  R.  Lamb.' 
''Signed  this  4th  day  of  August,  1845. 

(Witness)        "Selina  Clabissa  Lamr' 


»t 


tt 


Mr.  Lamb  then  delivered  this  letter  to  Mr.  John  Ball, 
and  desired  him  to  take  it  to  Mr.  Blacket,  or  to  Mr.  Had- 
land or  Mr.  Bell,  whom  he  had  appointed  his  executors, 
and  said,  that  the  policy  would  then  be  delivered  up  to 
them,  Messrs.  Ball  and  Manners,  to  be  held  by  them  in 
trust  for  the  benefit  of  Mrs.  Johnson  and  her  children  and 
grandson. 

Mr.  Ball  thereupon  requested  Mr.  Lamb  to  particularly 
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specify  the  trusts  upon  which  he  and  Mr.  Manners  were  to  1851 
hold  the  policy ;  and  Mr.  Lamb  then  dictated  to  Mr.  Ball^ 
who,  at  the  request  of  Mr.  Lamb,  then  wrote  a  memoran- 
dum or  declaration  of  trust  in  the  following  words: — 
''  I  wish  my  policy  of  insurance  left  to  John  Ball  and  Tho- 
mas Manners  to  be  divided  as  follows: — I  give  to  Mrs. 
Catherine  Johnson  the  interest  accruing  from  the  sum 
total  during  the  term  of  her  natural  life;  and  on  her  death, 
I  will  that  it  be  divided  as  follows: — To  Caroline  the  wife 
of  Thomas  Manners,  one  equal  share;  to  Jane  wife  of 
Henry  Ball,  one  equal  share ;  to  Catherine  Johnson  daugh- 
ter of  Mrs.  C.  Johnson,  one  equal  share;  to  Henry  Ball  son 
of  John  Ball,  one  equal  share;  and  to  Ellen  wife  of  George 
Dennis,  one  equal  share. 

"  (Signed,  4th  August,  1845.)         O.  R.  Lamr" 

Mr.  Lamb,  having  signed  the  memorandum  or  declara- 
tion of  trust,  delivered  it  to  Mr.  John  Ball,  in  order  that 
the  same  might  be  signed  and  retained  by  him  and  Mr. 
Manners. 

The  above  letter  and  memorandum,  both  dated  the  4th 
of  August,  1845,  were  signed  by  Mr.  Lamb  at  the  same  in- 
terview, in  the  presence  of  Mr.  John  Ball  and  of  Selina 
Clarissa  Lamb.  Both  documents  related  to  the  policy 
of  assurance  bequeathed  by  the  will,  and  remained  in  the 
possession  of  Messrs.  John  Ball  and  Thomas  Manners,  un- 
til the  death  of  Mr.  Lamb.  The  policy  continued  in  the 
possession  of  the  testator  until  his  death. 

No  letter  or  memorandum  relating  to  the  uses  or  trusts 
upon  which  the  policy  was  to  be  held,  was  ever  signed  by 
Mr.  Lamb  and  Mr.  J.  Ball  and  Mr.  T.  Manners,  or  any  one 
of  them,  either  before  or  after  the  date  of  Mr.  Lamb's  will, 
except  the  two  above-mentioned  documents.  Mr.  Lamb, 
the  testator,  made  a  codicil  to  his  will,  which  did  not  affect 
the  bequcbt  of  the  policy. 
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1851.  Mr.  Lamb  died  on  the  19th  of  June,  1850;  and  his  will 

and  codicil  were,  on  the  24th  of  September,  1850,  duly 
proved  in  the  Prerogative  Court  of  Canterbury  by  Messrs. 
Hadland  and  Bell  alone. 

Messrs.  Hadland  and  Bell  possessed  themselves  of  the 
personal  estate  and  effects  of  the  testator,  and  thereout 
paid  the  testator's  funeral  and  testamentary  expenses  and 
debts,  and  they  also  paid  the  several  legacies  bequeathed 
by  the  will,  except  the  legacy  of  the  policy. 

As  the  acting  executors  of  the  will,  they  received  from 
the  Equitable  Assurance  Company  the  2,000/.  secured  by 
the  policy,  with  bonuses  thereon. 

This  was  a  claim  by  Mra  Catherine  Johnson,  by  which, 
after  stating  the  above  circumstances,  she  alleged,  that 
the  trusts  of  the  policy  were  effectually  declared  by  the 
testator  in  his  lifetime  in  favour  of  herself  and  children 
and  grandson,  by  the  memorandum  or  declaration  of  trust 
above  set  forth.  The  claim  alleged,  that  the  executors  of 
the  testator  were  trustees  of  the  proceeds  of  the  policy 
received  by  them,  and  she  claimed  to  have  the  proceeds  of 
the  policy  of  insurance  paid  into  the  Bank  to  the  credit  of 
this  cause;  and  that  the  said  memorandum  or  declaration 
of  trust  of  the  4th  of  August,  1845,  might  be  established, 
and  the  trusts  thereof  performed  and  carried  into  execu- 
tion under  the  direction  of  the  Comi;;  and  for  a  declara- 
tion of  the  rights  of  all  parties  interested  in  the  policy. 

Mr.  Bacon  and  Mr.  Speed  for  the  plaintiff. — The  will  of 
itself  vests  the  policy  in  Messra  Ball  and  Manners  effec- 
tually. The  letter  of  the  4th  of  August,  1845,  is  a  full 
declaration  of  the  trusts  on  which  they  are  to  hold  the 
policy.  The  question  is,  whether,  the  bequest  to  Messrs 
Ball  and  Manners  being  complete,  the  trusts  are  of  a  testa- 
mentary character,  and  require  the  document  declaring 
them  to  be  signed  and  attested  according  to  the  provi- 
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sions  of  the  Wills  Act,  or  whether  such  a  document  is  a        1861. 
declaration  of  trust  inter  vivos  binding  on  Messrs.  Ball  and 
Manners.     They  cited  Pwng  v.  Pung  (a),  Jones  v.  Nahbs  (6), 
Metham  v.  DuJce  of  Devon  (c),  Lord  Inchiquin  v.  French  (d), 
Crook  V.  Brooking  (e),  and  Smith  v.  Attersall  (/). 

The  Yice-Chakcellob  said,  that  the  whole  transaction 
must  be  looked  at  as  being  entirely  either  a  testamentary 
act  or  as  an  act  inter  vivos.  His  Honor  also  remarked, 
that  in  Smith  v.  AUersaU  the  trusts  had  been  disclosed  at 
the  date  of  the  will 

Mr.  Rogers,  for  the  defendants,  the  children  of  the  tes- 
tator and  of  the  plaintiff,  and  for  Henry  Ball  the  grand- 
child, in  support  of  the  plaintiff's  case. — ^Where  copyholds 
have  been  surrendered  to  such  uses  as  a  testator  "  shall  by 
will  appoint,"  these  uses  will  apply  to  a  will  previously 
made  An  analogy  drawn  from  this  rule,  if  applied  to  the 
present  case,  would  sustain  the  trusts  declared  by  the 
memorandum  of  the  4th  of  August,  1845. 

Mr.  Shdbeare,  for  Messrs.  Ball  and  Manners,  in  support 
of  the  plaintiff's  claim. — These  defendants  admit  the  trusts 
as  expressed  by  the  tnemorandum,  and  claim  the  proceeds 
of  the  policy  to  be  paid  to  them  as  legatees,  subject  to 
those  trusts.  The  circumstances  of  the  case  shew,  that 
there  was  a  distinct  agreement  between  the  testator  and 
Messrs.  Ball  and  Manners,  that  they  should  accept  the 
trusts  which  the  testator  intended  to  repose  in  them ;  and 
that  he  made  the  bequest  to  them  on  the  faith  of  that 
agreement.  The  letter  of  the  4th  of  August,  1845,  was 
merely  a  recognition  in  writing  of  what  had  been,  previ- 

(a)  2  Vea.  99.  (d)  1  Cox,  1. 

(6)  Gilb.  Ex.  Rep.  146.  (c)  2  Vem.  60. 

{€)  I  P.  Wins.  530.  (/)  1  Rufls.  273. 
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1861.  ^  ously  to  the  date  of  the  will,  agreed  on  between  the  tes- 
tator and  Messrs.  Ball  and  Manners;  and  this  being  an 
agreement  on  the  faith  of  which  the  testator  made  his  will, 
it  was  a  binding  trust,  and  the  bequest  was  good. — He 
cited  Briggs  Y.Penny  {a),  BenbowY.  Town8end(b),  Bayley  v. 
Baukott  (c),  M^Fadden  v.  Jenkyns  (d). 

Mr.  Daniel  and  Mr.  Bates,  for  the  executors  of  the  testa- 
tor's will,  submitted,  that  the  title  on  which  the  plaintiff's 
claim  could  alone  be  founded  was  exclusively  testamentary. 
It  is,  on  the  face  of  the  will,  a  mere  legal  disposition  with- 
out any  equitable  title ;  but  the  equitable  title  could  not 
be  disposed  of  inter  vivos,  except  by  actually  handing  the 
document  over,  which  was  not  done. 

Mr.  Bacon,  in  reply. 

The  Vice-Chancellor: — 

Dec.  Sth,  The  testator  in  this  cause  gives  the  policy  of  assurance 

in  question  to  John  Ball  and  Thomas  Manners,  "To  hold 
the  same  upon  the  uses  appointed  by  letter  signed  by  them 
and  myself."  It  is  not  suggested,  that  any  such  letter  as  is 
here  referred  to  existed  when  the  will  was  made;  the  letters 
relied  on  by  the  plaintiff  are  those  signed  by  the  testator 
some  time  afterwarda  The  testator's  language  appears  to 
point  at  some  letter  already  signed  by  him  and  the  trustees ; 
but  even  supposing  it  to  refer  to  a  letter  to  be  afterwards 
signed,  it  is  impossible  to  give  effect  to  any  such  letter  as  a 
declaration  by  the  testator  of  the  trusts  on  which  he  had 
bequeathed  the  policy  to  his  trustees.  To  give  them  any 
such  effect,  would  be  to  receive,  as  part  of  or  as  codicils  to 
the  will,  papers  subsequent  in  date  to  the  will,  which  are 

(a)  3  De  G.  &  S.  626.  (c)  4  Riias.  347. 

(6)  1  My.  &  K.  610.  (d)  1  Th.  153. 
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unattested  and  which  have  not  been  and  could  not  be  ad-  1851. 
mitt^  to  probate.  A  testator  cannot  hj  his  will  prospect- 
ively create  for  himself  a  power  to  dispose  of  his  property 
by  an  instrument  not  duly  executed  as  a  will  or  codicil. 
The  decisions  to  this  effect  on  devises  of  real  estate  under 
the  Statute  of  Frauds  are  clearly  applicable,  and  have  been 
applied,  under  the  existing  law,  to  testamentary  disposi- 
tions of  any  kind:  Countess  De  Ziohy  Ferraris  v.  Marquis 
of  Hertford  (a),  Briggs  v.  Penny  (b). 

It  was  argued,  that  the  policy  is  bequeathed  to  the  trus- 
tees; and  that,  as  they  admit  a  trust  in  favour  of  the  plain- 
tiff and  her  children,  the  Court  will  execute  the  trust  so 
admitted.  But  the  trustees  have  no  interest  in  the  policy 
wliich  enables  them  to  admit  any  such  trust.  The  bequest 
is  to  them  expressly  upon  trusts  to  be  appointed  by  the 
testator  I  and,  as  the  testator  has  made  no  effectual  ap- 
pointment, the  trustees,  if  the  bequest  has  not  wholly 
failed,  are  trustees  for  the  residuary  legatees,  and  can- 
not, by  their  admission,  create  any  other  trust.  Cases  in  J 
which  there  is  no  trust  appearing  on  the  will,  and  where 
the  Court  establishes  a  trust  on  the  confession  of  the  lega- 
tee, have  no  application  to  the  present;  nor,  as  it  ap- 
pears to  me,  have  those  cases  cited  in  the  argument,  in  ! 
which  the  will  refers  to  a  trust  created  by  the  ^testator  by  1 
communication  with  the  legatee  antecedently  to  or  con- 
temporaneously with  the  will. 

The  testator's  letters  cannot  operate  as  a  gift  or  settle- 
ment by  act  inter  vivos;  because  they  do  no  more  than 
refer  to  the  bequest  made  by  the  will,  and  declare  the  pur- 
pose for  which  the  policy  was  to  be  held  by  the  trustees  to 
whom  it  was  left.  The  letters  were  merely  in  furtherance 
of  the  testamentary  dispositions;  and  if  the  will  had  been 
revoked,  the  letters  must  have  dropped  with  it. 

(a)  3  Curt.  468 ;  *S^.  C,  on  ap-       Hertford,  4  Mur>ro  P.  C.  C.  355. 
peal,  nom.  Orokcr  v.  Marquis  of         {h)  3  De  G.  &  S.  525. 
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1861. 


CASES  IN   CHANCERY. 

There  can  be  no  doubt,  that  it  was  the  testator's  deliber- 
ate intention  to  make  a  provision,  by  means  of  the  policy, 
for  the  plaintiff  and  her  children ;  and  it  is  with  regret 
that  the  Pourt  is  compelled  to  declare  that  he  has  failed 
in  carrying  his  intention  into  effect 


DeclOth. 


Beab  V,  Smith. 

A  HIS  was  a  suit  by  a  creditor  on  behalf  of  himself  and 
all  other  creditors  of  a  testator  against  the  executors  for 
the  administration  of  the  estate  of  the  testator,  which  now 


In  a  creditor*! 
suit  for  the  ad- 
ministration of 
the  estate  of  a 
testator,  it  ap- 
peared from  the  came  on  upon  further  directions 

that  there  were  It  appeared  by  the  Master's  report  that  the  fund,  which 
dSto^^*^"^  would  remain  after  payment  of  costs,  and  be  applicable  to 
many  of  the  distribution  among  the  creditors,  was  small,  and  insuffi- 
smaii  amounts,  clcnt  to  pay  the  creditors  who  had  come  in  and  proved  their 
fimddistribut-  debts  before  the  Master  in  fuU,  and  that  such  creditors 
abieamoii«;thaD  ^^^^  forty-eight  in  number,  and  that  the  debts  of  several 

was  small,  and  ^       ^ 

insufficient  to     of  the  creditors  were  of  small  amount.     The  names  of  the 

nav  the  deots 

in  (iiU.  Upon  several  creditors  and  the  amounts  due  to  each  were  set  out 
ta|  rTn^"    in  the  first  schedule  to  the  Master's  report 

ther  directions, 
the  Court,  on 
the  request  of 
the  counsel  for 
the  defendants, 
the  executors, 
made  an  order 
for  the  rateable 
apportionment 


Mr.  Sehvyn  for  the  plaintiff. 

Mr.  Hardyy  for  the  defendants,  asked  that  the  Court 
would  not  refer  the  cause  back  to  the  Master,  but  that  it 
should  itself  distribute  the  fund  payable  among  the  credi- 
amongthecre-  tors  in  proportions  to  be  verified  by  affidavit;  and  as  to 
amomiuappor-  ^  apportionments  of  sums  under  lOt,  that  the  sums  so 
^"^'^fifd^*"^     apportioned  to  the  creditors  might  be  paid  to  the  solicitor 

joint  affidavit  of 

the  plaintiff  and  one  of  the  defendants,  the  executors;  and.  that  the  sums  apportioned  under  10/. 
should  be  paid  to  the  plaintiff^s  solicitor,  on  his  undertaking  to  pay  the  same  to  the  creditors  re- 
spectively. 

Fonn  of  such  order. 
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for  the  plaintiff,  he  undertaking  properly  to  dispose  of  the         1851. 
sums  to  be  so  paid  to  him. 

The  Yice-Chancellob  said,  that  the  office  of  the  Master 
in  the  distribution  of  the  assets  was  ministerial  merely; 
and  he  thought,  that,  acting  under  the  provisions  of  Sir 
George  Turner's  Act,  the  13  &  14  Vict  c.  35,  s.  28,  which 
empowered  the  Court  to  receive  affidavits  in  a  cause,  the 
Court  could  make  such  an  order  as  was  asked. 

The  order,  after  directing  the  taxation  of 
costs,  the  payment  by  the  executors  of 
the  sum  of  —  I  into  Court,  and  the  pay- 
ment thereout  of  the  costs,  proceeded  as 
follows : — And  it  is  ordered  that  the  residue 
of  the  said  —  I,  be  apportioned  amongst 
the  several  creditors  named  in  the  first 
schedule  to  the  Master's  report,  according 
to  the  respective  amounts  of  the  debts  re- 
ported due  to  them ;  the  several  and  re- 
spective amounts  to  be  verified  by  the 
joint  affidavit  of  the  plaintiff  and  one  of 
the  defendants,  the  executors.  And  it 
was  ordered,  that  out  of  the  balance  of  the 
said  sum  of  —  L,  the  several  sums  so  ap- 
portioned be  paid  to  the  several  creditors 
named  in  such  affidavit.  But  it  is  ordered, 
that  all  sums  under  102.  be  paid  to  the 

said  Mr. ,  the  plaintiff's  solicitor,  he 

undertaking  to  pay  over  the  same  to  the 
several  creditors  entitled  to  receive  the 
same.  And  for  the  purposes  aforesaid,  the 
said  Accountant-General  is  to  draw  on  the 
Bank  according  to  the  form  prescribed  by 
the  Act  of  Parliament  and  the  general 


94 


CASES   IN   CHANCERY. 


1851. 


rules  and  orders  of  this  Court  in  that  case 
made  and  provided. 
By  a  supplemental  order,  the  Taxing  Master 
was  directed  to  include  the  costs  of  the 
defendants  in  an  action  at  law,  which  had 
been  brought  against  them,  the  execu- 
tors, by  Messrs.  Seager  &  Evans.  And  by 
the  same  order  it  was  directed,  that,  in 
case  any  of  the  sums  directed  by  the  first- 
mentioned  order  to  be  paid  should  be 
payable  to  copartners,  the  same  should  be 
paid  to  them  or  any  one  of  them  (a). 


(a)  It  is  believed  that  the  above 
order  \a  the  first  of  the  kind.  The 
Beporters  have  ascertained  that 
the  distribution  of  the  balance 
which  remained  after  payment  of 
costs  was  made  under  the  above 
order.  It  may  be  useful  to  add 
the  following  form  of  the  affida- 
vit upon  which  distribution  was 
made: — 

"We,  Daking  Bear,  of  &a,  the 
pliuntiff  above  named,  and  J.  D. 
Smith,  of  &c.,  one  of  the  above- 
named  defendants,  severally 
make  oath  and  say,  that  the  re- 
sidue of  the  sum  of  — L  directed 
by  the  order  made  in  this  cause, 
dated  the  10th  day  of  December, 
1851,  to  be  apportioned  amongst 
the  several  creditors  named  in 
the  first  schedule  to  the  report 
of  Master  Farrer,  dated  the  14th 
day  of  November,  1851  (after 
payment  thereout  of  the  sum  of 
— L,  the  taxed  costs  of  the  above 
named  plaintiff  and  defendants 
in  this  cause),  amounts  to  the 
sum  of  — l.  and  no  more.    And 


we  further  say,  that  we  have  in 
the  schedule  hereunder  written 
set  forth  a  list  of  the  several  and 
respective  creditors  named  in  the 
first  schedule  to  the  Master's 
said  report,  and  of  the  debts  re- 
ported by  the  said  report  to  be 
due  to  them  respectively;  and 
the  respective  amoimts  of  which 
debts  are  specified  in  the  said 
money  column  hereimder  writ- 
ten. And  we  further  say,  that 
we  have  apportioned  the  afore- 
said residue  or  sum  of  — L 
amongst  the  said  several  credi- 
tors, according  to  the  respective 
amounts  of  the  debts  set  opposite 
to  their  respective  names  in  the 
said  first  money  column  hereun- 
der written  and  so  reported  due 
to  them  by  the  Master's  said  re- 
port, as  nearly  as  it  is  possible  to 
apportion  the  same  without  re- 
sorting to  fractional  parts  of  a 
penny.  And  we  further  say,  that 
we  have  in  the  second  money  co- 
lumn of  the  said  schedule  here- 
under written,  set  forth  opposite 
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to  the  respective  stuns  of  money 
so  reported  due  to  the  said  seve- 
ral creditors  as  aforesaid,  the  re- 
spective apportionments  which 
the  said  creditors  are  respective- 
ly entitled  to  receive  of  the  afore- 
said residue  or  sum  of  — L :  and 
that  the  third  money  column  of 
the  said  schedule  hereunder  writ- 
ten contains  a  correct  list  of  such 
of  the  said  apportionments  re- 


spectively as  are  re8j)ectively  un- 
der U)l.  each  ;  and  tliat  the  same, 
amounting  together  to  the  sum 
of — ^.,  are  payable  under  and  by 
virtue  of  the  said  order  of  the 
10th  day  of  December,  1861,  to 
Mr.  John  Vatchell,  for  and  on 
behalfof  the  respective  creditors 
to  whom  the  same  respectively 
belong.** 


1861. 


OsTELL  V.  Lepage. 


Bee.  4th, 


A  Ills  cause  came  on  for  hearing  upon  a  plea  to  the  plain-  The  plaintiff, 

.  ./T»,     1  .|i  resident  in  Eng- 

tlti  S  bUl.  land,  carried  on 

The  plaintiff  Margaret  Ostell,  by  a  bill  filed  in  August,  S°a  and'Fn  I"' 

1851,  stated,  that  Thomas  Ostell,  who  died  intestate,  and  land,  in  part- 

whose  administratrix  the  plaintiff  was,  for  many  years  prior  the  defendant, 

and  up  to  the  end  of  June,  1841,  carried  on  the  business  7ndiar"(^ei" 

of  a  bookseller  at  Calcutta;  that  in  the  year  1838  he  left  *><>,"«»  hj^ng 

•'  onsen  between 

Calcutta,  and  came  to  reside  in  England,  but  continued  to  them,  the  plain- 
carry  on  his  business  at  Calcutta,  under  the  management  of  in  the  Supreme 
the  defendant  Lepage.     That,  in  the  month  of  June,  1840,  f/^f  Cai^'i;^! 
the  said  Thomas  Ostell  and  the  said  defendant  agreed  to  against  the  de- 

.  .  fendant,  for  an 

carry  on  the  same  business  at  Calcutta  in  partnership,  account  and  for 
under  the  firm  of  Ostell  &  Lepage,  as  from  the  30th  of  andre^i^er? 
June,  1840:  and  that  the  said  defendant  should  purchase  i'ending  the 

'  '  ^  ^    ^  suit,  the  defend- 

one  moiety  of  the  capital  of  the  said  concern,  with  the  ex-  ant  left  India, 

and  came  to 
and  resided 
pennanently  in  England ;  and  eTentually  the  bill  was  taken  pro  confcsso,  and  a  decree  was  made, 
referring  it  to  the  Master  to  take  the  accounts.  The  plaintiff  then  filed  her  bill  in  this  country, 
alleging,  that,  by  reason  of  the  absence  from  India  of  the  defendant,  the  suit  there  could  not  be 
prosecuted;  and  praying  relief  here  similar  to  that  sought  in  the  suit  in  India.  The  defendant, 
answering  such  parts  of  the  bill  as  sought  discovery  of  documents,  pleaded  the  existence  of  the 
decree  in  the  Court  in  India,  and  the  present  existence  of  the  proceedings  before  the  Master  there,  in 
bar  to  the  lubstantial  parts  of  the  plaintiff  *s  bill : — IlelJy  that  the  plea  must  be  overruled. 
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1861.        ception  of  the  outstanding  debts  (which  were  to  remain 
the  property  of  the  intestate,  who  was  also  to  answer  all 
the  liabilities  of  the  trade  up  to  that  time),  for  the  sum 
of  3,2502.,  and  should  pay  the  same  to  the  said  intestate; 
and  that  the  defendant  should  be  the  managing  partner, 
with  a  salary;  and  that  the  partnership  trade  should  be 
carried  on  for  the  equal  benefit  of  the  intestate  and  the 
said  defendant;  and  it  was  agreed  that  the  new  firm  of 
Ostell  &  Lepage,  by  the  agency  of  the  said  defendant  as 
the  managing  partner,  should  get  in  the  debts  then  due,  for 
the  use  of  the  said  intestate,  at  a  commission,  as  part  of 
the  profits  of  the  new  firm,  of  51.  per  cent. ;  but  there  were 
no  written  articles  of  partnership.    That  the  intestate  and 
the  defendant  carried  on  the  partnership  business  at  Cal- 
cutta, according  to  the  agreement,  up  to  the  time  of  the 
death  of  the  intestate,  which  took  place  on  the  21st  of 
November,  1841 ;  whereupon  the  plaintiff  became  his  ad- 
ministratrix in  England;  and  the  defendant  paid  the  sum 
of  3,250t,  partly  to  the  intestate  and  partly  to  the  plaintiff 
as  his  administratrix.    That,  from  the  time  of  his  return  to 
England,  the  intestate  carried  on  the  business  of  a  book- 
seller on  his  own  sole  account  in  London  up  to  his  death; 
and  that  his  London  house  supplied  books  to  the  firm  of 
Ostell  &  Lepage  at  Calcutta.     That,  on  hearing  of  the 
death  of  the  intestate,  the  defendant  made  out  what  pur- 
ported to  be  an  account  of  the  concern,  from  the  1st  of 
July,  1840,  up  to  the  31st  of  December,  1841 ;  and  pur- 
ported to  shew  the  state  of  the  said  concern  on  that  day, 
and  the  profit  made  thereby  up  to  that  day;  and  purport- 
ed to  shew  that  the  intestate's  share  of  profits  amounted 
to  23,149  rupees,  13  cenas,  3j  piri. 

That  the  plaintiff,  as  such  administratrix,  carried  on  the 
intestate's  business  in  London  up  to  the  30th  of  Septem- 
ber, 1842,  for  the  benefit  of  his  estate. 

That,  in  the  month  of  December,  1842,  the  plaintiff, 
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acting  as  administratrix,  and  the  defendant,  agreed  to         1851. 
carry  on  the  business  at  Calcutta  and  in  London  respective-        ostbll 
ly,  in  partnership,  on  certain  terms  contained  in  articles, 
which  were  set  forth  in  the  bill,  for  a  period  in  the  articles 
fixed,  to  terminate  on  the  30th  of  June,  1845. 

One  of  the  terms  of  this  partnership  was,  that  a  balance 
or  sum  of  50162b  lOs.  4i^d.  should  be  taken  out  of  the  capi- 
tal of  the  former  partnership,  and  paid  to  the  plaintiff  on 
account  of  the  intestate's  estate. 

The  bill  allied  that  the  plaintiff,  as  the  administratrix 
of  the  intestate,  carried  on  with  the  defendant  the  part- 
nership business,  not  only  up  to  the  30th  of  June,  1845, 
but  that  they  had  carried  on  the  same  on  the  terms  ex- 
pressed in  the  partnership  articles  up  to  the  31st  of  De- 
cember, 1841 ;  also  that,  notwithstanding  the  provisions 
contained  in  the  articles  of  partnership  providing  for  annu- 
al and  other  accounts  being  made  out  by  the  defendant, 
the  accoimts  between  the  intestate's  estate  and  the  defend- 
ant were  never  properly  taken ;  and  that  the  amount  of  the 
interest  of  the  said  intestate's  estate  in  the  said  copartner- 
ship business,  and  the  stock  in  trade  and  profits  thereof, 
were  never  ascertained  or  transferred  to  the  credit  of  the 
plaintiff  in  the  books  of  the  new  concern ;  and  that  the  de- 
fendant did  not,  in  each  year,  or  at  any  time,  make  out  or 
render  to  the  plaintiff  any  account  of  the  stock,  credits, 
and  debts  of  the  concern,  except  as  after  mentioned. 

The  bill  then  charged  that  none  of  the  accounts  which 
had  been  rendered  had  been  made  out  in  a  form  satis- 
factory or  intelligible  to  the  plaintiff;  and  that  it  was 
wholly  impossible  for  the  plaintiff,  from  the  accounts,  to 
ascertain  the  true  state  of  the  accounts  between  the  plain- 
tiff and  the  defendant.  The  bill  then  stated,  that  the 
plaintiff,  in  the  month  of  May,  1849,  caused  one  Robert 
Molloy,  as  her  attorney,  in  Calcutta,  to  institute  a  suit  in 
the  Supreme  Court  of  Judicature  in  equity  at  Calcutta 
against  the  defendant,  for  the  purpose  of  compelling  him 
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1851.  to  account  with  the  plaintiff^  through  her  attorney,  in  re- 
spect of  the  matters  aforesaid;  and  that  the  defendant, 
on  the  7th  of  March,  1850,  swore  to  his  answer  to  the  bill 
in  that  suit;  and  that,  shortly  after  that  time,  and  before 
his  answer  was  filed,  he  quitted  Calcutta  and  came  to 
England;  and  that  his  answer  was  filed  on  the  5th  of 
April,  1850. 

The  bill  also  charged,  that  when  the  defendant  left  Cal- 
cutta, he  placed  the  management  of  the  partnership  con- 
cern in  Calcutta  in  the  hands  of  some  agent,  whose  name 
the  plaintifi*  was  unable  to  discover,  by  whom  the  same 
was  still  carried  on,  as  the  plaintiff  charged,  for  the  joint 
benefit  of  the  intestate's  estate  and  of  the  defendant;  and 
the  bill  charged,  under  the  circumstances  aforesaid,  that 
the  same  business  ought  to  be  considered  as  still  subsisting. 
The  bill  then  alleged,  that  the  defendant's  answer,  put 
in  at  Calcutta,  was,  upon  exceptions  for  insufficiency,  de- 
cided to  be  insufficient,  and  further  time  was  given  to  the 
drfendant  to  put  in  a  further  answer  to  the  bill,  which  had 
expired;  and  that  the  defendant  had  not  put  in  any  fur- 
ther answer.  That  on  the  8th  of  February,  1851,  a  de- 
cree was  made  in  the  Supreme  Court  of  Judicature  at  Cal- 
cutta, for  taking  the  plaintiff's  bill  pro  confesso;  but  by 
reason  of  the  absence  of  the  defendant  from  India,  and  in 
the  absence  of  any  schedule  of  accounts  or  documents, 
and  of  divers  impediments  thrown  in  the  way  of  Robert 
Molloy  by  the  said  defendant's  agents  in  India,  he  had 
been  unable  to  prosecute  the  decree,  or  to  take  any  further 
step  in  the  suit  in  India  with  advantage,  or  to  procure  any 
effectual  relief  against  the  defendant  by  means  of  that  suit; 
and  that  the  plaintiff  was  compelled  to  seek  relief  against 
the  defendant  in  respect  of  the  aforesaid  affairs  by  means 
of  that  bill;  and  that  the  suit  of  the  plaintiff  in  India  was 
wholly  ineffectual;  and  that  the  further  prosecution  of  the 
same  was  in  fact  suspended.  The  prayer  of  the  present  bill 
was,  for  an  accoimt  of  the  stock  in  trade,  capital,  and  pro- 
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perty  of  the  intestate  (except  outstanding  debts)  in  the  bu*  isdi. 
siness  carried  on  at  Calcutta  on  the  30th  day  of  June,  1840, 
when  the  defendant  was  admitted  as  a  partner;  and  for 
an  account  of  the  dealings  and  transactions  and  profits  of 
the  business  at  Calcutta  firom  the  30th  of  June,  1840,  upon 
the  footing  of  the  business  being  considered  as  subsisting 
up  to  and  dissolved  upon  the  31st  of  December,  1841 ;  and 
that  the  amount  of  the  interest  therein  belonging  to  the 
intestate's  estate  on  the  said  31st  of  December,  1841,  might 
be  ascertained,  and  might  be  carried  to  the  credit  of  the 
plaintiff  in  the  books  of  the  partnership  concern  agreed  to 
be  carried  on  between  the  plaintiff  and  the  defendant  at 
Calcutta  and  in  London;  and  that  the  amounts  of  the 
capitals  of  the  plaintiff  and  defendant  respectively  in  the 
said  partnership  concern  on  the  1st  day  of  January,  1842, 
might  be  ascertained;  and  that  the  said  partnership  con- 
cern might  be  declared  to  have  continued,  and  to  be  still 
subsisting;  and  that  the  same  might  be  dissolved,  and  its 
affairs  be  wound  up  under  the  direction  and  decree  of  the 
Court,  and  upon  the  footing  of  the  agreement  of  the  31st 
of  December,  1842;  and  also  for  an  account  of  the  last- 
mentioned  partnership  concern,  and  of  the  respective  capi- 
tals therein,  and  of  the  debts  thereof,  including  the  amount 
due  to  the  plaintiff  in  respect  of  the  501 6Z.  lOs.  if^cL  and 
interest 

The  bill  also  prayed  consequential  relief  as  to  the  part- 
nership, and  also  an  account  as  to  the  monies  received  by 
the  defendant  on  account  of  the  plaintiff  upon  the  out- 
standing debts  due  to  the  intestate,  and  for  payment  of 
what  should  be  found  to  be  due.  It  also  prayed  for  a  re- 
ceiver, and  for  an  injunction. 

The  defendant  put  in  an  answer  to  part  of  the  bill,  set- 
ting forth  the  proceedings  in  the  Court  in  India,  and  al- 
leging that  it  was  not  true  that  Mr.  Molloy,  the  plaintiff's 
attorney  in  India,  had  been  unable  to  prosecute  the  decree  in 
India>  but  insisted  that  the  same  could  be  prosecuted  with 
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effect  in  the  Master's  office  in  India;  and  he  denied  that 
the  plaintiff*  was,  by  reason  of  any  inability  to  proceed 
with  that  suit,  compelled  or  had  occasion  to  seek  relief  in 
this  Court;  and  he  denied  that  he  had  any  documents 
from  which  the  truth  of  the  alleged  necessity  for  the  said 
plaintiff's  seeking  such  relief  against  the  defendant,  as  by 
her  bill  alleged  would  appear. 

To  the  remainder  of  the  bill,  the  defendant  pleaded, 
that  there  was  at  the  time  of  the  institution  of  the  pre- 
sent suit,  and  had  been,  at  Fort  William  in  Bengal  in  the 
East  Indies  a  Supreme  Court  of  Judicature,  which  was  a 
Court  of  law  and  equity  duly  constituted  by  royal  charter 
under  the  authority  of  Parliament,  and  having  full  and 
complete  jurisdiction  in  all  matters  of  equity;  and  that  the 
said  Robert  Molloy  was  at  the  time  of  the  institution  of 
such  suit,  and  thenceforth  had  been  and  still  was,  one  of 
the  attornies  of  the  Supreme  Court  of  Judicature,  and  as 
the  attorney  of  the  plaintiff  there  had  been  and  thence- 
forth  had  been  and  still  was  administrator  of  the  effects 
of  Thomas  Ostell,  deceased,  within  the  jurisdiction  of  the 
said  Court,  left  unadministered  by  one  Thomas  Edward 
Thompson,  deceased;  and  that  Robert  Molloy  was  at  the 
time  of  the  institution  of  such  suit,  and  thenceforth  had 
been  and  still  was  the  attorney  and  agent  in  Bengal  of  the 
plaintiff;  and  as  such  administrator,  and  as  agent  and  at- 
torney of  the  plaintiff,  and  on  her  behalf  and  by  her  au- 
thority, had,  on  the  9th  day  of  July,  1849,  filed  his  bill 
of  complaint  in  the  said  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  in  equity,  against  the  present  de- 
fendant, who  had  been  and  was  a  British  subject,  amena- 
ble to  the  jurisdiction  of  the  Court;  and  that  the  bill  in  the 
Supreme  Court  of  Judicature  stated  the  same  partnership 
between  the  said  deceased  and  the  defendant,  and  the  same 
partnership  between  the  said  Margaret  Ostell  and  the  de- 
fendant, as  were  stated  in  the  present  bill  of  Margaret 
Ostell;  and  that  it  was  thereby  prayed,  that  an  account 
might  be  taken  under  the  direction  of  the  Court,  with  all 
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usual  directions,  of  the  said  partnership  transactions  of  1851. 
the  firm  in  which  the  intestate  and  the  defendant  were 
partners,  and  also  of  the  then  subsisting  firm  in  which  the 
said  Margaret  Ostell,  as  administratrix  of  the  said  intes- 
tate's estate,  and  the  defendant  were  partners;  and  that 
the  said  last-mentioned  firm  might  be  dissolved  in  such 
manner  and  at  such  time  as  to  the  Court  should  appear 
fit;  and  that  the  former  firm  might  be  declared  to  have 
been  dissolved  on  the  31st  day  of  December,  1841,  and 
not  till  then;  and  also  that  an  account  might  be  taken  of 
what  had  been  collected  and  paid  by  the  said  defendant 
and  by  the  said  two  firms  in  which  the  defendant  was 
a  partner,  of  the  debts  due  to  the  intestate  on  his  own 
sole  account  before  the  formation  of  the  original  partner- 
ship, and  of  what  was  then  due  to  the  intestate's  estate 
firom  the  said  original  and  continuing  firms  on  the  last- 
mentioned  account;  and  that  the  said  defendant  might  be 
decreed  to  pay  all  balances  found  due  from  him  on  such 
accounts  respectively,  with  such  interest  as  the  Court 
should  decree,  the  plaintiff  thereby  offering  to  pay  such 
balances  as  should  appear  due  to  the  defendant  out  of  the 
estate  of  the  said  Thomas  Ostell,  deceased,  so  far  as  his 
assets  would  extend;  and  that  a  receiver  of  the  partner- 
ship effects  might  be  appointed  under  the  direction  of  the 
Court;  and  that  the  defendant  might  be  restrained  by  in- 
junction from  carrying  on  or  intermeddling  with  the  co- 
partnership business;  and  that  the  bill  prayed  such  other 
and  general  relief  as  to  the  Court  should  seem  meet,  and 
the  nature  of  the  case  should  require. 

The  defendant,  by  his  plea,  averred  that  he  duly  ap- 
peared to  the  said  bill  in  the  said  Supreme  Court  of  Ju- 
dicature, and' that  the  cause  was,  according  to  the  due 
course  of  the  same  Supreme  Court  of  Judicature,  heard 
and  determined  on  the  8th  day  of  February,  1851;  and 
that  the  said  Supreme  Court  was  of  opinion  and  deter- 
mined,  that   the  partnership  between  the  said  Thomas 
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1851.  Ostell  and  the  present  defendant  had  determined  on  the 
81st  of  December,  1841 ;  and  that,  as  between  the  defend- 
ant and  the  said  Margaret  Ostell,  it  determined  on  the 
21  St  of  October,  1848;  and  that  the  Court  did,  on  the 
same  8th  day  of  February,  1851,  decree,  that  it  should  be 
and  it  was  thereby  referred  to  the  Master  of  the  said  Su- 
preme Court  to  take  an  account  of  the  several  partnership 
dealings  and  transactions;  and  that  liberty  had  been  given 
to  the  defendant  to  make  proposals  for  a  compromise  instead 
of  taking  the  accounts;  and  all  parties  were  to  be  at  liber- 
ty to  apply  to  the  Court.  The  plea  further  averred,  that, 
in  prosecution  of  the  decree,  the  said  Robert  Molloy  did, 
on  the  26th  of  June,  1851,  duly,  according  to  the  practice 
of  the  said  Supreme  Court,  file  his  state  of  fiurts  and 
charge  before  the  Master  thereof;  and  that  the  inquiries 
under  the  said  decree  were  then  being  prosecuted  before 
and  by  the  said  Master,  and  were  depending. 

The  bill,  having  been  set  down  upon  the  defendant's 
plea,  now  came  on  for  argument 

Mr.  W.  M.  James  and  Mr.  Cotton  in  support  of  the  plea. 
— ^This  suit  has  in  substance  the  same  objects  as  the  suit 
in  India,  in  which  the  plaintiff  suing  by  her  attorney  has 
obtained  a  decree  which  is  now  in  prosecution  in  the  Mas- 
ter s  office  there.  Under  these  circumstances,  it  is  com- 
petent for  the  defendant  to  plead  the  existence  of  the  suit 
in  india  as  a  bar  to  the  present  proceeding  by  the  plain- 
tiff. Mr.  Beames  (a)  states  the  rule  of  the  Court  thus: — 
''  Where  a  suit  seeks  relief,  a  defendant  may  plead  that 
there  is  another  suit  depending  in  this  or  another  Court 
for  the  same  matter.  This  plea  corresponds  with  the  ex- 
ceptio  litis  pendentis  of  the  civilians,  and  is  analogous  to 
the  plea  at  common  law,  that  there  is  another  action  de- 
pending."   This  proposition  is  stated  by  the  learned  au- 

(a)  Bea.  Pleas  m  £q.  134. 
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thor  as  the  result  of  a  great  number  of  cases  and  as  the  1861. 
rule  hdd  down  in  the  older  books  of  pleading  and  prac- 
tice, which  he  cite&  The  case  of  BM  v.  Read  (a)  is  pre- 
cisely similar  to  the  present.  In  that  case  a  bill  had  been 
brought  and  a  decree  had  been  obtained  at  the  Rolls 
for  an  account^  and  that  the  defendant  should  pay  what 
should  be  found  to  be  due.  To  a  second  bill  for  the  same 
matter,  the  defendant  pleaded  the  first  suit  and  the  de- 
cree; and  the  plea  was  allowed,  on  the  ground  that  other- 
wise the  defendant  would  be  put  to  double  expense  and 
double  Texation.  If  it  should  be  objected,  that  the  decree 
pleaded  must  haye  been  within  the  same  jurisdiction  as 
that  of  the  Court  in  which  the  plea  is  pleaded,  that  objec- 
tion is  expressly  denied  to  be  law  by  the  Lord  Chancellor; 
who  says,  in  Weddsrbym  v.  Wedderhum  (6),  "  There  can 
be  no  doubt  that  the  general  rule  precludes  parties  from 
proceeding  in  any  other  Court  for  the  same  purpose  for 
which  they  are  proceeding  in  this  Court,  whether  the  other 
proceedings  are  taken  in  this  or  in  any  other  country.'^ — 
They  also  cited  Bayley  v.  Edwards  (c),  Oarciaa  v.  Ricar- 
do  (d),  and  Hodson  t.  BaU  (e). 

Mr.  RusaeU  and  Mr.  Bagshawe  in  support  of  the  bill. — 
The  plea  is  open  to  a  great  variety  of  objections.  It  is,  in 
substance,  a  plea  to  the  whole  bill;  there  ought  therefore 
to  be  a  distinct  statement  that  the  suit  in  India  is  for  all 
the  same  matters  as  those  contained  in  the  present  bill; 
and,  therefore,  this  plea,  which  does  not  expressly  make 
such  averment,  is  bad  in  point  of  form  (/).  But  a  plea  in 
such  a  form  could  not  have  been  allowed,  because  this 
suit  has  objects  more  extensive  than  the  one  in  India, 
inasmuch  as  it  asks  the  accounts  to  be  brought  down  to 

(a)  3  Atk.  690.  peal,  12  C.  &  F.  380. 
(6)  4  My.  &  Cr.  685,  596.  (e)  1  Ph.  177. 

{e)  3  Swanat.  703.  (/)  Mitf.  Plead.  246. 

{d)  14  Sim.  266;   S.  C,  on  ap- 
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I85ii  the  present  time.  The  present  bill  states,  moreover,  cir- 
cumstances not  stated  in  the  former  bill,  which  entitle  the 
plainti£Pto  relief,  to  which  the  plaintiff  could  not  be  entitled 
in  the  former  suit.  Now,  the  decree  of  the  Court  in  India 
does  not  touch  any  of  these  matters.  It  goes  simply  to  di- 
rect the  partnership  accounts  to  be  taken.  This  bill  prays, 
first,  for  an  account  of  what  is  due  in  respect  of  the  sum 
of  501 6Z.  10s.  4id.,  provided  to  be  paid  out  of  the  partner- 
ship to  the  intestate's  estate;  secondly,  for  an  account  of 
what  is  due  to  the  plaintiff  as  a  bookseller  in  London 
dealing  with  the  partnership  in  Calcutta;  and  thirdly,  for 
an  account  of  what  is  due  in  respect  of  sums  received  by 
the  defendant  on  account  of  the  debts  due  to  the  intestate 
himself,  and  which  he  appropriated  to  the  partnership 
business.  Again,  the  course  on  such  a  plea  as  this  is,  to 
refer  it  to  the  Master  to  inquire  whether  the  two  suits  are 
for  the  same  subject,  and  therefore  it  is  not  put  in  upon 
oath;  but  such  a  practice  cannot  be  deemed  to  extend  to 
the  case  of  a  suit  depending  in  a  foreign  court  (a).  The  plea 
of  a  decree  in  a  foreign  court  is  therefore  inappropriate; 
and  in  LordDiUon  v.  Alvares^b),  the  plea  of  a  suit  depend- 
ing in  the  Court  of  Chancery  in  Ireland  for  the  same  mat- 
ter as  in  the  suit  in  this  country  was  overruled;  and  the 
Lord  Chancellor  expressed  his  opinion,  that  he  could  not 
send  it  to  a  Master  to  look  into  the  bill  filed  in  Ireland. 
It  is  another  objection  to  this  plea,  that  the  decree  in  the 
India  suit,  which  it  sets  out,  cannot  be  acted  on.  Now, 
upon  these  pleadings,  it  is  apparent  that  the  suit  in  Cal- 
cutta is  useless,  since  both  the  parties  are  in  this  country. 
The  proper  course  for  the  defendant  to  take  is  to  answer 
the  bill  fully ;  and  when  the  suit  in  India  shall  have  been 
brought  to  an  end  by  a  final  decree,  the  defendant  may 
apply  to  this  Court,  who  will  then  deal  with  the  case  as 

(a)    Mitf:  on  Plead.  246,  247;      there  cited. 

l/rlm  V. y  1  Vera.  332;  (b)  4  Ves.  367. 

and  Foster  v.  VassaU,  3  Atk.  587, 


I 


I 
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shall  be  just — ^They  also  referred  to  Daniel's  Chancery         X351, 
Practice,  by  Headlam^  voL  1,  p.  627.,  and  the  cases  there      Vj 
cited. 


Mr.  JameSj  in  reply^  cited  Dewe  v.  Lord  BrowrUow  (a). 

The  Yios-Chanobllob  referred  to  the  case  of  Morgan  t. 
(b) ;  and  after  remarking  that  Lord  Chancellor  fTard- 


wicke  appeared  from  that  case  to  have  thought  that  a 
final  decree  in  Wales  in  respect  of  a  matter  the  subject  of 
a  bill  in  this  Court,  was  to  go  for  nothing;  proceeded  thus 
— ^I  do  not  think  that  I  can  allow  the  present  plea  Pass- 
ing by  all  question  as  to  the  form  of  the  plea,  I  will  dis- 
pose of  it  upon  its  substance.  A  decree  or  sentence  of  a 
foreign  court  may  be  pleaded  in  bar  of  a  suit  for  the  same 
matters  here;  but  then  it  must  be  a  final  decree:  Oarciaa 
V.  Ricardo  (c).  Now,  here  there  has  been  a  decree  in  India, 
but  it  is  not  a  final  decree.  The  plea  consequently  is  of  a 
suit  pending  in  India.  Now,  if  both  suits  are  pending  in 
this  country  in  Courts  of  concurrent  jurisdiction,  there  is 
no  doubt  that  a  plea  of  such  a  pending  suit  is  a  good  plea; 
in  such  a  case  the  second  suit  is  vexatious,  and  no  reason 
can  be  su^ested  why  they  should  both  proceed.  But  that 
is  not  a  very  extensive  principle.  Thus  where  there  is  an 
action  at  law  and  a  bill  also  for  the  same  matter,  the  Court 
will  compel  the  plaintiff  to  elect  with  which  he  will  pro- 
ceed; but  the  defendant  cannot  plead  the  pending  action 
in  bar  to  the  suit  But  how  would  it  be  with  respect  to 
a  plea  of  a  suit  pending  in  a  foreign  or  colonial  court?  In 
every  case  of  a  plea  of  a  pending  suit  in  a  foreign  court 
reasons  have  been  found  for  overruling  the  plea.  In  Bay- 
ley  V.  Edwards  (d),  Lord  Camden  certainly  entertained  an 
unfavourable  opinion  of  such  a  plea.     Now,  with  respect 

(a)  Dick.  611.  F.  380. 

(6)  1  Atk.  408.  (d)  3  Swanst  703. 

(c)  14  Sim.  266;  S.  C,  12  C.  & 


V. 
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1851.  to  the  present  case,  the  plaintiff  has  sued  the  defendant 
in  India,  and  he,  pending  that  suit,  has  come  to  £ngland; 
and,  to  a  bill  in  this  Court  against  him  for  the  same 
matters,  the  defendant  by  his  plea  alleges,  that  the  plain- 
tiff ought  not  to  take  any  proceedings  against  him  here, 
but  that  she  must  go  on  with  the  suit  in  India^  in  which 
the  plaintiff  can  now  haye  no  direct  process  of  contempt 
against  the  defendant,  and  can  obtain  no  discoTery  from 
him.  It  also  appears  that  both  bills  pray  for  an  injunc- 
tion, which,  upon  the  Calcutta  decree,  would  be  of  no 
ayail  in  this  country.  Both  bills  pray  for  a  receiyer,  as  to 
which  the  same  remark  applies.  The  defendant's  propo- 
sition is,  that  the  plaintiff  is  to  go  on  with  her  suit  in 
India  to  its  conclusion,  and  that  she  may  then  file  a  bill 
in  the  nature  of  a  supplemental  bill  here.  This  would 
amount  to  a  failure  of  justice;  for  the  decree  in  India  has 
been  obtained  upon  taking  the  bill  pro  confesso  against 
the  defendant;  and  it  is  plain,  that,  in  such  a  suit  for  an 
account  no  effectual  relief  can  be  obtained  in  India.  The 
proper  course  in  such  cases  is  to  apply  here  to  stay  pro- 
ceedings in  one  or  other  of  the  suits,  and  the  Court  will, 
upon  such  an  application,  have  no  difficulty  in  putting  the 
plaintiff  under  terms. 

The  plea  was  overruled,  and  the  defendant  was  ordered 
to  put  in  his  answer  on  or  before  the  first  day  of  Trinity 
Term,  with  liberty  to  the  plaintiff  to  except  to  the  answer, 

if  no  plea  had  been  put  in. 
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JraKiir  t;.  Row.  -^^-  ^^' 

JDY  an  indenture^  dated  the  20th  of  August,  ld41,  and  Certain  tene- 
made  between  Mary  Carter,  of  the  first  part;  Edward  Row  S*^Tal^of 
and  Elizabeth  his  wife,  of  the  second  part;  and  Anthony  ^^^^^^^ 
LoTebandi  of  the  third  part:  certain  hereditaments  were,  ^  the  lender 
in  consideration  of  200^  advanced  by  Anthony  Loveband,  of  yean,  upon 
assigned  and  assured  by  Edward  Row  and  Elizabeth  his  ^a^out  rf^e 
wife  to  Anthony  Loveband,  his  executors,  administrators,  proc««i*»fiwt, 

'  J         •  1  i»      1    ^        1        1  .  topajthecorti 

and  assigns,  thenceforth  for  the  then  residue  of  a  term  of  ofnie;  lecond- 
two  thousand  years  therein,  upon  the  following  trusts: —  t^'o?,Mdinter- 
"  That  the  said  Anthony  Loveband,  his  executors,  admin-  ^^'^^  *^" 
istratorS)  and  assigns,  shall  at  any  time  hereafter,  when  he  *^^  to  the 

-  ,,.    -.  owner.    The 

or  tney  snail  think  fit  (without  any  further  consent  or  con-  deed  contained 
currence  of  the  said  Edward  Row  and  Elizabeth  his  wife,  ^1^0^/^.^ 
their  executors,  administrators,  or  assigns),  without  preju-  ^^^^Jf^' 
dice,  however,  to  the  right  of  action  of  the  said  Edward  and  interest,  at 
Row  and  Elizabeth  his  wife  under  the  agreement  for  giv-  months;  and, 
ing  notice  hereinafter  contained,  seU  and  absolutely  di»-  ^jJ^S'ty 
pose  of  the  said  hereditaments  either  by  public  auction  or  *°?  ^^"^^^  ^^ 
by  private  contract,  and  assign  and  assure  the  same  in  such  mortgage,  and 
manner  as  the  purchaser  or  purchasers  thereof  shall  direct  menrby  Se*^ 
And  that  the  said  Anthony  Loveband,  his  executors,  ad-  &uf^*^'n®j^ 
ministrators,  and  assigns,  should,  out  of  the  trust  money  ^»^^  ^  foreclose 

the  equity  of 

which  shall  be  received  by  him  or  them  by  virtue  of  these  redemption  in 
presents,  in  the  first  place,  retain  and  defray  the  costs,  of  ScS\Ue**A^ 
charges,  and  expenses  attending  the  execution  of  the  trusts  *?  *^.j  ^o^T^^ 
hereby  in  him  and  them  reposed ;  secondly,  retain  unto  him-  ^cid,  that  the 
self  and  themselves  the  said  principal  sum  of  2002.,  together  for  a  sole,  and 
with  interest  for  the  same  at  the  rate  of  51.  per  cent  per  ^los^.*  ^^^ 
annum,  clear  of  all  deductions  and  abatements  whatsoever; 
and  thirdly,  pay  the  residue  or  overplus  unto  the  said  Ed- 
ward Row  and  Elizabeth  his  wife,  or  his  or  her  executors, 
administrators,  or  assigns."     The  indenture  contained  co- 
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1851.  venants  by  Edward  Row  and  Elizabeth  his  wife  with  An- 
thony Loveband,  that  they  would,  on  or  before  the  20th 
day  of  February  next,  pay  to  the  said  Anthony  Loveband, 
his  executors,  administrators,  and  assigns,  the  said  princi- 
pal sum  of  200{.,  with  interest  for  the  same,  and  absolute 
covenants  for  title,  as  on  a  mortgage;  and  that  the  said 
Anthony  Loveband,  his  executors,  administrators,  and  as- 
signs, should,  at  any  time  after  default  should  have  been 
made  in  pajrment  of  the  said  principal  sum  of  2002^  and 
interest,  peaceably  and  quietly  enter  into  and  enjoy  the 
said  hereditaments,  and  receive  the  rents  without  inter- 
ruption. And  (by  way  of  agreement,  and  not  so  as  to  af- 
fect any  purchaser  under  the  trusts  for  sale,)  it  was  cove- 
nanted and  declared,  that  no  steps  should  be  taken  by  the 
said  Anthony  Loveband,  his  executors,  administrators,  or 
assigns,  for  selling  the  said  tenements,  until  the  expiration 
of  six  calendar  months  next  after  the  said  Anthony  Love- 
band, his  executors,  administrators,  or  assigns,  should  have 
given  to  the  said  Edward  Row  and  Elizabeth  his  wife,  or 
to  the  survivor  of  them,  or  to  the  executors  or  adminis- 
trators of  such  survivor,  a  notice  in  writing  demanding 
payment  of  the  principal  sum  of  2002.  and  interest,  and 
default  should  have  been  made  in  payment  thereof  By 
subsequent  deeds  of  further  charge,  executed  by  Edward 
Row  alone,  the  money  secured  to  be  paid  was  increased  to 
3472.  6«. 

The  plaintiff,  as  the  executor  of  an  assignee  of  the  secu- 
rities for  the  sum  of  3472.  5s,,  in  June,  1850,  gave  to  Mr. 
and  Mrs.  Row  a  notice  requiring  payment  of  the  amount 
then  due  on  the  securities  at  the  end  of  six  montha  De- 
fault was  made  at  the  expiration  of  the  notice  in  payment 
of  the  amount 

The  plaintiff  thereupon  filed  the  present  claim  against 
Mr.  and  Mrs.  Row,  and  after  setting  out  the  securities  and 
the  deeds,  and  devolution  of  title  by  which  they  vested  in 
him,  claimed  the  foreclosure  of  the  equity  of  redemption  of 
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the  mortgaged  premised  in  the  form  set  out  in  schedule  A,        l^i- 
No.  6,  to  the  Orders  of  April,  1850.  Jinkin 


Mr.  FoUett  and  Mr.  NichoU  in  support  of  the  claim,  asked 
for  the  usual  order  of  foreclosure  given  by  schedule  C, 
Na  7,  to  those  Orders. 

The  Vicb-Chahobllor  said,  that  the  security  for  the  ad- 
vance was  simply  an  assignment  in  trust  for  sale,  and  not 
a  mortgage  in  the  usual  form;  and  that  where  this  was 
the  nature  of  the  contract  which  the  parties  had  entered 
into,  the  Court  could  not  foreclose  the  equity  of  redemp- 
tioUy  but  would  leave  the  lender  to  the  remedy  for  which 
he  had  contracted,  viz.  a  sale  and  re-pajrment  of  the  monies 
advanced  by  him  out  of  the  proceed& 

Mr.  FoUett  and  Mr.  Nichols. — ^In  Sampson  v.  Pattison  (a), 
Vice-Chancellor  Wigrarriy  it  is  true,  directed  a  sale;  but  in 
that  case  the  deed  contained  a  mere  trust  for  sale  to  secure 
money  advanced.    The  form  of  the  security  in  the  pre- 
sent case  is  a  trust  for  sale,  and  something  more.    It  con- 
tains a  covenant  for  re-payment  of  the  mortgage  money  at 
a  ^ven  day,  with  the  other  covenants  usual  and  proper  in 
the  case  of  a  mortgage,  and  these  covenants  constitute 
a  mortgage;  and  if  it  be  a  mortgage,  the  plaintiff  is  en- 
titled to  foreclose  the  equity  of  redemption  as  incident  to 
the  mortgage,  and  the  trust  for  sale  is  merely  a  cumulative 
remedy.     In  BcUfe  v.  Lord  (6),  which  was  the  case  of  a  con- 
veyance in  the  nature  of  a  Welch  mortgage.  Lord  Chan- 
cellor Sugden  said,  "  but  here  there  is  a  covenant  to  pay 
the  principal  and  interest  whenever  the  party  chooses  to 
call  for  it ;  and  the  mortgagor  may  call  for  a  re-conveyance 
of  the  estate  at  any  moment  after  he  has  paid  the  sum 
due.     It  appears  to  me  that  the  mortgage  is  not  a  Welch 

(a)  1  Hare,  633.  (6)  2  D.  &  W.  480. 


r. 
Row. 
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1851.  mortgage,  but  a  common  mortgage,  with  a  proviso  un- 
skilfully prepared/'  In  that  case  the  Court  decreed  that 
the  defendant  should  redeem  according  to  the  usual  course 
of  the  Court.  It  is  submitted,  that  the  principle  on  which 
the  Court  acted  in  that  case  entitles  the  plaintiff  here  to 
the  common  decree  of  foreclosure. 

The  y ice-Chanobllob  said,  it  was  admitted,  that^  under 
the  trusts  for  sale,  the  plaintiff  was  not  entitled  to  a  decree 
of  foreclosure;  but  it  was  suggested  that  the  covenants  in 
the  deed  rendered  it  a  mortgage.  After  reading  the  cove* 
nants,  his  Honor  proceeded  to  say  that  these  covenants 
did  not  at  all  supersede  or  vary  the  trusts  for  sale,  but 
that  they  were  all  in  accordance  with  such  trusta  The 
plaintiff  was  not  entitled  to  a  decree  of  foreclosure,  but 
to  an  order  for  sale.  Although  the  foreclosure  only  was 
asked  by  the  claim,  the  Court  could,  without  requiring  it 
to  be  amended,  make  an  order  for  sale  on  the  present  claim 
in  the  terms  of  No.  8  of  Schedule  C.  to  the  Orders  of  April, 
1850;  but  the  order  should  be  confined,  so  far  as  it  might 
operate  as  to  Mrs.  Row,  to  secure  2002.  and  interest  only, 
and  not  to  cover  the  sums  subsequently  advanced. 

The  decree  was  taken  in  that  form. 
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1861. 


In  the  Matter  of  the  Trusts  of  the  Will  of  Gborqe  ^^  * 

Habtnall,  deceased;  ' 

'-''^  Fa>.  lith. 

In  the  Matter  of  The  Teusteb  Act,  1850: 

Ex  parte  HoDOEa 

U  NDER  the  provisions  of  the  will  of  George  Hartnall,  The  penon  en- 
md  of  a  settlement  made  on  the  marriage  of  Richard  ^^^^di^ 
Hodges  and  Elizabeth  his  wife,  the  sum  of  3134fi  8a  6rf.  ^•***^^^*}i^ 

^  ^  ^  '  ^  trait,  requetted 

New  3^  per  cent.  Annuities  became  vested  in  the  name  of  in  writing  two 
Sealy  Poole,  deceased,  as  the  trustee  thereof,  in  trust  to  sole  deceaaed 
pay  the  dividends  to  Mrs.  Hodges  to  her  separate  use  for  ^holTiiMie  the 
her  life,  and,  after  her  decease,  upon  certain  trusts  in  the  *™»*  fto«k  w»» 

,       *  standing  in  the 

will  of  George  Hartnall  mentioned.  Bank  booki,  to 

Sealj  Poole  died  on  the  27th  of  July,  1850,  intestate;  Iridend«,Mid 
and  letters  of  administration  to  his  estate  and  effects  were  ^^^  ^^  ^^ 

nalt  for  twen- 

shortly  afterwards  granted  to  Thomas  James  Poole  and  ty-eightdaysin 

Catherine  Burt  the  wife  of  Charles  James  Tapp  Burt,  by  the  petition  of 

the  Prerogative  Court  of  Canterbury.  2«i^7!^ ^Sf" 

The  above  sum  of  8134t  8*.  6d.  New  81  per  cent  An-  ^^  dividendi, 

*  *^  the  Court  de- 

nuities  remained  standing  in  the  name  of  Sealy  Poole,  de-  ciared  that  the 
ceased,  in  the  Bank  books;  and  the  dividends  which  ac-  thedividendJ 
crued  due  up  to  the  10th  of  October,  1850,  were  received  jjj'pri^^ 
by  Mra  Elizabeth  Hodges  under  a  power  of  attorney  by  ^^^  request 

^  'f      ''    was  Tested  m 

Sealy  Poole  to  her.  the  petitioner; 

After  the  decease  of  Sealy  Poole,  Thomas  James  Poole  J7h^  no  au- 
and  Catherine  Burt  declined  to  interfere  in  the  execution  tJ»oritytonuike 

^  any  order  asto 

of  the  trusts  of  the  will  of  George  Hartnall,  or  of  the  set-  *ny  diyidends 
tlement  on  the  marriage  of  Mr.  and  Mrs.  Hodges;  but  no  accrue, subse- 
new  trustees  of  the  will  or  of  the  settlement  could  be  ap-  a^^  of  Ae« 
pointed,  by  reason  that  there  was  not,  either  in  the  will  *!"*•*• 
or  in  the  settlement,  any  power  of  appointing  new  trus- 
tees. 
Mrs.  Elizabeth  Hodges  caused  a  notice  in  writing,  dated 


re- 
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1851.        the  6th  of  October,  1851,  to  be  duly  served  on  Thomas 
/„  «         James  Poole  on  the  17th  of  October,  1851,  and  on  Cathe- 

"&^^V''  ^^^^  ^^^  ^^  ^^^  ^^^  ^^  October,  1851,  thereby  requesting 
HoiMixs.  and  directing  them  to  transfer  the  sum  of  3134Z.  8^.  6A 
New  3  J  per  cent.  Annuities  into  the  name  of  the  Account- 
ant-6eneral  of  this  Court,  to  the  account  of  the  Account- 
ant-General  in  the  matter  of  the  trusts  of  the  will  of 
George  Hartnall  deceased,  ex  parte  Elizabeth  Hodges  the 
wife  of  Richard  Hodges,  late  Elizabeth  Hartnall  widow; 
and  also  to  receive  the  dividends  which  had  accrued  due 
thereon  subsequent  to  the  10th  of  October,  1850,  and  to 
pay  the  same  over  to  Elizabeth  Hodges,  pursuant  to  the 
trusts  of  the  will  and  of  the  settlement  Thomas  James 
Poole  and  Catherine  Burt  neglected  to  comply  with  the 
above  request 

This  was  the  petition  of  Richard  Hodges  and  Elizabeth 
his  wife,  which,  after  setting  forth  the  above  facts,  prayed 
that  the  right  to  receive  the  dividends  then  already  accrued 
on  the  sum  of  3134i  8«.  6(2.  New  3^  per  Annuities,  stand- 
ing in  the  name  of  Sealy  Poole  deceased,  and  still  re- 
maining unreceived,  and  also  to  receive  the  dividends 
thereafter  to  accrue  on  the  same  stock  during  the  lifetime 
of  the  petitioner,  might  be  vested  in  Elizabeth  Hodges,  or 
such  other  person  as  the  Court  should  think  fit  to  appoint 
for  that  purpose;  and  if  necessary  or  proper  that  the  divi- 
dends then  already  accrued  on  the  said  Bank  Annuities, 
together  with  the  dividends  thereafter  to  accrue  thereon 
during  the  life  of  Elizabeth  Hodges,  might  be  ordered  to 
be  paid  to  her  on  her  separate  receipt. 

The  petition  came  on  to  be  heard  ex  parte. 

Mr.  Freding  in  support  of  the  petition. — ^The  trustees 
having  neglected,  for  a  period  exceeding  twenty-eight  days, 
to  receive  the  dividends  in  compliance  with  the  request 
of  Mrs.  Hodges,  the  person  entitled  to  them,  the  case  is 
brought  within  the  23rd  section  of  the  Winding-up  Act, 
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1850  (a);  and  that  section  thereupon  authorises  this  Court 
to  vest  the  right  to  receive  the  dividends  in  Mrs.  Hodges. 
The  words  used  are  "sole  trustee;"  but,  looking  at  the 
interpretation  clause,  and  contrasting  that  section  with 
the  24th  section  immediately  following,  it  is  apparent 
that  the  legislature  meant,  in  section  23,  to  provide  for 
the  case  of  a  sole  trustee  if  there  were  only  one  trustee ; 
or,  if  there  were  more  than  one  trustee,  then  for  the  case 
of  all  the  trustees  neglecting  to  act  The  petition  asks, 
that  the  declaration  of  Mrs.  Hodges's  right  to  receive  the 
dividends  may  be  extended  to  fiiture  as  well  as  to  past 
dividenda  The  words  of  the  Act  are  "the  dividends 
thereof,"  without  any  limitation. 

The  Vicb-Chancellor  observed,  that  it  was  a  strange 
application  of  the  interpretation  clause  to  hold  the  words 


I8dl. 

In  re 

Hartnali-, 

Kx  parte 

HODGXS. 


(a)  By  the  Trustee  Act,  1850, 
10&  11  Vict  c.  96,  8.  23,  it  is  en- 
acted, '^  That  where  BUjsole  trosh 
tee  of  any  stock  or  chose  in  action 
■hall  neglect  or  refuse  to  transfer 
such  stock,  or  to  receive  the  divi- 
dends or  income  thereof  or  to  sue 
for  or  recover  such  chose  in  ac- 
tion, or  any  interest  in  respect 
thereof,  according  to  the  direction 
of  the  person  absolutely  entitled 
thereto,  for  the  space  of  twenty- 
eight  days  next  after  a  request  in 
writing  for  that  purpose  shall 
have  been  made  to  him  by  the  per;- 
son  absolutely  entitled  thereto,  it 
shall  be  lawM  for  the  Court  of 
Chancery  to  make  an  order  vest- 
ing the  sole  right  to  transfer  such 
stock,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for 
and  recover  such  chose  in  action 
or  any  interest  in  respect  thereof^ 
in  such  person  or  persons  as  the 
said  Court  may  appoint." 

And  it  is  enacted,  s.24,  ''That 

VOL  V. 


where  any  stock  shall  be  standing 
in  the  sole  name  of  a  deceased 
person,  and  his  or  her  personal 
representative  shall  be  out  of  the 
jurisdiction  of  the  Court  of  Chan- 
cery, or  cannot  be  found,  or  it 
shall  be  uncertain  whether  such 
personal  representative  be  living 
or  dead,  or  such  personal  repre- 
sentative shall  neglect  or  refuse 
to  transfer  such  stock  or  receive 
the  dividends  or  income  thereof, 
according  to  the  direction  of  the 
person  absolutely  entitled  there- 
to, for  the  space  of  twenty-eight 
dajrs  next  after  a  request  in  writ- 
ing for  that  purpose  shall  have 
been  made  to  him  by  the  person 
entitled  as  aforesaid,  it  Hhall  bo 
lawful  for  the  Court  of  Chancery 
to  make  an  order  vesting  the 
right  to  transfer  such  stock,  or 
to  receive  the  dividends  or  in- 
come thereof,  in  any  person  or 
persons  whom  the  said  Court 
may  appoint." 

D.  G.  S. 
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1851.  "  sole  trustee  "  to  mean  all  the  trustees  where  there  were 

"  j^^  more  than  one.     But,  on  the  whole,  he  thought  it  correct; 

Hartnall,  and  also  that  the  declaration  of  the  right  to  receive  the 

Ex  parte  .    .  .   , 

HoDOBs.  dividends  might  be  general 

An  order,  with  a  declaration  to  this  effect,  was  made. 


The  order  having  been  served  upon  the  Governor  and 
Company  of  the  Bank  of  England,  they  required  the  mat- 
ter to  be  brought  before  the  Court  on  their  appearance. 

1852. 
Feb,  13<A.         Mr.  Freeling  now  moved,  upon  notice,  on  behalf  of  Mr. 

and  Mrs.  Hodges,  that  the  Governor  and  Company  of  the 

Bank  might  be  directed  to  act  in  obedience  to  the  order  of 

the  15th  day  of  December,  1861;  or,  if  necessary,  that  the 

order  might  be  varied,  Mr.  Hodges  offering  to  indemnify 

the  Bank.    He  submitted  that  the  order,  as  drawn  up, 

was  in  the  form  authorised  by  the  Act 

Mr.  Wigrwni  and  Mr.  CoUon  for  the  Governor  and  Com- 
pany of  the  Bank  of  England. — This  order  is  made  under 
the  provisions  of  section  23  of  the  Trustee  Act,  1850.  Now 
that  section  cannot  authorise  an  order  for  the  receipt  of 
dividends  hereafter  to  accrue  due;  it  provides  only  for  the 
receipt  of  the  dividends  which  the  trustee  has  neglected 
or  refused  to  receive,  which  can  only  be  dividends  receiv- 
able at  the  date  of  the  request  made  under  the  provisions 
of  this  section,  that  is  to  say,  dividends  which  had  accrued 
due  previously  to  the  request  Such  a  limitation  would, 
in  the  present  case,  confine  the  order  to  dividends  due  prior 
to  the  9th  of  October,  1851,  and  would  exclude  the  divi- 
dend which  accrued  due  on  the  10th  of  that  month.  So 
far,  therefore,  as  the  order  declares  the  right  to  be  vested 
in  Mrs.  Hodges  to  receive  the  dividends  thereafter  to  ac- 
crue on  the  Bank  Annuities  during  her  life,  it  is,  we  sub- 
mit, not  sustainable  under  the  Act;  and  the  request  must 
be  renewed,  and  an  order  obtained  after  default,  toties 
quoties  Mrs.  Hodges  desires  to  receive  the  dividends. 
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Mr.  Fredingy  in  reply,  submitted  that  the  words  of  the  18^2. 

23rd  section  were  sufficiently  large  to  authorise  the  Court,  /«  «, 

by  order,  to  vest  in  Mrs.  Hodges  the  sole  right  to  receive  ^^^^J^^' 

future  as  well  as  accrued  dividends,  the  words  "  the  divi-  Hodgm. 
dends  thereof"  being  sufficient  to  include  all  future  as 
well  as  past  dividends. 

The  Vice-Chancellob  said,  it  was  quite  proper  for  the 
Bank  to  bring  the  question  before  the  Court.  The  legis- 
lature had,  by  this  Act,  given  large  powers  to  the  Court, 
and  it  was  of  great  public  importance  that  the  orders  made 
under  the  Act  should  be  in  every  respect  accurate.  He 
thought  that  the  order  of  the  15th  of  December,  1851,  so  far 
as  it  declared  that  the  right  to  receive  the  dividends  there- 
aft^  to  accrue  on  the  Bank  Annuities  during  the  life  of 
the  petitioner  Elizabeth  Hodges  was  vested  in  her,  could 
not  be  supported,  but  that  otherwise  the  order  was  correct. 


The  order  of  the  15th  of  December  was  somewhat  varied 
in  its  terms,  and,  as  altered,  was  to  the  following  effect: — 

Declare  that  Sealy  Poole  in  his  lifetime  was  a  trustee, 
and  that  the  said  Thomas  James  Poole  and  Catherine  Burt, 
as  administrators  of  the  said  Sealy  Poole,  are  trustees  of 
the  3J£  per  cent  Annuities  hereinafter  mentioned,  within 
the  intent  and  meaning  of  the  Trustee  Act,  1850;  and  that 
the  petitioner,  Elizabeth  Hodges,  is  beneficially  interested 
in  the  said  Bank  Annuities,  and  absolutely  entitled  to  the 
dividends  thereof  during  her  life.  And  it  appearing  that 
the  said  Thomas  James  Poole  and  Catherine  Burt  have 
neglected  or  refused  to  receive,  according  to  the  direction 
of  the  said  petitioner  Elizabeth  Hodges,  for  the  space  of 
twenty-eight  days  next  after  a  request  in  writing  for  that 
purpose  made  to  them  by  the  said  petitioner,  the  dividends 
on  the  said  Bank  Annuities  accrued  prior  to  the  9th  of 
October,  1861,  the  day  on  which  such  request  was  served: 
This  Court  doth  order,  that  the  right  to  receive  the  divi- 

i2 
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1852.        dcnds  accrued  prior  to  the  9th  of  October,  1851,  on  the 

In  re         3134?i.  8«.  6d,  3/.  5«.  per  cent.  Annuities,  standing  in  the 

^&p^^ru''    ^^^^^  ^^  *^®  Governor  and  Company  of  the  Bank  of  Eng- 

HoDGis.       land  in  the  name  of  Sealy  Poole,  late  of  &c.,  deceased,  and 

still  remaining  unreceived,  be  vested  in  the  petitioner 

Elizabeth  Hodges,   the  wife   of  the  petitioner  Richard 

Hodges. 


Dec.  lik  Man  v.  Rickbtts. 

A  purchaacr  jyiR.  8H AFTER  movcd  that  a  purchaser  might  be  at 
u^de"/a^^ree  ^^^^7  ^^  P^J  t^c  amount  of  his  purchase-money,  and  of 
of  the  Court,      ^he  valuation  of  the  timber,  amounting  to  8495{.  1 5«.  6ct, 

property  de-  ,  , 

scribed  m  tithe  he  accepting  the  title  to  the  mansion  house  and  lands,  the 
question  on  Ac  subjcct  of  the  Contract ;  but,  inasmuch  as  he  had  purchased 
mafned^to  bT"  ^^^^  ^  being  tithe  free,  without  prejudice  to  any  applica- 
decided  in  the     tion  the  purchaser  might  make  for  compensation  in  case  a 

cause  whether 

the  tithe  paued  title  should  not  be  made  to  the  tithes;  and  that  he  should 
^the  testotor-  ^®  thereupon  let  into  possession  of  the  mansion  house 
and  appii^  in    ^ud  lands.    He  said  that  it  was  a  question  still  before  the 

the  cause  for  ^  ^  *  ^ 

leave  to  pay  the  Master,  undccidcd  in  the  cause,  whether  the  tithes  passed 
purchase-money  with  the  mansion  house  and  lands  under  the  words  of  the 
'^i  he^  ht  "^   ^^  ^^  *^®  testator  in  the  cause. 

thereupon  be 

let  into  posses-  Mr.  HoUett,  for  the  plaintiff  in  the  cause,  was  willing 
chased  property,  that  the  purchasc-mouey  should  be  paid  in  on  the  terms 

application  ho 

might  thereafter      The  Vice-Chancelloe  said,  the  general  rule  was,  that  a 

make  for  com-  .  ,       i ,  i  n  T  ,  .  , 

pensation,in  purchaser  shouid  not  be  allowed  to  pay  his  purchase- 
conid*notulti-  money,  nor  be  allowed  to  enter  into  the  possession  of  the 
JJ*^^yJ^^«  purchased  land,  until  after  acceptance  of  the  title;  he 
The  Court,  con-  thought,  howevcr,  that  as  a  claim  to  compensation  only 
a  claim  to         was  asked  to  be  reserved,  he  might  properly  make  the  or- 

compensation       fler  askcd. 
only  was  asked       ^*  wo«>v^ 

to  be  reserved 

to  the  purchaser,  made  an  order  accordingly. 
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1851. 

In  the  Matter  of  The  Direct  Exeter,  Plymouth,  and     d^  13^;^ 

Deyonport  Railway  Company; 

AND 

In  the  Matter  of  The  Joint  Stock  Companies  Windino-up 

Acts,  1848: 

Ex  parte  Woolmer  and  Others. 

IN  the  year  1845,  a  Company  was  projected  for  making  ^  Railway 
a  raUway,  to  be  called  "  The  Direct  Exeter,  Plymouth,  ^v^y  .H 
and  Devonport  Railway."    The  Company  was  provision-  ally  registered, 

11  •  J.        3    •       t,  x«xVx  3  ••!    *"^  shares  had 

ally  registered  m  August  in  that  year,  and  a  provisional  been  allotted  in 
committee  was  appointed   to  obtain  an  Act  of  Parlia-  J^^i  dep^siu 
ment     Some  allotments  of  shares  were  made  among  a  had  been  paid, 

^        but  no  deed  of 

few  persons^  who  paid  a  sum  of  28.  per  share  in  respect  settlement  or 
of  each  share  so  allotted  to  them  towards  the  expenses  ^tl^^wM^ 
of  the  imdertaking,  but  no  deed  of  settlement  or  parlia-  JJ[^^^i^. 
mentary  contract  was  ever  executed.    The  prospectus  of  came  abortive. 

^  .       ,     1  1       fi  /.        In  June,  1849, 

the  Company  contained  the  names  and  addresses  of  a  the  usual  order 

great  number  of  persons  as  constituting  the  provisional  J^dupth^ 

committee,  but  many  of  these  persons  never  acted  as  such ;  Company  on 

others    of  the  provisional   committee    incurred  various  of  one  of  the 

debts  and  liabilities  in  and  about  the  formation  of  the  thecommit- 

Company;  but  the  undertakmg  became  abortive,  and  was  ;::;/°^^f ' 

finally  abandoned,  without  any  application  to  Parliament  proceedings 

^      *  *  under  the  order 

bemg  made.  were  carried  on 

Upon  the  petition  of  Lieutenant-Colonel  Ellis,  a  member  ^rmuch"iiti- 
of  the  committee  of  management,  the  usual  order  to  wind  ption,thenum- 

°  ber  of  persons 

up  the  Company  was  made  on  the  8th  of  June,  1849.  remaining  on 

Sir  William  Home,  the  Master  to  whom  the  winding-up  tributorieswere 
of  the  affairs  of  the  Company  was  referred,  appointed  the  ^  oms^of** 
official  manager,  who  thereupon  brought  in  before  the  whom,  beir^  out 
Master  a  list  of  the  contributories  of  the  Company.    Many  tion,  was  not 

finally  fixed  as 
a  contributory. 
In  May,  ISAl,  three  of  the  seven  contributories  prosentod  a  petition  for  the  discharge  of  the  order, 
or  for  a  stay  of  all  proceedings  under  it: — Ifeffi^  that  the  Company  was  within  the  Winding-up  Act, 
1848;  and  the  petition  was  dismissed,  with  costs. 
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1651.  questions  arose  upon  settling  the  list,  and  the  cases  of  many 

In  re  ^^  ^^^  pcrsous  placed  upon  the  list  became  the  subject  of 

Exm^^vT-  ®'PP^^^  *^  *^^  Court     Some  of  the  questions  arising  upon 

MOUTH,  AND  thcso  appcals  have  been  reported.  .  See  HoUingsworth's 

IJbvonport 

Railway  Ca   ccLse  (o),  Parhury's  cose  (6),  Beslys  case  (c),  HaU's  case  (d), 
v^LMBR.     SoWs  case  (e),  Matthews'  case  (/),  Roberts'  case  (g). 

In  the  month  of  May,  1851,  Edward  Woolmer,  John  Eyre 
Eingdon,  and  Samuel  Segard  Bastard,  presented  a  petition, 
stating  the  former  petition,  and  the  order  of  the  8th  of  June^ 
1849,  for  winding  up  the  Company;  and  that  the  official 
manager  had,  in  the  first  instance,  inserted  in  the  list  of 
contributories  the  names  of  all  the  allottees  of  shares  and 
of  all  the  members  of  the  provisional  committee;  but  that 
it  having  been  judicially  determined  that  these  allottees, 
and  the  members  of  the  committee  as  such  merely,  with- 
out special  circumstances,  ought  not  to  be  placed  on  the 
list  of  contributories,  all  these  names,  with  the  exception 
of  the  names  of  some  members  of  the  provisional  commit- 
tee, had  been  struck  out  of  the  list;  and  that  the  three 
petitioners,  and  Colonel  Ellis,  Benjamin  Salter,  and  Major 
D'Urban,  at  the  time  of  presenting  the  petition  resident 
in  Canada,  and  William  Henry  Tanner,  all  of  whom  had 
attended  a  meeting  of  the  committee  held  on  the  31st  of 
December,  1845,  had  been  alone  retained  on  the  list  of 
contributories  of  the  Company.  The  petition  also  stated^ 
that  the  Master  had  made  a  call  upon  all  the  persons  re- 
maining upon  the  list  of  contributories;  but  that,  appeals 
being  pending  against  the  decisions  of  the  Master  placing 
the  names  of  some  of  the  last-mentioned  persons  on  the 
list,  the  Master  had  directed  that  such  call  should  not  be 
enforced  until  the  appeals  should  be  disposed  of  The  pe- 
tition also  stated,  that  the  petitioners  had  paid  560^  each 

(a)  3  De  G.  &  S.  102.  (e)  3  De  G.  &  &  241. 

(6)  Id.  43.  (/)  Id.  234. 

(c)  Id.  224.  iff)  Id.  206. 
{(l)  Id.  214. 
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in  diicharge  of  the  debts  of  the  Company;  that  only  one 
action  was  pending  against  one  member  of  the  committee; 
that  the  debts  remaining  unliquidated  amounted  altoge- 
ther to  lOOOI.  only;  and  that  the  Master's  call  was  to  dis- 
charge in  part  the  costs  of  the  proceedings  under  the  Act 
The  petition  prayed  that  the  order  of  the  8th  of  June,  1849, 
directing  the  Company  to  be  wound  up  under  the  Joint 
Stock  Companies  Winding-up  Act,  1848,  might  be  dis- 
diarged,  or  that  all  proceedings  thereunder  might  be  stayed. 


1651. 

In  re 
Thb  Dirbct 

EXBTBR,  PlT- 

moitth,  and 

Dbvonport 

Railway  Co. 

E*  parte 

WOOLMBR. 


Mr.  Bctcon  and  Mr.  TerreU  in  support  of  the  petition. 
This  was  an  unformed  Company;  and  such  an  association 
is  not  within  either  of  the  Winding-up  Acts :  Carmtchael's 
caBe{a)y  Bedet/s  oa8e(b).  These  cases  justify  us  in  saying 
that  the  order  to  wind^p  ''The  Direct  Exeter,  Plymouth, 
and  DeYonport  Railway  Company,''  was  an  order  to  wind 
op  what  never  existed.  If  it  should  be  said  that  it  was  com- 
petent to  this  Court  to  wind  up  the  affairs  of  the  associa- 
tion of  persons  acting  together  for  the  purpose  of  forming 
that  Company,  the  answer  is,  first,  that  the  order  does  not 
in  form  apply  to  such  an  association ;  and  secondly,  that 
whatever  may  be  the  power  of  this  Court  in  that  respect 
under  the  Winding-up  Act  of  1849,  the  order  for  winding 
up  this  Company  was  obtained  on  the  8th  of  June,  1849, 
which  was  prior  to  the  date  when  the  Act  of  1 849  came 
into  operation;  and  the  association  did  not  come  within 
the  provisions  of  the  Winding-up  Act,  1 848,  as  a  Company 
described  in  sect  1  of  that  Act  But  if  it  be  alleged  that 
the  Act  of  1849  was  retrospective,  then  the  petitioners  in- 
sist, that  it  appears  from  the  investigation  in  the  Master's 
office  that  there  are  seven  persons  only  on  the  list;  and 
that,  as  to  one  of  these  persons,  namely,  Major  D'Urban,  he 
is  out  of  the  jurisdiction,  and  that  he  has  not  been  served 
with  any  notice  of  the  proceedings,  and  therefore,  for  the 


(a)  17  Sim.  163 


(6)  3  Mac.  &  G.  ^7, 
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1851. 

In  re 

Tarn  Direct 

ExiTKR,  Ply- 

MUirrU,   AND 

Dbvonport 
Railway  Co. 

Eat  parte 
WOOLMSR. 


present  purpose,  he  is  not  a  member;  so  that,  strictly,  the 
Company  to  be  wound  up  must  be  held  to  have  consisted 
of  six  persons  only;  and  consequently,  if  the  association 
had  been  otherwise  included  in  the  1st  sect,  of  the  Act 
of  1849,  yet,  consisting  of  less  than  seven  members,  it  was 
by  that  section  excluded. 

It  might  be  said,  the  petitioners  had  waived  their  ri^t 
to  object  to  the  order  now  sought  to  be  discharged,  by  hav- 
ing gone  in  under  it  before  the  Master.  The  answer  to 
that  is,  that  it  was  done  in  self  defence,  and  that  the  pe- 
titioners have  taken  no  active  part  before  the  Master.  As 
to  the  debts  incurred  in  the  endeavour  to  form  the  Com- 
pany remaining  unliquidated,  the  petitioners  are  ready 
and  now  offer  to  undertake  to  liquidate  them;  so  that 
there  is  no  object  for  which  the  order  should  be  sustained. 
The  real  question  is,  whether  these  petitioners  should  be 
obliged  to  pay  the  very  heavy  costs  uselessly  incurred  in 
the  Master's  office  by  the  official  manager,  upon  an  order 
improperly  obtained  on  the  petition  of  Colonel  Ellis. — 
They  also  cited  Fox  v.  Clifton  (a). 


Mr.  Roahurgh  for  the  official  manager. — Although  it 
may  be  admitted,  that,  in  the  cases  referred  to  in  support  of 
the  petition.  Lord  Cranworth  and  the  Lord  Chancellor  may 
have  expressed  doubts  as  to  whether  such  Companies  as 
the  present  ought  to  be  treated  as  being  within  the  Acts, 
their  observations  were  extra-judicial,  and  ought  not  to 
overrule  in  this  Court  the  decisions  which  declare  such 
Companies  as  the  present  to  be  within  the  Acts:  UpJUTs 
case  (6),  Bedeifs  case  (c),  and  CotUe's  case  (d).  These  peti- 
tioners, if  they  had  had  any  case  on  which  the  order  to 
wind  up  could  have  been  discharged,  were  bound  to  have 
asked  for  such  an  order  long  since,  and  not  to  have  stood 


('i)  6  r/mg.  776. 
{b)  2  H.  L.  Caa.  6»3. 


(c)  2MR0.&G.  176. 
(tO  Id.  165. 
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by,  ready  to  accept  the  benefits  of  the  order  if  any  were  1851. 

to  be  obtained  from  it  by  them :  Re  Chepstow,  Gloucester,  j^  ^ 

and  Forest  of  Dean  Railway  Company  (a).     At  all  events,  J""  Direct 

if  they  obtain  such  an  order  as  they  ask,  it  must  be  on  the  mouth,  and 

DsVONPORT 

terms  of  their  paying  the  costs  already  incurred  in  the    railway  Co. 
Master's  office.  ^^. 

Mr.  Malins  and  Mr.  Daniel  for  Lieutenant-Colonel  Ellis. 
— ^The  Act  of  1849  was  a  declaratory  Act,  and  its  opera- 
tion was  expressly  made  retrospective  by  sect.  88;  and  it 
appears  that  there  are  at  present  seven  names  upon  the 
list  of  contributories;  and  that  list  is  made  binding  on  the 
petitioners  by  sect  18  of  the  Act  of  1849. 

They  referred  to  Barber's  case  (6),  Brittain's  case  (c),  8t 
James's  Clvb  case  (d),  Beardshaw  v.  Lord  LondeAorough 
(Nov.  15). 

Mr.  Kardakej  Mr.  TT.  Jf.  James,  and  Mr.  R.  R,  Dean, 
appeared  for  other  parties. 

The  Yiob-Chahoellob. — I  consider  myself  bound  by  the 
authorities  which  have  been  cited,  and  I  must  hold  this 
Company  to  be  included  within  the  Winding-up  Act  of 
1848.  Now,  if  that  be  so,  how  does  the  present  petition 
stand?  This  order  was  obtained,  in  June,  1849,  by  a  per- 
son who  represented  to  the  Court  that  a  large  number  of 
persons  were,  jointly  with  himself,  liable  to  claims  of  cre- 
ditors. The  present  petitioners  knew  what  was  going 
on,  and  were  willing  to  avail  themselves  of  the  benefit 
of  that  order,  if  benefit  there  had  been.  Upon  an  inves- 
tigation of  the  circumstances  and  of  the  law,  it  is  shewn 
that  those  who  are  liable  as  contributories  to  the  Compa- 
ny are  very  few.  A  vast  amount  of  costs  has  been  in- 
curred: that  is  no  reason  for  discharging  this  order,  nor 

(a)  2  Sim.  N.  S.  11.  (c)  1  Sim.  N.  S.  281. 

(b)  1  De  G.  &  S.  726;  S.  C,  on  (d)  16  Jur.  171. 
appeal,  1  Mac.  &  O.  176. 
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1861.  for  staying  proceedings  under  it  at  the  instance  of  the^e 

In  f  petitioners.    If  the  law  imposes  on  these  petitioners  the  li- 

Vxvm^^'  ability  to  bear  the  costs  which  have  been  incurred,  they 

MOUTH,  AND  must  bcar  it     If  there  are  prounds  on  which  they  can 

Dbvokpobt  ...  ,    . 

Railway  Ca   throw  liability  from  off  themselves  on  others,  it  is  open  to 
Wooufui.     them  to  do  so;  but  to  come  here  to  discharge  the  order  is 
not  the  way  to  do  that    There  must  be  no  order  upon 
this  petition,  except  to  dismiss  it  with  costs. 


Jtdy  3U.     In  the  Matter  of  Thb  London  and  Birhinoham  Extension, 
Dec,  19M.         ^^^  Northampton,  Davbntey,  Leamington,  and  Waewiok 

Railway  Company  ; 

AND 

In  the  Matter  of  the  Joint  Stock  Companies  Winding-up 

Acts,  1848  &  1849. 

Gay's  Case. 

By  the  iub-  X  HIS  was  a  motion  by  way  of  appeal  from  an  order  made 

tmct  of  a  proTi>  by  the  Master  in  winding  up  the  above  Company,  for  a  call 

tocdRiS^  of  11. 13^.  per  share  (less  deposits  paid  on  account)  on  the 

Company,  giv-  contributorics  in  Class  1,  in  which  class  the  appellant  Mr. 

ing  the  ngaal  ,  ,  *  * 

powers  to  the  Qay  was  included,  to  provide  a  fund  for  the  payment  of 
JSIJ^^ent,  certain  debts  due  from  the  Company,  and  the  costs,  charges, 
werewfftieTto*'  and  expenses  incurred  in  a  suit  instituted  with  the  appro- 

the  agreement 

of  the  third  part  oorenanted,  that,  in  the  event  of  the  application  to  Puliament  being  munooeisfol, 
they  would  pay  and  discharge  all  the  costs  and  expenses  which  should  have  been  incurred  with  a 
view  to  the  promotion  of  the  undertaking,  and  all  other  costs  and  charges  of  every  description  in< 
cidental  thereto,  such  costs  and  charges  to  be  assessed  rateably  on  the  sums  subscribed  by  them  re- 
spectively. On  winding  up  the  Company  under  the  Winding-up  Acts,  it  was  alleged  on  behalf  of 
some  of  the  contributories,  that  the  managing  committee  had  received,  by  means  of  the  depositi^  much 
more  than  sufficient  for  the  payment  of  all  necessary  costs,  charges,  and  expenses  of  every  description, 
and  had  misapplied  considerable  sums;  but  it  did  not  appear  that  proceedings  to  enforce  the  alleged 
liabilities  of  Uie  members  of  the  committee  would  be  attended  with  any  immediate  beneficial  result: 
— Hdd^  that,  until  some  proceedings  had  been  taken  before  the  Master  to  ascertain  and  enforce  these 
liabilities,  a  call  ought  not  to  have  been  made  on  the  contributories  generaUy,  for  payment  of  the 
debts  proved  against  the  Company,  and  of  the  costs  incurred  by  the  official  manager  in  the  prosecn* 
tion  of  a  suit  and  in  the  defence  of  an  action  under  the  sanction  of  the  Master,  and,  generally,  under 
the  winding-up  order. 

Proceedings  for  the  above  purpose  were  consequently  commenced  before  the  Master.  While 
they  were  in  the  course  of  prosecution,  a  call  was  made  by  him  on  the  contributories  genially, 
to  provide  a  fund  for  payment  of  the  above  costs  merely: — Hdd^  that  the  call  had  been  properly 
made. 
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bation  of  the  Master  and  in  defending  an  action,  and  in        1861. 
winding  up  the  Company.  "  j^^ 

The  debts  established  before  the  Master,  for  which  the   Thb  London 

AND    BntMINO- 

Company  was  liable,  amounted  to  273U  16&  4dL;  and  the    bamExtto- 
costs,  charges^  and  expenses  incurred  in  the  Master's  office   r^^wat  Go. 
sod  in  the  various  proceedings  at  law  and  in  equity  under    qj^yTcaxb, 
the  Master's  sanction,  were  estimated  at  2000JL  and  up- 
wards.   The  order  now  appealed  from  was  to  provide  funds 
in  part  to  meet  these  amounts. 

Tho  official  manager  had  obtained  10/.  only  towards 
meeting  the  expenses  incurred. 

The  following  statement  of  the  circumstances  of  the  case 
18  taken  in  substance  from  a  judgment  delivered  by  the 
Master: — 

The  Company  was  projected  in  the  year  1845,  and  had 
for  its  object  the  formation  of  a  railroad  (in  extension 
of  the  London  and  Birmingham  Railway),  which  was  to 
connect  Warwick,  Northampton,  and  certain  other  towns. 
A  large  number  of  shares  were  issued  and  taken;  and 
the  deposits  paid  on  those  shares  amounted  to  upwards  of 
18,0001  In  the  month  of  August,  1845,  a  subscription 
contract  was  executed,  the  provisions  of  which  were  shortly 
these:  It  was  made  between  certain  parties  of  the  first  part, 
and  by  parties  whose  names  appeared  in  the  schedule  to 
the  deed  as  parties  of  the  third  part,  who  had  become  sub- 
scribers to  the  undertaking  for  certain  numbers  of  shares. 
The  provisions  of  that  deed  were  shortly  in  effect  to  ap- 
point a  certain  number  of  persons  a  managing  committee, 
for  the  purpose  of  carrying  out  the  undertaking,  and  for 
applying  to  Parliament  for  the  necessary  powers.  By  one 
of  the  provisions  of  the  deed,  the  managing  committee  were 
empowered  by  the  parties  to  the  deed  to  appoint  bankers, 
engineers,  surveyors,  clerks,  and  other  persons,  and  to  pay 
them  such  salaries  as  they  might  deem  right,  and  to  enter 
into  any  contracts  for  making  the  proper  surveys,  and  tak- 
ing all  the  measures  with  a  view  to  the  application  to  Par- 
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1861.        liament  for  carrying  the  project  into  effect.    The  deed  au- 

/„  ^         thorised  them  to  apply  the  monies  "which  might  be  paid  as 

Thb  London    deposits  in  the  discharge  of  the  expenses  which  might 

AND  DlRMJNO'  

HAM  ExTKN-  be  incurred.  The  deed  also  contained  the  following  sti- 
Railway  Co.  pulation :  ''  And  the  said  several  persons  parties  to  these 
QAT^Ati.  presents,  for  themselves  severally,  and  their  several  and  re- 
spective heirs,  executors,  administrators,  and  assigns,  do 
hereby  undertake  and  agree,  that,  in  the  event  of  the  in- 
tended application  to  Parliament  not  being  successful,  the 
said  parties  to  these  presents  shall  and  will  well  and  truly 
bear,  pay,  allow,  and  discharge  all  the  costs  and  expenses 
which  shall  have  been  incurred,  whether  previously  to  or 
after  the  execution  of  these  presents,  in  and  about  or  with 
a  view  to  the  establishment  or  promotion  of  the  said  un- 
dertaking, whether  in  or  about  the  making,  obtaining,  or 
completing  of  any  surveys  or  estimates  for  the  said  railway, 
branches,  and  works,  or  any  of  them,  or  on  account  of  any 
solicitor's  charges,  counsel's  fees,  and  also  the  costs  of  or 
incidental  to  the  preparing,  applying  for,  soliciting,  or  pro- 
curing any  such  Act  as  aforesaid,  travelling  expenses,  and 
all  other  costs  and  charges  of  every  description,  incidental 
or  preparatory  to  the  proposed  undertaking ;  all  such  ex- 
penses, costs,  and  charges,  to  be  computed  and  assessed 
rateably  on  the  sum  or  sums  respectively  subscribed  by 
each  of  the  said  several  persons  parties  to  these  presents." 
Upon  the  faith  of  this  deed  and  for  the  purpose  of  car- 
rying on  the  undertaking,  with  a  view  to  the  application 
to  Parliament,  considerable  expenses  were  incurred,  solici- 
tors, engineers,  and  local  agents  were  employed,  and  pro- 
ceedings were  taken  which  are  usual  in  such  cases;  but 
eventually  the  undertaking  was  not  carried  on,  the  ap- 
plication to  Parliament  having  failed  on  the  Standing 
Orders. 

The  sums  which  were  paid  by  way  of  deposits  appeared 
to  have  been  expended  in  a  manner  not  fully  explained 
before  the  Master  or  the  Court;  except  that,  with  reference 
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to  a  sum  of  10,0001,  it  was  alleged  that  the  managing  com-        1851. 
mittee  exceeded  their  powers,  and  In  breach  of  their  duty         j^  ^ 
and  trust  had  applied  this  sum  by  way  of  deposit  under  an    "r""  London 
agreement  entered  into  by  some  of  the  directors  with  the    ham  Extbn- 
Warwick  and  Birmingham  Canal  Company,  and  the  War-    railway  Co. 
wick  and  Napton  Canal  Company,  by  which  they  agreed    Q^^^^g^ 
for  a  certain  large  sum  of  money  to  purchase  those  un- 
dertakings. 

The  winding-up  order  was  made  in  May>  1849.  In  June, 
1849,  the  official  manager  was  appointed.  Claims  had 
been  brought  in  on  behalf  of  persons  alleging  themselves 
to  be  creditors,  to  the  amount  of  21,000^  and  upward&  Of 
these  claims,  27002.  only  had  been  admitted  as  debts  due 
from  this  Company. 

Amongst  these  claims  was  one  for  a  balance  of  an  ac- 
count^ a  sum  of  45002.,  claimed  by  a  Mr.  Pritchard,  who  had 
been  employed  as  surveyor  and  engineer  by  the  managing 
committee  in  reference  to  the  projected  line  of  railway. 
The  Master  had,  in  pursuance  of  an  order  of  the  Vice- 
Chancellor  Knight  Bruce  (a),  directed  that  Mr.  Pritchard 
should  bring  his  action  against  the  official  manager,  and 
authorised  the  official  manager  to  defend  that  action. 
That  action  had  accordingly  been  commenced,  the  declar- 
ation had  been  delivered,  and  the  official  manager  had 
been  obliged  to  plead,  and  the  action  was  in  a  state  to  be 
tried. 

With  regard  to  the  10,0002.  alleged  to  have  been  mis- 
applied, a  case  was  laid  before  counsel  by  the  Master's 
direction,  for  their  opinion  as  to  whether  a  suit  might  not 
be  successfully  instituted  for  the  purpose  of  recovering 
the  money  so  received  by  the  Canal  Companies.  A  suit 
was  instituted  under  the  advice  of  counsel,  (in  which 
the  Master  concurred,)  not  by  the  official  manager  him- 
self, but  by  one  of  the  contributories,  as  plaintiff,  on  an 

(a)  See  Pritchard' s  case,  ante,  Vol.  4. 
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1851.        undertaking  being  given,  with  the  Master's  authority,  that 

j^  re         that  contributory  should  be  indemnified  in  respect  of  any 

Jnd'b«mwg-   ^^^*^  ^®  should  be  put  to  by  reason  of  that  suit     The  suit 

HAM  ExTBN-    was  in  the  course  of  prosecution,  and  answers  had  been  put 

Railway  Co.   in.    To  meet  the  expenses  of  these  proceedings,  the  official 

Oay^ass.    manager  had  only  received  a  sum  of  lOL,  which  was  the 

small  balance  left  in  the  hands  of  the  banker,  with  a  smi 

of  70^,  which  had  been  paid-  to  him  in  anticipation  of 

calls  by  certain  contributories  to  the  Company. 

Mr.  Daniel  and  Mr.  Cole  in  support  of  the  appeal. 

Mr.  Cooper^  Mr.  Molina,  and  Mr.  Swift,  for  the  official 
manager,  in  support  of  the  Master's  order. 

The  arguments  upon  this  motion  were  repeated  on  a 
subsequent  hearing  (a),  and  are  shortly  stated  post  (b),  with 
the  other  arguments  used  on  that  occasion. 

The  Vicb-Chancbllob: — 

The  cases  which  have  been  mentioned  during  the  argu- 
ment as  having  been  decided  by  me,  may  or  may  not 
have  been  correctly  decided;  but,  whether  correctly  or  in- 
correctly decided,  they  do  not  appear  to  me  to  govern  the 
present  case,  and  they  seem  to  me  scarcely  to  affect  it 

I  must  assume  that  this  contention  was  raised  before 
the  Master,  upon  his  intention  being  made  known  of  mak- 
ing a  call  upon  the  contributories  on  the  list;  the  conten- 
tion, namely,  that  as  between  those  contributories  who 
formed  the  managing  committee,  and  those  who  did  not^ 
the  manajQ^ng  committee  were,  by  reason  of  large  sums 
which  they  had  not  accounted  for,  liable  in  the  first  in- 
stance to  the  call,  liable  at  least  in  a  much  greater  d^ree. 
Now  I  can  conceive  a  case  in  which  there  may  be  such 
an  urgent  necessity  for  a  call,  a  case,  the  circumstances 

(a)  See  p.  129.  (6)  See  pp.  129—134. 
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of  which  may  render  it  not  unfit,  for  a  time  at  least,  to  1851. 
disr^ard  that  contention,  and  to  make  the  call  at  once.  j^  ^ 
Assuniinff,  however,  that  there  may  be  such  a  case  of  ne-    The  London 

*^  '  ...  ,  andBirmino- 

cessity,  rendering  that  temporary  injustice  unavoidable,    hamExten- 
the  question  still  remains,  whether  this  was  such  a  case,    railway  Co. 
It  seems  to  me,  that  there  were,  in  the  Master's  office,  the    o^yVcAw. 
means  of  entering  into  and  deciding  the  question,  to  a  great 
extent  at  least  if  not  wholly,  between  the  managing  com- 
mittee and  the  shareholders  at  large.    The  managing  com- 
mittee might  have  been  required  to  exhibit  an  account  of 
the  sums  that  they  had  received,  and  their  manner  of  ap- 
plying them;  and  then  something  at  least  approaching  to 
a  notion  might  have  been  formed,  not  only  on  the  question 
whether  there  was  to  be  an  inequality  of  contribution  be- 
tween the  managing  committee  and  the  general  sharehold- 
ers, but  also  as  to  the  amount  of  that  inequality. 

I  am  of  opinion,  that  between  the  two  inconveniences  or 
the  two  hazards,  it  was  safer  and  better  to  attempt  at  least 
to  inTestigate  that  question  before  making  the  call  The 
call  having  been  made  without  entering  into  the  question 
at  ally  but  merely  on  hearing  the  arguments  without  call- 
ing for  the  evidence  or  taking  it  into  account,  with  defer- 
ence to  the  Master,  I  think  that  in  this  particular  case  it 
will  be  better  to  adopt  that  course.  It  seems  that  the 
Vaster  considered  that  my  decision  in  Ex  parte  Pritchard 
precluded  thai  I  did  not  so  intend  the  decision;  and 
I  repeat,  with  deference  to  him,  I  do  not  now  so  under- 
stand it. 

I  think,  therefore,  that  this  order  for  a  call  should  be 
discharged,  without  prejudice  to  any  question,  in  order 
that  the  matter  may  be  gone  into  before  the  Master  as  to 
the  case  urged  against  the  managing  committee. 

I  discharge  the  whole  call.  If  I  had  a  discretion  to  mo- 
dify it,  I  should  hardly  know  how.  I  have  not  the  materials. 
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Railway  Co. 


Gay^sCass. 


After  this  decision,  the  official  manager  renewed  his  ap- 
plication to  the  Master  for  a  call  of  1/.  13^.  per  share  on 
Class  1  of  the  contributories,  for  the  purpose  of  proyiding 
a  fund  for  paying  the  costs  incurred,  on  the  ground  that 
the  members  of  the  managing  committee  were  either  in- 
solvent or  resident  abroad;  and  that  the  necessity  to  pay 
these  costs  was  very  urgent  In  proof  of  the  inability  of 
the  managing  committee  to  pay  the  amount  required,  the 
official  manager  adduced  the  evidence  of  himself  and  others 
before  the  Master,  as  to  the  pecuniary  and  other  circum- 
stances of  the  members  of  the  managing  committee. 

The  official  manager  deposed,  that  the  amount  which  he 
should  be  able  to  realise  by  proceedings  against  certain  of 
the  members  of  the  managing  committee  of  the  Company, 
for  sums  alleged  to  have  been  improperly  expended  by 
them,  would  (excepting  any  amount  which  might  be  realised 
from  the  estate  of  Richard  Cromwell  Carpenter,  deceased, 
with  the  particulars  of  which  the  official  manager  was 
acquainted)  be,  as  he  verily  believed,  by  reason  of  the  ab- 
sence abroad  of  some  of  the  said  members,  and  his  know- 
ledge of  the  circumstances  of  others,  derived  from  inqui- 
ries apd  otherwise,  very  trifling,  and  wholly  insufficient  to 
pay  the  costs,  charges,  and  expenses  of  and  incidental  to 
the  winding  up  of  the  Company. 

Mr.  William  Newnham  Charles  Wright,  who  with  Mr. 
Thomas  James  Hanbury,  his  late  partner,  had  been  the 
solicitors  for  the  Company,  deposed,  that  in  such  capacity 
and  otherwise  he  had  become  acquainted  with  the  circum- 
stances of  many  of  the  shareholders  therein ;  and  that  he 
had  read  the  above  examination  of  the  official  manager, 
and  deposed  in  the  same  words  as  the  official  manager  as 
to  the  amount  which  the  official  manager  would  be  able 
to  realise  by  proceeding  against  the  members  of  the  manag- 
ing committee. 

With  this  evidence  as  to  the  inability  of  the  members 
of  the  committee  to  meet  the  costs  incurred,  the  official 
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tnanager  made  a  fresh  application  to  the  Master  for  a 
call  upon  the  contributories,  to  provide  a  f\ind  for  the  paj- 
tnent  of  the  costs,  charges,  and  expenses  incurred  in  the 
suit  instituted  with  the  approbation  of  the  Master,  and  in 
defending  the  action,  and  in  winding  up  the  affairs  of  the 
Company,  but  not  including  any  provision  for  payment  of 
the  debts  due  from  the  Company;  and  he  satisfied  the  Mas- 
ter that  a  call  was  necessary  to  meet  these  costs.  In  No- 
vember, 185 1,  the  Master  made  an  order,  by  which  a  call 
of  H.  13&  per  share  was  made  upon  the  contributories  in 
Class  1,  including  Mr.  Gay,  (less  deposits  paid  on  account), 
the  call  to  become  payable  on  or  before  the  31st  of  De- 
cember. 
Mr.  Qaj  appealed  from  this  order. 


1851. 

In  re 
Th9  London 
AND  Birming- 
ham Exten- 
sion, &c. 
Railway  Co. 

OAT^f  Cin. 


The  motion  upon  the  appeal  now  came  on  for  hearing.       Bee,  letk. 


Mr.  Daniel  and  Mr.  Cole  in  support  of  the  appeal — As 
the  only  assets  of  the  Company  which  the  official  manager 
has  been  enabled  to  find  consist  of  a  sum  of  102.,  the  whole 
amount  of  the  deposits  must  be  accounted  for  by  the  ma- 
naging committee.  Notwithstanding  the  receipt  of  this 
large  sum,  and  the  small  sum  remaining,  claims  have  been 
made  under  this  order  to  the  amount  of  20,000Z.  and  up- 
wards. The  engineers'  bills  remain  to  a  large  extent  un- 
paid, and  also  the  solicitors'  bills  to  the  amount  of  many 
thousands  of  pounds,  and  the  local  agents'  bills.  So  that 
there  evidently  exists  a  very  important  question,  which 
some  persons  ought  to  be  forthcoming  to  answer,  namely, 
what  has  become  of  the  amount  received. 

It  appears  that  a  portion  of  this  fund,  a  sum  of  10,0002., 
was  spent  by  the  managing  committee  in  attempting  to 
purchase,  in  violation  of  the  powers  of  the  Parliamentary 
contract,  and  entirely  in  their  own  wrong,  two  canals, 
called  the  Warwick  and  Napton,  and  the  "Warwick  and  Bir- 


yoL.  V. 
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1851.  mingham  Canals.      That  10,000i.  deducted  from  the  re- 

in  re  ceipts  would  Still  Icavc  18,000t  to  be  accounted  for. 

AND  BiRaMNG-  ^^^  pcrsotts  who  have  executed  the  subscribers'  agree- 

HAM  ExTEN-  ment  have  bound  themselves  undoubtedly  by  contract  with 

8I0N,  &C.  ,  . 

Railway  Co.  the  managing  committee  to  defray  the  expenses  which 
Gay's  Cask,  should  be  properly  incurred  in  the  prosecution  of  this 
undertaking,  and  they  have  authorised  the  managing  com- 
mittee to  apply  the  deposits  for  the  purposes  of  such  pay- 
ment. It  has  been  from  the  first  a  matter  of  great  anxiety 
on  the  part  of  the  subscribers,  to  prevail  on  the  Master  to 
call  upon  the  managing  committee  to  account  for  the 
deposits;  but  they  have  been  wholly  unable  so  to  do.  The 
Master  appears  to  have  considered,  that,  under  the  Parlia- 
mentary contract,  there  is  a  direct  legal  liability  on  the 
part  of  the  subscribers  to  pay  the  debts  which  the  man- 
aging committee  should  incur;  and  that,  inasmuch  as  the 
debts  have  not  been  paid,  he  is  therefore  to  have  r^ard 
to  that  primary  legal  liability,  without,  in  the  first  instance 
at  least,  considering  the  question  of  the  liability  between 
the  managing  committee  and  the  subscribers. 

We  submit  that  this  was  not  the  correct  view  of  the  case. 
The  83rd  section  of  the  Winding-up  Act  of  1848,  provides 
thus:  "  It  shall  be  lawful  for  the  Master  from  time  to  time 
to  make  calls  on  the  contributorics,  or  on  such  individual 
contributories  or  classes  of  contributorics,  as  he  may  think 
proper  (but  so  far  only  as  such  contributories  respectively 
shall  be  liable  at  law  or  in  equity  to  pay  the  same,)  as  well 
for  raising  such  amoimt  as  may  be  necessary  to  pay  the 
debts  or  liabilities,  or  any  of  the  debts  or  liabilities  of  such 
Company,  or  any  part  thereof,  or  the  costs,  charges,  and 
expenses  of  winding-up  the  same,  as  also  for  the  purpose 
of  adjusting  and  settling  the  respective  claims  of  contribu- 
tories upon  each  other." 

Now  the  Master,  under  this  83rd  section,  has  ample 
powers  (if  he  tliinks  that,  under  the  circumstances  of  the 
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Company,  it  is  just,  with  reference  to  the  ofTicial  manager,  1851. 
that  he  should  not  be  left  without  funds  for  payment  of  j^  ^^ 
the  debts,)  to  make  a  call,  of  sulBBcient  amount  to  meet  the   Thr  London 

,  ,  ^     ^  AND    BlRMING- 

exigencies  of  the  olBScial  manager,  on  those  individual  con-  ham  Extkn- 
tributories  who  appear  upon  the  proceedings  to  be  prima-  railway  Co. 
rily  liable.  All  the  members  of  the  managing  committee  o^^^^gj 
have  executed  the  parliamentary  contract.  They  are  all, 
therefore,  under  the  same  legal  liability  as  the  other  con- 
tributories.  An  amount  of  deposits  has  been  received  by 
the  members  of  the  committee  for  which  they  have  not  ac- 
counted ;  and  here  are  debts  to  be  paid,  for  which  they,  and 
not  the  other  contributories,  are  legally  liable.  If  it  is 
inconvenient  to  take  the  accounts  of  the  managing  com- 
mittee before  the  official  manager  has  money  in  hand, 
nothing  is  more  easy  than  for  the  Master,  in  putting  into 
execution  the  powers  of  the  83rd  section,  to  supply  this 
deficiency,  with  justice  to  all  parties,  by  making  a  call 
on  the  managing  committee  for  such  an  amount  as  would 
be  sufficient  to  meet  the  exigencies  of  the  official  manager. 
The  managing  committee,  as  agents,  have  received  from 
their  principals  funds  more  than  sufficient  for  the  purpose 
of  meeting  the  liabilities  that  they  have  incurred,  and 
for  which  funds  they  have  not  accounted.  There  arises, 
therefore,  on  the  face  of  the  parliamentary  contract,  and 
on  these  circumstances,  as  they  appear,  a  clear  and  plain 
equity,  entitling  the  principals  to  ask  this  Court  not  to 
enforce  against  them  their  legal  liability  in  aid  of  their 
agents,  until  the  agents  have  duly  accounted  for  their  re- 
ceipts. 

In  Hunter's  case  (a),  Mr.  Hunter's  name  had  been  placed 
on  the  list  of  contributories.  The  official  manager  had  not 
received  any  money  on  account  of  the  Company,  arid  liad 
incurred  expenses  in  winding  it  up,  and  the  Court  had 

(a)  1  Sim.  N.  S.  435. 

k2 
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1861.  ordered  him  to  pay  costs  out  of  the  estate  in  several  casefli 

In  re  ^^  which  pcrsons  whose  names  had  been  placed  on  the 

'^^^^^^^  list  of  contributories  had  appealed  to  the  Court  (which  ex- 

HAM  ExTBN-  penses  and  costs  amounted  to  2063Z.).     The  Master  order- 

Railway  Co.  ed  SOOL  to  be  raised  towards  payment  of  that  amount  by 

OatTcass.  *  ^^^^  ^^  ^^*'  ^^  P^^  share  on  Mr.  Hunter  (who  held  100 
shares)  and  on  the  other  contributories  whose  names  were 
on  the  list.  Although  the  amount  of  costs  actually  in- 
curred was  upwards  of  20002.,  the  actual  call  was  for  8002. 
only.  On  a  motion  to  discharge  the  call,  Lord  Cranworfh^ 
then  Vice-Chancellor,  said,  "  I  am  of  opinion  that,  before 
the  Master  can,  in  the  exercise  of  his  discretion,  make  a 
call  for  costs,  he  must  have  ascertained  that  the  sum  for 
which  he  is  making  the  call  is  costs  for  which,  in  the  dis- 
tribution of  the  costs  among  the  different  parties,  the  per- 
son on  whom  the  call  is  made  is  liable."  "  It  does  not  at 
all  follow  because  20632.  have  been  incurred  for  costs,  that 
8002.  is  a  proportion  in  respect  of  which  this  gentleman 
may  have  to  contribute.  It  is  not  necessary  for  me  to  say 
more  than  that  at  the  present  moment,  because  the  Master 
has  only  said  that  there  certainly  will  be  8002.  of  costs, 
and  he  has  made  a  call  to  raise  that  sum.  But  I  very 
much  doubt  whether  any  call  for  costs  can,  according  to 
the  true  construction  of  the  Act  of  Parliament,  be  made 
till  the  amoimt  of  the  debts  to  which  each  party  is  liable 
has  been  ascertained;  because,  though  the  Master  is  to 
make  a  call  not  only  for  the  debts  of  the  Company,  but 
also  for  the  costs,  yet  he  is  to  make  the  call  in  respect 
of  the  costs  as  well  as  the  debts,  so  far  only  as  the  con- 
tributories shall  be  liable  at  law  or  in  equity  to  pay  the 
same.'' 

[The  Vicb-Chancbllor. — Does  it  not  make  a  difference, 
that  in  this  case  these  subscribers  have  executed  a  deed 
of  covenant,  by  which  they  have  agreed  to  contribute  not 
only  towards  the  debts  and  demands,  but  towards  the  costs 
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which  might  be  incurred?  Is  there  any  doubt  that  the 
persons  who  subscribed  the  parliamentary  contract  belong- 
ed to  a  class  the  whole  of  which  is  liable  to  a  call  of  some- 
thing in  respect  of  the  debts  which  have  been  proved,  as- 
suming that  the  parties  who  are  primarily  liable  are  not 
able  to  pay?] 

The  contract  is  only  between  the  subscribers  and  the 
managing  committee.  Under  that  contract,  the  committee 
are  empowered,  out  of  the  deposits,  to  make  certain  pay- 
ments. If  those  deposits  had  been  insufficient,  then  this 
covenant  might  be  successfully  enforced  by  the  committee 
of  management,  for  their  indemnity,  as  against  the  other 
subscribers.  But  if  the  case  is,  that  the  managing  com- 
mittee have  been  furnished  by  the  general  body  of  contri- 
butories  with  sums  sufficient  to  satisfy  all  those  debts,  what 
equity  have  the  managing  committee?  and  what  equity 
have  the  creditors,  who  derive  their  equity  through  the 
managing  committee,  against  the  general  body  of  contri- 
butories,  who  have  already  supplied  the  managing  com- 
mittee with  funds  more  than  sufficient?  If,  therefore,  you 
look  at  the  contract  as  a  contract  between  the  contribu- 
tories  and  the  managing  committee,  it  is  one  that  the  com- 
mittee could  not  enforce,  because  we  should  meet  them 
with  the  statement,  "We  have  supplied  you  with  more;" 
and  if  the  creditors  came,  we  should  answer,  "  You  must 
work  out  your  equity  through  the  equity  of  the  managing 
committee."  But  then  it  is  said,  that  any  attempt  to  do 
80  would  be  ineflfectual.  And  the  Master  accordingly  finds, 
"  that  the  amount  likely  to  be  raised  by  proceedings  against 
the  members  of  the  managing  committee  of  this  Company 
before  referred  to  for  sums  alleged  to  have  been  improperly 
applied  by  them  will  be  very  small."  "We  submit,  with 
great  deference  to  the  Master,  that  the  evidence  did  not 
warrant  such  a  finding.  There  is  no  evidence  to  shew,  that, 
if  proceedings  were  fairly  taken  against  the  members  of 
the  managing  committee,  those  proceedings  would  be  fruit- 


1851. 


In  re 
Ths  London 

AND  BlRMING- 

HIM  EXTSN- 

8I0N,  &C. 

Railway  Co, 
OAT*f  Gas*. 


134 


CASES  IK   CIIANCE&Y. 


1851. 


In  re 
Tub  IjONDon 

AND  BiRMINa- 

HAM  Exten- 
sion, &c. 
Railway  Co. 


Gay*»  Cass. 


less.   The  contributories  offered,  before  the  Master^  to  take 
those  proceedings  themselves. 

Mr.  Malins  and  Mr.  Swift  appeared  for  the  official  man- 
ager. 

Mr.  C.  P.  Cooper  and  Mr.  De  Oex,  for  contributories 
who  were  in  favour  of  the  call. 

The  Vice- Chancellor  (without  calling  on  them): — I  do 
not  think  I  can  interfere  with  what  the  Master  has  done. 
The  first  question  is,  whether  the  Master  has  power  to  do 
what  he  has  done?  And  the  facts  as  to  that  are  these: — 
The  Master  has  divided  the  contributories  into  two  classes, 
those  who  have  executed  the  subscription  contract,  and 
those  who  have  not  executed  the  subscription  contract 
Now,  he  has  not  made  any  subdivision  of  those  who  have 
executed  the  subscription  contract.  If  there  is  any  liabi- 
lity at  all,  it  must  belong  to  that  class  who  have  executed 
the  subscription  contract.  And  with  regard  to  the  case 
before  Lord  Cranworth,  I  do  not  think  that  that  case  will 
at  all  interfere  with  the  view  which  the  Court  takes  now; 
because  that  was  the  case  of  a  party  who  belonged  to  a 
chiss  of  contributories,  as  to  wliom  it  was  doubtful  to  what 
extent  they  were  liable,  if  liable  at  all.  It  was  a  case  of  a 
])crs()n  agreeing  to  take  sliares  which  were  allotted  to  him; 
and  altliough  he  was  on  the  list  of  contributories,  it  had 
not  yet  been  ascertained  whether  that  class  had  incurred 
any  liability  at  all;  and  Lord  Cranworth  says,  "surely  it 
is  one  ingredient  in  the  exercise  of  that  discretion,  that 
the  Master  should  find  that  Mr.  Hunter  belongs  to  a  class, 
the  whole  of  which  is  liable  together  to  a  call  of  some  given 
amount,  be  it  rd.  or  50001. ;  surely  the  Master  has  not  pro- 
per data  on  which  to  exercise  his  discretion,  until  he  has 
ascertained  those  facts."  It  appears  to  me,  that  the  Mas- 
ter has  got  that  datum  hei^e,  because  the  class  to  whom 
the  appellant  belongs  is  the  only  class  that  can  possibly  be 
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liable ;  and  it  is  the  class  that  has  made  itself  liable  dis-  1851. 
tinctly,  by  executing  a  deed  of  covenant  to  contribute  to-  j^^ 
wards  the  payments  that  have  been  made.  Tub  London 

*^    -^  ^  ^  ANoBlRMINO- 

Now,  what  are  the  costs  that  are  in  question  here?    They    ham  Extkn- 
are  expenses  that  have  been  incurred  for  the  common  be-   railway  Co. 
nefit — ^they  are  costs  incurred  in  prosecuting  a  suit  and  de-    oayVcasi. 
fending  an  action,  the  object  of  the  suit  being  to  increase 
the  assets,  and  the  object  of  the  defence  to  the  action  be- 
ing to  protect  the  assets;  and  therefore  they  must  have 
been  expenses  which  have  been  incurred  for  the  common 
benefit  of  all  parties.    Therefore  it  appears  to  me  that 
this  is  as  much  a  case  in  which  the  Master  had  power  to 
act,  as  the  case  ofEx  parte  Preece  (a),  decided  by  the  Vice- 
Chancellor  Knight  Bruce,  where  he  thought  the  Master 
was  right  in  making  a  call  for  costs  in  circumstances  not 
very  dissimilar  to  the  circumstances  here. 

Then^  if  the  Master  has  power,  it  is  a  case  within  his 
discretion,  with  which  the  Court  cannot  interfere  until  it 
is  satisfied  that  the  Master  has  erred  in  the  exercise  of  it. 
Now,  what  the  Master  has  done  is  not  final — ^what  he  has 
done  is  merely  provisional,  in  making  an  order  for  the 
money  to  be  brought  forward.  The  proportion  in  which 
it  is  to  be  eventually  borne,  with  regard  to  those  who  may 
be  primarily  liable  or  secondarily  liable,  is  a  thing  that 
must  be  adjusted  afterwards  in  the  winding  up  of  this  es- 
tate His  Honor  the  Vice- Chancellor  Knight  Bruce,  in  his 
judgment,  when  this  case  was  before  him  on  a  former  oc- 
casion^ says:  "  There  may  be  a  case  of  necessity  rendering 
that  temporary  injustice  inevitable."  What  his  Honor 
meant  by  "temporary  injustice"  was,  that,  provisionally, 
parties  may  be  called  upon  to  bring  monies  forward,  which 
monies  they  may  have  eventually  to  receive  back  from 
persons  liable  to  indemnify  them. 

(a)  Ante,  Vol.  4. 
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I8di.  It  has  been  urged  before  the  Court  that  the  Master  has 

j^r*  on  this  occasion  not  [acted  in  accordance  with  the  view 
7ND*BmMw^  taken  by  the  Court  in  the  order  of  July  last  As  I  under- 
HAM  ExTBN-  stand  it,  when  the  Master  made  the  call  in  July  last,  he 
Railway  Co.  made  that  call  to  pay,  not  costs  only,  but  a  debt  and  costs  ^ 
Gay's  Casb.  ^^^  ^^  coming  to  that  conclusion,  he  does  not  appear  to 
have  had  regard — or  not  to  have  had  sufficient  regard — fo 
the  circumstance  which,  I  am  fully  aware,  will  eventually 
raise  a  most  important  question — that  there  is  a  certain 
class  of  these  contributories  who  may  be  liable  to  make 
good  a  large  sum,  in  the  way  of  accounting  for  money 
which  they  have  already  received — the  result  of  which 
may  be,  that  a  portion  of  the  assets  of  this  Company  may 
hereafter  be  recovered,  which  will  go  in  relief  of  the  ge- 
neral body  of  contributories.  It  appears,  the  Master  either 
had  no  regard  to  that  circumstance,  or  had  not  sufficient 
regard  to  it;  and  the  Court,  upon  that  ground,  considered 
it  right  to  discharge  the  former  order  of  the  Master.  It 
is  a  thing  particularly  in  the  discretion  of  the  Master, 
to  determine  what  regard  should  be  had  to  such  a  matter; 
because  he  must  not  only  have  regard  to  the  amount  to 
be  recovered  from  these  parties,  but  to  the  time  in  which 
it  may  be  obtained.  There  may  be  a  very  clear  liability 
on  the  part  of  these  persons,  which  may  not  be  capable  of 
being  enforced  in  time  to  meet  the  exigency  for  which  the 
money  is  wanted.  There  is  evidence  that  some,  at  least, 
of  those  persons  cannot  meet  this  liability;  now  suppose 
there  are  fourteen,  and  that  seven  can  pay  and  seven  can- 
not pay,  the  Master  must  first  go  against  the  fourteen,  each 
for  his  own  contribution;  after  he  isjsatisfied  in  the  course 
of  this  proceeding  that  seven  cannot  pay,  he  is  again  to  go 
against  the  seven  that  can  pay,  and  so  on  toties  quoties. 
But  it  would  be  a  long  time  before  the  amount  could  be 
obtained  for  paying  these  costs  by  those  means. 

It  appears  to  me>  that  the  circumstances  now  laid  be- 
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fore  the  Court  differ,  in  many  most  material  points,  from        1861. 
the  circumstances  before  the  Court  in  July  last     The         i^„ 
Court,  of  course,  is  bound  by  what  it  did  in  July  last;  and    Th»  Londow 
I  do  not  consider  I  am  in  any  degree  going  against  the    ham  Extsn- 
Tiew  taken  of  this  case  by  the  Vice-Chancellor  Knight   Railway  Ca 
Bruce  when  it  was  before  him.    The  case  has  gone  back  to    Q^rs^AtE. 
the'  Master;  the  Master  has  had  regard,  and  has  applied 
his  discretion,  to  the  circumstances  in  which  the  Court 
thought  he  had  erred  by  not  sufficiently  regarding  before. 
Haying  had  regard  to  those  circumstances,  he  now  makes 
an  order,  which  is  in  some  respects  in  the  nature  of  a  spe- 
cial report,  by  which  he  does  not  make  this  call  now  in 
respect  of  any  debt.     He  makes  it  only  in  respect  of  costs. 
He  says  it  is  a  matter  of  absolute  necessity  that  these  costs 
should  be  provided  for;  and  it  is  obvious  that  must  be  so, 
because,  if  the  Company  is  attacked  on  one  hand,  and  is  to 
assert  claims  by  means  of  litigation  on  the  other,  it  cannot 
be  done  without  the  official  manager  being  in  possession 
of  funds  to  enable  him  to  do  what  is  necessary.    The  Mas- 
ter says,  it  is  absolutely  necessary  that  there  should  be 
funds  put  into  the  hands  of  the  official  manager  for  that 
purpose;  and  the  Master  comes  to  that  conclusion,  having 
had  before  him,  what  he  had  not  sufficient  regard  to  be- 
fore, the  probabiHties  and  possibilities  of  enforcing  the 
claims  against  the  managing  committee. 

It  appears  to  me,  therefore,  that  this  call  must  be  paid 
as  a  provisional  payment,  to  be  adjusted  afterwards;  and 
that,  if,  for  the  benefit  of  the  appellant  and  the  rest  of  the 
body,  it  turns  out  that  they  can  eventuaUy  make  the  man- 
aging committee  liable,  there  wiU  be  a  portion  of  the  as- 
sets recovered,  which  may  possibly  go  in  relief  of  the  other 
parties  and  in  relief  of  the  party  who  makes  this  motion. 

Acting,  therefore,  quite  in  accordance  with  the  view 
taken  by  the  Vice-Chancellor  Knight  Brucey  I  do  not  think 
it  right  to  interfere  with  the  discretion  which  the  Master 
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1851. 


In  re 
Tub  London 

AND  BiRllINQ- 

HAM  EXTKN- 

blON,  ftc 


has  exercised  upon  all  the  new  circumstances  of  the  case 
brought  before  him. 


Mr.  Gay  appealed  from  this  decision.     The  appeal  was 
^^^^^  Co,   }ieard  before  the  Lords  Justices  on  the  17th  of  February, 
Gat^  Cash.    1852 ;  when  the  order  of  the  Vice-Chancellor  was  afl^rmed, 
with  costs  (a). 

(a)  See  1  De  G.,  Mac.  &  G. 


Ike.  \^k. 


Two  directors 
of  a  Railway 
Company  (the 
plaintiffs)  met 
two  directors 


make  and  made  a  line  between  Great  Grimsby  and  Boston, 
where  their  line  met  that  of  the  Great  Northern  Railway 
Company  from  London  to  Boston ;  and  thus  there  was  a 


The  Great  Northern  Railway  Company  v.  The  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  Com- 
pany. 

X  HE  railway  from  Great  Grimsby  to  New  Holland,  which 
is  situate  on  the  Humber,  opposite  Hull,  being  a  line  six- 
teen miles  long,  is  the  property  of  the  Manchester,  Shef- 
of  another  Rail-  field,  and  Lincolnshire  Railway  Company.  In  1846,  the 
(the  defend-       East  Lincolnshire  Railway  Company  obtained  power  to 

ants),  and  en- 
tered into  an 
agreement  in 
writing,  signed 
by  all  four  di- 

h^f  of  Seirre-  continuous  line  from  London  to  Boston,  then  on  to  Grims- 

spective  Com-      j^      ^^^  ^^  ^^  jj^u 
pnnies,  whereby      ^^ ' 

it  was  mutually  Under  thcsc  circumstances,  many  questions  arose,  on 
each  of  the  which  it  became  desirable  for  the  three  Companies  to  come 
shoui^/nter-  *^  arrangements  as  to  what  should  be  done  at  different 
changeabiy,  use  points  of  the  lincs.     To  arrange  all  questions  between  the 

the  railway  of      *^  ^  o  t. 

the  other  Com-    Companies,  a  meeting  was  held,   on  the  7th  of  April, 

pany,  on  certain 

specified  terms.  The  agreement  contained  no  words  of  succession  or  of  restriction: — Hdd^  that 
these  contracts  were  not  mere  licenses  determinable  at  will,  but  conferred  rights  of  a  permanent 
nature  on  the  Companies. 

//e/J,  also,  that  Uie  terms  of  the  contract  were  not  too  vague ;  but  that  the  user  conceded  was  one 
consistent  with  the  proper  enjo}'mcnt  of  the  railway,  the  subject-matter  of  the  contract,  and  with  the 
rights  of  the  granting  party. 

HeMy  also,  that  this  Court  will  grant  an  injunction  restraining  the  defendants  from  acting  con- 
trary to  a  negative  agreement,  although  it  cannot  specifically  enforce  the  performanco  of  the  whole 
of  the  agreement. 
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1848,  between  two  directors  of  the  Great  Northern  Rail-        1851. 
way  Company,  two  directors  of  the  Manchester,  Sheffield,    j„,  grbat 
and  Lincolnshire  Railway  Company,  and  three  directors    j^^™**(^ 
of  the  East  Lincolnshire  Railway  Company,  who  arranged  «. 

the  terms  of  an  agreement,  which  was  reduced  to  writing,  MANCHUTu^ 
and  signed  by  them  on  the  13th  ofthe  same  month.  Among  ^n"Yiwoln- 
the  stipulations  of  the  agreement  were  the  following  ■«»■ 
clauses: — ''Lincoln  and  Sheffield  stations. — ^That  the  Great 
Northern  Railway  Company  provide  station  accommoda- 
tion for  the  Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company  at  Lincoln ;  and  the  latter  provide  station 
accommodation  for  the  former  at  Sheffield;  the  same  to 
include  accommodation  for  booking  and  all  servants,  ex- 
cept booking-clerk:  the  terms  to  be,  the  payment  to  the 
Company  furnishing  the  accommodation  of  the  full  max- 
imum toll  for  two  miles,  as  allowed  by  the  Manchester, 
Sheffield,  and  Lincolnshire  Companies  Acts,  on  the  parti- 
cular description  of  traffic  so  accommodated;  and  this  pro- 
vision to  continue  in  force  for  three  years  after  the  open- 
ing of  the  line  between  Lincoln  and  Sheffield." 

"Retford  to  Sheffield  and  Saxelby  to  Lincoln. — That, 
for  the  conveyance  of  traffic  by  the  Great  Northern  Rail- 
way Company  on  the  Manchester,  Sheffield,  and  Lincoln- 
shire Railway,  between  Retford  and  Sheffield,  and  for  the 
conveyance  of  traffic  by  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  between  Saxelby  and  Lin- 
coln, imder  their  respective  running  clauses,  the  Company 
conveying  the  traffic  shall  pay  the  Company  owning  the 
line  66i  per  cent,  of  the  gross  receipts  upon  such  line,  the 
same  to  be  in  addition  to  the  station  charges  contained  in 
the  previous  clause." 

As  to  the  East  Lincolnshire  Railway,  the  following, 
among  other  resolutions,  were  come  to : — "  Grimsby  Pas- 
senger-station. That  the  present  through  or  passenger- 
station  at  Grimsby  shall  be  appropriated  equally  for  the 
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1861.        passenger-traffic  of  the  two  Companies,  but  shall  be  sub- 

Thb  Orkat    J^^^  ^^  the  bye-laws  and  regulations  of  the  Manchester, 

lUttWAT  Co    Sheffield,  and  Lincolnshire  Railway  Company;  and  a  com- 

«•  mittee  of  three  from  each  board  shall  be  appointed  to 

Manchistxr,  make  recommendations  as  to  the  working  of  the  traffic, 

andYin^ln-    ^^^  arrange  all  disputes  and  differences;  and  the  cost  and 

maintenance  of  the  station,  and  the  working  and  other 

expenses,  shall  be  borne  by  the  two  Companies  equally. 

"Access  to  Grimsby  Dock.  —  That  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  afford,  for 
the  traffic  of  the  East  Lincolnshire  Railway  Company, 
facilities  for  convenient  access  to  the  Great  Grimsby 
Dock. 

"  Land  at  Grimsby. — That  the  triangular  piece  of  land 
between  the  two  lines  at  Grimsby  shall  become  wholly  the 
property  of  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company;  and  the  East  Lincolnshire  Railway 
Company  shall  transfer  their  interest  therein  and  the 
powers  of  their  Act  to  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company,  at  cost  price. 

"  That  the  Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company  shall  have  the  right  of  running  with  their 
engines,  carriages,  and  trucks,  and  conveying  traffic  on  the 
East  Lincolnshire  line,  between  Great  Grimsby  and  Louth; 
and  the  East  Lincolnshire  Railway  Company  shall  have 
the  same  right  over  the  Manchester,  Sheffield,  and  Lin- 
colnshire line  between  Great  Grimsby  and  New  Holland, 
provided  such  traffic  require  to  pass  upon  both  lines;  and 
that  the  terms  shall  be  the  payment  of  662L  per  cent  of  the 
gross  receipts  by  the  Company  conveying  the  traffic  to  the 
Company  owning  the  line,  as  in  the  case  of  Retford  to 
Sheffield,  and  Saxelby  to  Lincoln;  and  each  Company  shall 
provide  station  accommodation  for  the  other  at  New  Hol- 
land and  Louth  respectively,  on  the  same  terms  as  at  Shef- 
field and  Lincoln." 
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At  ft  boftrd  held  a  few  days  afterwards,  the  Directors  of        i^i* 
the  Manchester^  Sheffield,  and  Lincolnshire  Railway  Com-    ths  Orsat 
pany  confirmed  the  agreement ;  and  their  secretary,  by  let-    r^™^^ 
ter  dated  the  15th  of  April,  1848,  addressed  to  the  secre-  »• 

tary  of  the  Great  Northern  Railway  Company,  informed   Manchbstse* 
kim  of  such  confirmation.  and  llniowS- 

In  February,  1849,  the  East  Lincolnshire  Railway  Com-    p^™"  q^ 
pany  leased  their  line  to  the  plaintifis,  the  Great  Northern 
Railway  Company,  and  duly  vested  their  line  and  all  their 
powers  and  rights  therein,  and  obligations  under  the  above 
agreement,  in  the  plaintiffs. 

From  April,  1848,  until  July,  1850,  the  agreement  was 
acted  on  by  all  parties;  the  plaintiffs  running  their  trains 
and  engines^  with  their  own  guards,  on  the  defendants' 
line;  and  the  defendants  in  like  manner  running  their 
trains  and  engines,  with  guards,  on  the  plaintiffs'  line; 
each  Company  keeping  an  account  crediting  the  other  for 
66IL  per  cent  of  the  profits  of  the  traffic,  according  to  the 
agreement. 

In  consequence  of  differences  between  the  two  Com- 
panies, the  defendants,  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company,  gave,  on  the  29th  of  June, 
1850,  to  the  plaintiffs  a  notice  in  writing  under  their  com- 
mon seal,  by  which,  after  reciting  the  above  agreement, 
the  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany, "so  far  as  they  lawfully  could,"  determined  the 
agreement  of  the  ISth  of  April,  1848. 

In  July,  1850,  the  two  Companies  arranged  by  way  of 
experiment  that  the  plaintiffs  should  not  run  their  own 
engines  between  Grimsby  and  New  Holland;  but  that  the 
defendants'  engines  should  take  on  the  plaintiffs'  carriages 
and  trains  between  Great  Grimsby  and  New  Holland. 
After  a  trial  of  the  plan  for  a  few  days,  the  plaintiffs  re- 
sumed the  exercise  of  their  rights  under  the  agreement  of 
April,  1848. 
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1661.  On  tlie  1st  of  August,  1850,  as  each  of  the  plaintiffs' 

Tub  Grkat    ^^ains  arrived  at  Grimsby,  they  were  stopped  by  a  block 
Northern     placed  across  the  station,  and  a  train  of  the  defendants' 

Railway  Co.    '^  ' 

V.  was  ready  to  take  on  the  passengers,  and  each  of  the  plain- 

Manchxctsr,  tiffs'  trains  was  kept  waiting  for  fifteen  minutes. 
AND  l^l";.       The  plaintiffs  then  filed  theu-  bill  in  this  branch  of  the 

iRiRB  Court,  a|m,inst  the  Manchester,  Sheffield,  and  Lincolnshire 

Railway  Co.  , 

Railway  Company,  and  Mr.  James  Allport,  their  manager, 
praying  for  the  specific  performance  of  the  agreement  of 
the  13th  of  April,  1848;  and  an  injunction  to  restrain  the 
defendants  from  obstructing  the  plaintiffs  in  the  free  use 
of  the  railway  between  Grimsby  and  New  Holland,  and 
the  pier  of  landing  places,  and  &om  acting  contrary  to  the 
provisions  of  the  agreement. 

On  the  21st  of  August,  1850,  an  application  was  made 
before  the  Master  of  the  Rolls,  as  the  vacation  judge,  for 
an  injunction  to  restrain  the  defendants  from  hindering 
the  traffic  of  the  plaintifis  on  the  defendants'  line,  on  the 
terms  of  the  agreement  An  arrangement  was  come  to  on 
the  Ist  of  September,  1850,  upon  undertakings  given  be- 
fore the  Master  of  the  Rolls,  for  working  this  portion  of 
the  line;  which  was  acted  on  until  the  18th  of  October, 
1851,  when  the  defendant,  Mr.  AUport,  as  the  secretary  of 
the  defendants,  wrote  to  the  secretary  of  the  plaintiffs  to 
the  following  effect: — "I  beg  to  inform  you,  that,  on  and 
after  the  first  proximo,  all  the  traffic  between  Grimsby  and 
New  Holland  will  be  worked  by  this  Company's  engines 
and  servants ;  and  that  the  traffic  to  and  from  Hull  would 
be  put  upon  the  same  footing  as  between  other  places  on 
any  two  independent  lines." 

In  consequence  of  this  notice,  a  supplemental  bill  was 
filed  by  the  plaintiffs  on  the  25th  of  November,  1851,  by 
which  it  was  prayed  that  the  defendants,  the  Company, 
their  officers  and  servants,  including  the  defendant  James 
Allport,  might  be  restrained  from  stopping  the  trains  of  the 
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plaintiffs  in  running  over  the  line  between  New  Holland  1861. 

and  Ghimsby,  and  making  such  alteration  of  the  working  j^^  orkat 

of  traffic  over  the  defendants'  line  from  New  Holland  to  Northern 

Railway  Ca 

Grimsby,  as  was  threatened  in  the  letter  of  the  defendant  «• 

Allport,  or  from  acting  contrary  to  the  agreement  of  the  Manchbotbr, 

7thofApriU848.  S""^,^, 


This  was  a  motion  on  behalf  of  the  plaintiffs  for  an  in- 
jnnction  to  restrain  the  defendants,  the  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Company,  their  officers, 
senrants,  and  workmen,  including  James  Allport,  from 
obstructing  or  preventing  the  plaintiffs,  the  Great  North- 
em  Railway  Company,  from  running  their  engines  and 
carriages  over  so  much  of  the  line  of  railway  of  the  Man- 
chester,  Sheffield^  and  Lincolnshire  Railway  Company,  as 
was  constructed  between  Great  Grimsby  and  New  Holland 
Pier,  both  in  the  county  of  Lincoln,  and  from  using  the 
same  in  such  manner  as  was  necessary  for  the  safe  and 
speedy  conveyance  of  passengers  and  goods  on  and  along 
the  same  railway;  and  from  using  the  Great  Grimsby  and 
New  Holland  stations,  and  the  piers,  wharfs,  landing- 
places,  and  basins  leading  to  or  from  the  Great  Grimsby 
Dock  and  New  Holland  Ferry,  and  all  such  other  conve- 
niences as  the  said  plaintiffs  had  been  accustomed  to  use 
since  an  arrangement  made  before  the  late  Master  of  the 
Rolls,  set  forth  in  the  supplemental  bill  filed  in  the  suit; 
and  to  restrain  the  defendants  from  demanding  toll  from 
any  passengers  having  paid  their  fares  to  the  said  plain- 
tiffs, and  travelling  by  the  said  plaintiffs'  trains,  and 
producing  the  ticket  of  such  payment,  and  from  making 
such  alteration  in  the  booking  of  passengers,  or  in  the 
working  of  traffic  over  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  from  New  Holland  to  Great  Grimsby, 
as  was  threatened  in  a  letter  of  the  defendant  Mr.  James 
Allport,  set  forth  in  the  supplemental  bill ;  and  from  de- 
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1851.  laying  or  obstructing  passengers  to  and  from  the  Great 

The  Orkat  Northern  Railway  trains  from  passing  with  their  luggage 

NoRTHBRN  ^^  in,  out  of,  and  from  the  steam-boats  of  the  said  de- 

V.  fendants  plying  between  New  Holland  and  Hull,  or  from 

MANCHS8TXB,  actlug  contnuy  to  an  agreement  of  the  7th  of  Aprils 

Shbffixld,      1  Q  ^Q 

SBDIB 

Mr.  Wigram,  Mr.  Malins,  and  Mr.  Denisan,  in  support 
of  the  motion. — The  agreement  of  the  7th  of  April,  1 848, 
was  effectual,  and  was  within  the  provisions  of  the  Bail-' 
ways  Clauses  Consolidation  Act,  1845,  which  enacts,  by 
the  92nd  section,  that  railways  shall  be  freely  used  by  all 
Companies  and  persons,  on  the  payment  of  tolls;  and  by 
the  87th  section  of  which  any  Railway  Company  is  em- 
powered to  enter  into  any  contract  with  any  other  Kail- 
way  Company  for  the  passage  of  engines  over  their  line, 
subject  to  such  conditions  as  shall  be  agreed  upon.  It 
was  quite  competent  for  the  two  directors  to  bind  the 
Company,  as  has  been  done  in  this  case;  for  the  8  Yict 
c.  16,  by  sects.  95,  96,  97,  and  particularly  by  the  second 
clause  of  the  97th  section,  expressly  authorises  a  com- 
mittee, such  as  that  which  acted  on  the  present  occasioUi 
to  bind  the  Company.  Here  two  of  the  directors  signed 
the  resolution  of  the  7th  of  April;  and  the  letter  of  the 
secretary  of  the  Company,  of  the  15th  of  April,  1848,  states, 
that  the  agreement  had  been  confirmed  and  assented  to 
by  the  body  of  directors. 

The  agreement  between  the  Companies  was  a  perpetual 
one,  and  the  defendants  have  no  power  to  cancel  it  at  any 
time.  The  provisions  between  the  Companies  were  abso- 
lute, particularly  as  to  the  Witham  land  and  the  Lincoln 
land;  and  they  indicate,  that  the  concession  which  each 
Company  agreed  to  make  to  the  other  was  one  which 
could  not  be  revoked.  The  article  concerning  the  Lincoln 
and  Sheffield  stations,  which  stipulated  that  that  provision 
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should  continue  in  force  for  three  years  after  the  line  be-        is^l- 

tween  Lincoln  and  Sheffield  should  be  opened,  shewed  that  thb  Grbat 

all  the  other  clauses  which  existed  were  to  be  perpetual;  itJ^w™Co. 
and,  lastly,  nothing  which  the  Company  had  done,  had  J'- 

X 118 

waiTcd  its  right  to  have  the  full  benefit  of  the  contract.       Manchbstbr, 

Shbpfuld, 

Mr.  Bacon  and  Mr.  Osborne  for  the  defendants. — The  "^shiri 
Court  ought  not  to  grant  any  injunction.  It  is  not  deni-  R^J^-^-^^Co. 
ed  that  the  Railways  Clauses  Consolidation  Act,  1845, 
gave  a  right  to  the  public  to  pass  over  railways.  It  is  not 
that  right  which  these  plaintifis  seek  to  enforce  in  the 
present  suit  The  rights  now  attempted  to  be  enforced 
are  special  privileges,  which  can  be  supported  only  under 
the  alleged  agreement  Now,  the  terms  of  the  agreement 
are  too  vague  to  admit  of  being  specifically  enforced;  and 
if  there  can  be  no  specific  performance  enforced  by  this 
Court,  it  will  not  grant  an  injunction,  which  is  a  process 
incidental  and  ancillary  only  to  the  principal  relief 

Again,  the  right  sought  to  be  enforced  is  an  incorporeal 
hereditament — a  perpetual  easement;  that  can  be  effectu- 
ally granted  by  deed  only,  and  no  deed  having  been  ex- 
ecuted, the  Company  is  not  bound  by  the  contract 

But  if  any  easement  was  granted,  it  was  not  expressed 
to  be  in  perpetuity,  but  was  determinable  at  the  will  of 
either  party;  and  this  is  evidenced  by  the  fact  that  some 
parts  of  the  subject  matter  of  the  agreement  were  ex- 
pressly limited  to  exist  for  three  yeara 

Moreover,  the  Company  have  not  used  the  right  since 
they  received  the  notice  in  June,  and  they  must  be  taken 
to  have  waived  all  rights  which  they  had  under  the  agree- 
ment 

They  cited  Clinan  v.  Cooke  (a),  and  Lindsay  v.  Lynch  (6). 

Mr.  Wiffram  in  reply. 

(a)  1  Sch.  &  Lef.  22.  {b)  2  Id.  1. 

VOL   V.  L  D.  G.  S. 
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The  yvn-CnxsrwLJjym: — 

Tikt  question  on  this  mockui  depends  npOQ  die 
tioa  of  the  agreement  ckf  ApriL  1SI6;  and  tihefe  are  two 
ahemadTe  oonstmctions  contended  for— one.  that  the  last 
article  in  it  is  merel  j  a  license  to  n^e  the  line  interrhinur 
aMj,  determinable  at  the  will  of  mher  partr;  and  the 
other,  that  it  is  a  contract  binding  u^ion  both  parties  for 
erer,  and  not  to  be  Taried  against  eitho*  vithoot  consent. 
Xow,  I  am  of  opinion,  that  the  hn&  is  the  true  coostmc- 
tion  of  these  articles  of  agreemenL 

I  dioaM  not  wish  to  bij  too  much  stress  upon  a  mere 
question  of  words;  bat  the  words  are.  that  the  lEanclieft- 
ter.  ;3ieffield.  and  Lincolnshire  Raihraj  Oomponj  shall 
haTe  the  risht  of  running  with  their  enidnes^  and  so  forth, 
upon  the  East  lincc^nshire  line,  and  the  East  linoolndiire 
RaitwaT  Companj  shall  hare  the  same  ri^  OTer  the  Man- 
chester. SieflMd,  and  Lincolnshire  RaLtwaj.  Tliese  aie 
not  the  wordb  that  woqM  be  used  to  e3qprea5  a  mere  Beenae^ 
or  mere  permissioB  to  use  the  fine.  detominaUe  at  plen- 
sore  If  for  Tahahle  consideratiati  a  partr  says^  that  an- 
otho*  shall  haTe  the  ri^it  of  ustng  a  thing,  a  right  in  the 
nature  of  an  easement,  I  think  that  primi  focie  the  infer- 
ence to  be  drawn  £ram  that  language  would  lie»  diat  it 
was  not  a  mere  license  determinable  at  the  will  of  the 
partr  who  had  granted  it.  MoreoTer.  iqion  the  coBstruc- 
tion  of  this  agreement,  it  is  not  immaterial  to  ohserre^ 
that  the  bodr  to  whom  the  right  is  giTen.  is  a  bodj  cor- 
porate At  biw,  a  deed  of  grant  to  this  Companj,  without 
udng  anr  words  of  sucossaon  ^  to  their  successors  "  or 
any  thiog  c^  thAt  kind — a  grant  to  them  of  a  right  of  run- 
ning with  their  es^in^  carriages^  and  trucks,  andof  eon- 
T^iM  traffic  upon  the  other  fine.  &$  I  cv^ooetTe.  ^if  it  were 
a  thin^  capuble  of  beiz^  granted  as  an  incoporeal  heredi- 
tameni — ^wouM  gire  a  fee  sunpIcL  without  i*^»>^r  suooes- 
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sors  in  any  way.    K  the  language  of  this  agreement  had        1851. 
been  that  *^  they  and  their  successors  "  should  have  the    j^,  orkat 
right  of  running  on  the  other  line,  there  could  have  been     Northern 

KAImWAY  La). 

no  doubt  about  it;  and  the  word  "successors^'  is  not  a  v. 

Thb 

word  which  is  material,  when  you  are  dealing  with  rights  UAscumnm^ 
to  be  conferred  on  or  grants  to  be  made  to  a  body  corpo-  ^"^^J]^^. 
rate.     A  Company  means  a  body  which  is  to  endure  for        ®"""^ 

^     "^  Railway  Go- 

ever,  for  anything  that  appears  to  the  contrary;  therefore 

it  is  very  different  from  what  it  might  have  been,  if  this 
contract  had  been  with  an  individual,  not  using  the  words 
that ''  he,  his  heirs,  and  assigns,"  should  have  the  right 
for  ever.  It  is  a  contract,  that  a  Company  (that  is,  a  body 
that  endures  for  ever)  shall  have  a  certain  right  of  this 
description. 

Then,  if  we  look  at  the  substance  of  the  agreement, 
there  is  a  great  number  of  the  terms  of  the  agreement 
which  are  obviously  permanent  terms;  and  it  is  clear,  that 
the  agreement,  as  to  many  of  the  stipulations  in  it,  leaves 
the  two  Companies  permanently  in  a  different  position  to 
what  they  were  in  before.  One  Company  agrees  with  the 
other  that  land  is  to  be  given  up.  The  East  Lincolnshire 
Railway  Company  agrees  with  the  defendants  that  land  is 
to  be  given  up  permanently  to  them  upon  certain  terms; 
and,  on  the  other  side,  the  defendants  enter  into  stipula- 
tions with  the  East  Lincolnshire  Railway  Company,  one  of 
which  is,  that  they  shall  have  facilities  for  convenient  access 
to  the  Grimsby  Docks;  and  there  is  also  the  stipulation  in 
question,  that  they  shall  have  the  right  of  running  over 
the  other  line.  Now,  where  you  have  an  agreement  of  this 
kind,  in  which  both  the  Companies  put  themselves  for  va- 
lue permanently  in  a  different  situation,  it  does  appear  to 
me  it  would  be  a  very  forced  and  unsound  construction  of 
the  agreement  to  hold,  that  where  there  are  permanent 
terms  in  it,  putting  the  two  Companies  for  ever  in  a  differ- 
ent position  to  each  other,  you  should  construe  other 
clauses,  which  confer  rights  of  great  value  upon  the  differ- 

l2 
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1851.        ent  Companies,  as  creating  rights  which  are  only  to  con- 
The  Orbat    ^^^^^  during  the  will  of  either  party. 
Northern        Then  a  good  deal  was  said  with  respect  to  a  clause  in  the 

Railway  Co. 

V,  agreement  that  a  particular  arrangement  should  subsist  or 

MANCHnriR,  remain  in  force  for  a  period  of  three  yeara    The  plaintiffs 

▲nd'li^ln-  ^^>  *^®  meaning  of  that  was,  that,  had  the  clause  not  been 

8HIRB        there,  it  would  have  meant  that  it  was  to  remain  for  ever; 

and  the  defendants  said,  that,  if  it  had  not  been  there,  it 

would  have  been  revocable  at  will.    That  is  really  just  the 

same  question.   It  is  an  ambiguous  clause,  and  it  seems  to 

me  to  throw  no  light  upon  the  question  that  we  are  now 

discussing. 

Then  it  was  suggested,  that  this  was  an  agreement  which 
could  not  be  specifically  performed,  and  therefore  that 
there  could  be  no  injunction  granted.  Now,  it  does  not 
appear  to  me  that  this  is  a  question  of  specific  performance 
at  all.  The  defendants  assert,  that  there  is  no  agreement 
binding  upon  them;  and  they  assert  a  right  of  acting  as  if 
there  were  no  agreement  The  question  between  the  par- 
ties here  is,  not  as  to  the  mode  of  enjoying  the  agreement, 
supposing  the  agreement  exists;  but  it  is,  whether  the 
agreement  is  or  is  not  valid,  or  does  or  does  not  exist  at 
all  There  was  a  case  Dietrichsen  v.  Cabbum(a\  which  seems 
to  be  very  much  in  point  upon  this  question.  Lord  G(^ 
tenham  said  in  that  case,  ''  The  jurisdiction  of  the  Court 
to  restrain  by  injunction  an  act,  which  the  defendant  is  by 
contract  bound  to  abstain  from,  is  not  confined  to  cases  in 
which  there  are  either  no  executory  terms  in  the  contract, 
or  none  which  a  Court  of  equity  has  not  the  means  of  en- 
forcing." It  was  asserted  there,  that,  because  this  Court 
could  not  specifically  perform  the  whole  of  the  agreement 
between  the  parties  in  all  its  terms,  therefore  it  would  not 
interfere  to  restrain  one  of  the  parties  from  acting  contrary 
to  the  agreement;  and  his  Lordship  said,  that  a  question 

(a)  2  Ph.  52. 
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of  this  kind  had  nothing  to  do  with  the  question  of  specific         1851. 

perfonnance.  Thb  Gb»at 

Now,  I  cannot  think  that  this  acreement  has  ever  been     Northirn 

'  ^'^  ,  Railway  Ca 

waived.     I  find  there  have  been  dissensions  between  the  v. 

Companies  for  a  long  period.  A  notice  was  given  in  the  manchbstsr, 
summer  of  1850  to  put  an  end  to  the  agreement;  but  I  ^ndLinSln- 
find,  that,  as  regards  the  plaintifls,  the  contest  always  has  *«»■ 
been,  not  whether  the  agreement  was  at  an  end,  but  as  to 
the  mode  in  which  the  plaintifls  should  enjoy  the  agree- 
ment. And  as  to  Mr.  Osborne's  argument,  that  it  is  too 
vague  in  its  terms  to  be  enforced  in  any  way,  I  do  not 
think  that  that  argument  can  be  relied  upon  in  support 
of  the  proposition  that  there  is  no  agreement  at  all  The 
agreement  is  for  the  conveyance  of  traflic, — ^that  the  Com- 
pany shall  have  the  right  of  nmning  with  their  engines, 
carriages,  and  trucks,  and  carrying  trafiic,  upon  the  other 
line  between  certain  points.  Where  you  have  these  words 
in  a  grant,  where  you  have  a  grant  of  a  right  of  that 
kind,  it  is,  I  think,  impossible  to  contend,  that  the  grant 
would  have  been  void  in  its  terms  for  uncertainty.  It 
means  a  reasonable  use — a  use  consistent  with  the  proper 
enjoyment  of  the  subject-matter,  and  with  the  rights  of 
the  granting  party.  I  think  it  is  impossible  to  contend, 
that  there  is  any  such  vagueness  about  it  as  entitles  the 
defendant  to  say  it  is  too  vague  a  contract  for  this  Court 
to  enforce;  and  therefore  it  appears  to  me  that  the  defend- 
ants, asserting,  here,  as  they  do,  a  right  to  put  an  end  to 
that  agreement  altogether,  and  asserting  that  their  arrange- 
ment with  the  plaintifls  depends  upon  the  law  as  it  would 
be  independent  of  the  agreement,  assert  a  right  not  con- 
sistent with  what  I  consider  to  be  the  law  of  the  case;  and 
therefore  I  think  the  plaintifls  are  entitled  to  an  injunc- 
tion. Then  the  question  is,  what  injunction?  It  must 
be  an  injunction  according  to  the  first  part  of  the  notice  of 
motion,  following  the  precise  terms  of  the  agreement,  or 
from  otherwise  acting  in  any  manner  inconsistent  with  the 
agreement. 
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1851. 

DaiL  idcA  d:    ^^  *^®  Matter  of  Thb  Bbiohton,  Lswes,  akd  Tuhseidqb 
ssjMiL  Wells  Diebct  Railway  Compakt; 

In  the  Matter  of  The  Jonrr-grocE  Compahibs  WnrDina- 

XV  Acts  1848  &  1849: 

Cohway's  Cass. 

X  HE  Master,  to  whom  it  had  been  referred  to  wind  up 
the  afiSurs  of  the  aboTe  Company,  which  was  an  abortive 
abortire  Rail-     Railway  Company,  directed  the  name  of  Mr.  Seymour  Con- 

WILT  C/QBHHBIT 

wrote^inaiinrar  way  to  be  struck  out  of  the  list  of  contribntories,  which 
hj^bumLrj  the  official  manager  had  prepared  and  brought  in  before 
m^'^hT  ^  ^"™'  '^^^  ^^^  *  motion  by  the  official  manager,  by  way 
I  of  appeal  firom  the  Master's  decisioiL 

The  drcumstanoes  of  the  case  are  fully  stated  in  the 
1^^^^!^  judgment 

laSTypoM^tj       Mr.  TemU,  for  the  official  manager,  in  support  of  the 
|^r*V*^         motion,  after  stating  the  fiurts  of  the  case,  submitted  that 


ibcrofa 
mlca» 
■itiee  of  an 


^   It  did      it  came,  in  its  circumstances  as  well  as  in  principle,  within 
the  decision  in  UpjUTs  case  (a). 


liS^       Mr.  W.  W.  Cooper,  for  Mr.  Conway,  said,  that  there  was 
^      both  an  allotment  and  an  absolute  acceptance  of  shares 
>r>  trntty  {^      in  UpjUTs  cose.    In  the  present  case  there  was  neither  al- 

H.  1*.  CaiL  S74X  __         _,        i»-m,r     d^ 

tiMt  ife  MBe     lotment  nor  acceptance     The  offer  of  Mr.  Conway  to  take 

shares  was  conditional,  in  answer  to  what  must  be  presum- 
ed to  haTe  been  some  offer  of  shares  by  the  secretary:  Mr. 
•iH  CcinwayinhisIetterofthel4thofOctober,1845,iq)onidiich 
alone,  if  at  all^  he  can  be  charged,  said, "  In  answer  to  yours 
of  yesterday,  I  beg  to  say.  that  I  hare  made  application  for 
fifty  shares :  and.  as  a  member  of  the  provisional  commit- 
tee, I  shall  W  obliged  if  you  will  allot  them  to  me."  The 
eridence  d«.>es  not  shew  th.^i  this  offer  was  ever  accepted 

t  )  i  H  L  Ca5.  674. 
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by  any  actual  allotment,  and  certainly  does  not  shew  that  1S61. 
any  communication  of  any  allotment  having  been  made  /^  ^ 
overreached  Mr.  Conway.    Personal  and  actual  knowledge  ThiBriohton, 

•'  ^  °       Liwaa,  AND 

of  any  allotment  is  expressly  denied  by  Mr.  Conway;  and     Tunbridob 
there  is  no  evidence  that  any  letter  announcing  the  allot-    Railway  Co. 
ment  to  have  been  made,  had  ever  been  sent  to  Mr.  Conway.      conwIy's 
And  in  the  prospectus  of  the  Company  produced  by  the        ^^*"- 
official  manager  the  name  of  Mr.  Conway  inserted  in  the 
list  of  the  provisional  committee'  appears  to  have  been 
erased  in  ink,  which  is  evidence  that  he  ceased  to  be  a 
member  of  the  provisional  committee. — He  cited  Cannt- 
chad's  COM  (a),  Onions  case  (6),  Carrick's  case  (c),  and  Bar- 
ber's case  (d). 

Mr.  Terrell  in  reply  contended,  that  the  facts  proved 
shewed  that  there  had  been  both  an  allotment  and  an  ac- 
ceptance of  shares  in  this  case;  and,  at  all  events,  that 
there  was  an  acceptance  of  shares  by  Mr.  Conway;  and 
that  the  completion  of  the  allotment  must  be  presumed 
under  the  circumstances. 

The  ViCB-Ch ANCELLOE : — 

In  this  case  the  Master  has  made  an  order  directing  the 
name  of  Mr.  Seymour  Conway  to  be  struck  out  of  the  list 
of  contributories  to  the  Company.  The  official  manager 
now  moves  that  this  order  may  be  discharged. 

Previously  to  October,  1845,  Conway  applied  by  letter 
for  shares  in  the  Company,  and  that  he  might  be  placed 
upon  the  provisional  committee.  On  the  10th  of  October, 
1845,  the  provisional  committee  or  the  managing  commit- 
tee passed  a  resolution  in  these  words: — "That  the  num- 
ber of  shares  offered  to  each  provisional  committee-man 
shall  be  fifty ;  and  that  a  letter  shall  be  sent  to  each  gen- 
tleman, requesting  an  answer  on  or  before  the  15th  of 

(a)  17  Sim.  163.  (c)  1  Sim.,  N.  S.,  505. 

(6)  1  Sim.,  N.  S.,  394.  {d)  1  Mac.  &  G.  176. 
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1861. 


Dec.  l^ih  dc 


In  the  Matter  of  The  Brighton,  Lbwes,  and  Tunbridgb 


^nd.  Wells  Direct  Railway  Company; 


AND 


A  member  of  a 


In  the  Matter  of  The  Joint-stock  Companies  Windino- 

up  Acts  1848  &  1849: 

Conway's  Case. 

X  HE  Master,  to  whom  it  had  been  referred  to  wind  up 

mTtte* ^aT*™  ^^  affairs  of  the  above  Company,  which  was  an  abortive 

*^'^Si?^**^  Railway  Company,  directed  the  name  of  Mr.  Seymour  Con- 

wTote,inanfwer  way  to  be  struck  out  of  the  list  of  contributories,  which 

bjtheso^^buy  the  official  manager  had  prepared  and  brought  in  before 

^^^f^^  ^®  hiuL    This  was  a  motion  by  the  official  manager,  by  way 

take,  thiia— «*  I  of  appeal  from  the  Master's  decision. 

BaTe  made 

Implication  for        The  circumstauces  of  the  case  are  fully  stated  in  the 

fifty  8haie8,and,    •     i  . 

ai.motb^T^  judgment 

the  proYitional 

SlaSbe^iLed  ^^-  TerreU,  for  the  official  manager,  in  support  of  the 
if  you  will         motion,  after  stating  the  facts  of  the  case,  submitted  that 

allot  them  to        ^  ...  ... 

me.**  It  did  it  camc,  in  its  circumstances  as  well  as  in  principle,  within 
any^^i^         the  decision  in  UpfiU's  case  (a), 

were  in  fiust 

—Held,  distin-  Mr.  W.  W.  Coopcr,  for  Mr.  Conway,  said,  that  there  was 
«Mfit»m*^  both  an  allotment  and  an  absolute  acceptance  of  shares 
j^;  *^  i?..    in  UpfiWs  case.     In  the  present  case  there  was  neither  al- 

H.L.  Ca8.o74),   , 

that  the  name     lotment  nor  acceptance.     The  offer  of  Mr.  Conway  to  take 

of  the  member        v  j*j.*i*  a        \     ,  .« 

of  the  provinon-  Shares  was  conditional,  in  answer  to  what  must  be  presum- 
irSJen^ro-  ^^  *^  "^^^^  ^^^^  ^oTdQ  offer  of  shares  by  the  secretary :  Mr. 
periy  struck  out  Ccmway  in  his  letter  of  the  14th  of  October,1845,  upon  which 

of  the  list  of  •/•nv  \_       ^  i-i-r 

contributorie«.     alone,  if  at  all,  he  can  be  charged,  said, "  In  answer  to  yours 

of  yesterday,  I  beg  to  say,  that  I  have  made  application  for 
fifty  shares;  and,  as  a  member  of  the  provisional  commit- 
tee, I  shall  be  obliged  if  you  will  allot  them  to  me."  The 
evidence  does  not  shew  that  this  offer  was  ever  accepted 

(«)  2  H.  L.  Cas.  674. 
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bj  any  actual  allotment,  and  certainly  does  not  shew  that  1S61. 
any  communication  of  any  allotment  having  been  made  /^  ^ 
ever  reached  Mr.  Conway.    Personal  and  actual  knowledge  ThiBriohton, 

^  ^  °  LKWSa,  AND 

of  any  allotment  is  expressly  denied  by  Mr.  Conway:  and     Tunbridob 

WbllaDirbct 

there  is  no  evidence  that  any  letter  announcing  the  allot-    Railway  Co. 
ment  to  have  been  made,  had  ever  been  sent  to  Mr.  Conway,      conway's 
And  in  the  prospectus  of  the  Company  produced  by  the        ^^■• 
official  manager  the  name  of  Mr.  Conway  inserted  in  the 
list  of  the  provisional  committee'  appears  to  have  been 
erased  in  ink,  which  is  evidence  that  he  ceased  to  be  a 
member  of  the  provisional  committee. — He  cited  Carmi- 
dhaA*B  case  (a),  Onion's  case  (6),  Carrick's  case  (c),  and  Bar- 
ber's case  (d). 

Mr.  Terrell  in  reply  contended,  that  the  facts  proved 
shewed  that  there  had  been  both  an  allotment  and  an  ac- 
ceptance of  shares  in  this  case;  and,  at  all  events,  that 
there  was  an  acceptance  of  shares  by  Mr.  Conway;  and 
that  the  completion  of  the  allotment  must  be  presumed 
under  the  circumstances. 

The  Vicb-Chancelloe: — 

In  this  case  the  Master  has  made  an  order  directing  the 
name  of  Mr.  Seymour  Conway  to  be  struck  out  of  the  list 
of  contributories  to  the  Company.  The  official  manager 
now  moves  that  this  order  may  be  discharged. 

Previously  to  October,  1845,  Conway  applied  by  letter 
for  shares  in  the  Company,  and  that  he  might  be  placed 
upon  the  provisional  committee.  On  the  10th  of  October, 
1845,  the  provisional  committee  or  the  managing  commit- 
tee passed  a  resolution  in  these  words: — "That  the  num- 
ber of  shares  offered  to  each  provisional  committee-man 
shall  be  fifty;  and  that  a  letter  shall  be  sent  to  each  gen- 
tleman, requesting  an  answer  on  or  before  the  15th  of 

(a)  17  Sim.  163.  (c)  1  Sim.,  N.  S.,  505. 

(6)  1  Sim.,  N.  S.,  304.  {d)  1  Mac.  &  G.  176. 
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1861.        October,  1845,  stating  what  number  (if  any)  he  is  inclin- 

j^^        ed  to  take."     It  appears,  that  a  letter  from  the  secretary 

The  Brighton,  ^^^  g^n^  ^  jjj.^  Con  way,  in  pursuance  of  this  resolution. 

Lbwks,  and  ^  .  1.       1 

TuNBRiDGB    There  is  no  evidence  what  were  the  contents  of  that  let- 
Railway  Co.   ter.     I  presume  it  must  have  been  a  letter  communicating 
Co;;;^Y'8     ^^^  resolution ;  and  Mr  Conway  in  his  affidavit  states,  that 
Cask        the  qualification  of  a  member  of  the  provisional  commit- 
tee was  the  holding  of  fifty  sharea     On  the  14th  of  Octo- 
ber, Mr.  Conway  writes  to  the  secretary  of  the  Company 
thus: — "  In  answer  to  yours  of  yesterday,  I  beg  to  say, 
that  I  have  made  application  for  fifty  shares;  and,  as  a 
member  of  the  provisional  committee,  I  shall  be  obliged  if 
you  will  allot  them  to  me." 

It  was  said,  that  this  case  is  governed  by  UpfiU'a  case  in 
the  House  of  Lords,  which,  no  doubt,  is  binding  on  this 
Court.     Now,  looking  at  the  circumstances  of  the  present 
case,  so  far  as  I  have  yet  stated  them,  I  find  a  plain  dis- 
tinction between  the  two  cases.     In  UpJUVa  case,  there 
was  an  apportionment  or  allotment  of  shares,  for  the  two 
expressions  were  considered  as  meaning  the  same,  to  a 
member  of  the  provisional  committee,  and  an  acceptance 
by  him  of  the' shares  which  bad  been  allotted  to  him.     In 
the  present  case,  there  was  no  apportionment  or  allotment; 
a  resolution  was  passed,  that  the  number  of  shares  offered 
to  the  provisional  committee  should  be  fifty;  and  that  a 
letter  should  be  written  to  each  gentleman,  requesting  an 
answer  stating  what  number  (if  any)  he  was  inclined  to 
take;  the  allotment  was  not  to  take  place  (if  at  all)  until 
after  the  answers  had  been  received.     Mr.  Conway's  letter 
contains  a  request  that  the  fifty  shares  might  be  allotted 
to  him,  that  is  to  say,  might  be  allotted  to  him  when  the 
allotment  of  shares  should  take  place.     In  UpfilCa  case 
there  was  an  actual  allotment  of  shares.     Here  there  is  an 
offer  of  shares  to  be,  but  not  yet,  allotted;  and  to  bring  this 
case  within  UpfilVs  case,  I  consider  it  incumbent  on  the 
official  manager  at  least  to  shew  that  the  offer  was  follow- 
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ed  by  an  allotment  of  the  shares  to  Mr.  Conway,  with  due        1351. 
notice  to  him  of  the  allotment.    This  view  of  UpfiU'a  case  '^  ' 

is  in  accordance  with  the  judgment  in  Barbers  case  re-  Th« Brighton, 

....  Lbwbs,  and 

feired  to  in  the  argument.  TuNBauxis 

Now,  how  does  the  alleged  allotment  and  the  notice  of   rIJI^ayCo* 

it  stand  upon  the  evidence?     The  list  appears  to  have      ^ , 

been  originally  made  out  upon  an  affidavit  of  Mr.  Nalder,  Case. 
the  secretary,  in  which  he  says  that  all  the  letters  of  al- 
lotment as  to  the  first  allotment  of  shares  were  issued  be- 
fore the  letters  of  the  second  allotment,  and  then  he  says, 
"To  the  best  of  my  recollection  and  belief,  the  first  allot- 
ment was  posted  on  or  before  the  20th  of  October,  1845; 
and  that  no  part  of  the  second  allotment  was  posted  un- 
til after  that  day."  This  is  an  extremely  loose  statement; 
it  contains  no  reference  to  books  or  any  record  kept  by 
anybody  on  behalf  of  the  Company  of  what  had  been 
done.  There  is  no  particular  statement  as  to  any  letter 
sent  to  Mr.  Conway,  and  it  does  not  state  how  the  letters 
posted  were  addressed.  Finding  that  the  Master  put  on 
the  list  all  the  names  of  the  provisional  committee-men  to 
whom  letters  were  addressed,  Mr.  Conway  moved  to  take 
off  his  name  on  these  grounds — Referring  to*  his  letter  of 
the  14th  October,  he  says:  "I  say  that  the  said  secre- 
tary did  not,  nor  did  any  other  person,  reply  to  the  said 
letter;  and  I  positively  say  that  I  did  not  receive  any  let- 
ter or  communication  on  the  subject,  either  assenting  to 
my  application  or  declining  the  same,  or  allotting  any 
shares  to  me  in  the  said  Company  or  otherwise  howsoever; 
and  I  therefore  concluded  that  my  said  application  was 
not  granted,  and  that  no  shares  were  allotted  to  me ;  and 
that  my  name  was  not  placed  on  the  provisional  commit- 
tee; and  I  did  not  further  interfere  therein;  and  I  further 
say,  that  I  did  not  pay  any  deposit  or  call  qt  other  payment 
in  respect  of  any  shares  in  the  said  Company  or  otherwise 
howsoever;  and  that  I  have  not  signed  or  executed  any 
agreement  or  deed  relating  to  the  said  Company." 
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1861.  This  affidavit  of  Mr.  Conway  in  distinct  terms  denies 

/^„         that  any  allotment  was  ever  made  or  communicated  to 

^Litw"^  AND*'  '^"^    ^^^*  P"*®  *^^  official  manager  upon  proof  of  the  al- 
TuNsaiDOB     lotment  having  been  actually  mada    The  proof  which  he 

Railway  Co.  tenders  is  the  viv&  voce  examination  of  Nalder,  in  which 
CoNWAT*8  ^^  ^y®*  "^  received  a  letter  of  application  firom  Mr.  Con- 
Cask.  ^ay  for  the  shares,  and  in  reply  sent  him  the  usual  letter 
of  allotment;  and  a  letter  was  received  from  him  stating 
his  readiness  to  accept  those  sharea''  That  must  be  a  mis- 
take, or  there  must  have  been  a  letter  written  to  Mr.  Con- 
way in  answer  to  his  letter  of  the  14th  October.  The  letter 
which  was  first  sent  to  him  cannot  have  been  the  usual 
letter  of  allotment.  We  have  not  this  letter,  but  we  have 
Mr.  Conway's  answer.  In  a  subsequent  part  of  the  viv&  voce 
statement,  the  secretary  says  that  he  believes  a  letter  of 
allotment  was  sent  to  Mr.  Conway,  because  he  says  he  sent 
letters  to  every  one  whose  name  was  in  the  list  This  b 
the  only  evidence  of  the  letter  having  been  sent 

The  only  record  of  these  proceedings  is  the  prospectus, 
a  document  a  good  deal  used,  in  which  a  great  number  of 
names  appear  to  have  been  struck  out;  Conway's  name  ap- 
pears  to  have  been  struck  out  amongst  others;  and  then  a 
finger  seems  to  have  been  drawn  through  the  stroke  across 
the  name,  to  prevent  it  from  being  so  erased.  This  is  the 
only  record  of  this  important  transaction.  The  secretary 
says: — "I  believe  the  names  struck  out  to  have  been  by 
order  of  the  directors,  but  Conway's  was  not  struck  out" 
Perhaps  it  was  not;  for,  before  the  ink  was  dry,  there  does 
appear  to  have  been  some  alteration  in  the  intention.  In 
answer  to  the  question  as  to  whether  he  sent  any  letter  of 
the  kind  described  to  Mr.  Conway,  the  secretary  aays: — "I 
have  no  doubt  I  did,  for  I  sent  letters  to  every  one  whose 
names  are  in  this  list''  Again  he  is  asked,  "Is  that  a  copy 
of  the  letter  written  by  you  to  Mr.  Conway?"  He  says,  "It 
is."  "Did  you  inclose  in  that  letter  the  letter  of  allot- 
ment?"    "I  did."    The  secretary  tries  to  prove  that  the 
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letter  was  sent,  and  to  evidence  this  by  the  copy  of  it.         X85l. 

That  which  was  produced  as  the  copy  is  a  blank  form  of         ^ 

a  letter  of  allotment,  printed,  having  the  date  '^December  ThkBriohton, 

Lkwks.  and 

17th,  1845;"  that  date  had  been  struck  out,  and  "Novem-     tunbridgk 
berlTth"'  was  inserted  in  manuscript  in  its  place;  and  the  ^R][JiJ^^^c^^ 

blanks  are  filled  up,  not  in  reference  to  Mr.- Conway,  but         , 

to  some  other  person  who  is  to  have,  not  fifty,  but  sixty  (Usi. 
shares.  There  does  not  seem  to  have  been  any  duplicate 
kept  of  any  letter  sent  to  Mr.  Conway,  and  there  is  in  no 
book  or  record  anything  to  shew  what  was  the  address 
of  the  letter  as  posted  to  Mr.  Conway.  Nothing  can  be 
more  loose  than  thia  Upon  this  evidence  the  Master  ap- 
pears to  have  come  to  the  conclusion,  and  I  think  rightly, 
that  the  official  manager  has  failed  to  prove  any  allotment 
of  shares  to  Mr.  Conway,  or  any  communication  to  him 
subsequent  to  his  letter  of  the  14th  October,  1845. 

Then  what  is  Mr.  Conway's  position?    He  was  a  mem- 
ber of  the  provisional  committee,  who  applied  for  shares, 
and  agreed  to  accept  shares  if  allotted  to  him,  but  to  whom 
none  were  allotted.   It  is  not  alleged  that  he  took  any  part 
in  the  proceedings  of  the  committee,  or  became  liable  in 
respect  of  any  of  those  contracts.     Standing  clear,  as  I 
think  he  does,  of  UpfiU's  case,  I  am  of  opinion,  that,  as  the 
law  is  now  settled,  Mr.  Conway  is  not  liable  as  a  contri- 
butory, and  that  his  name  has  been  properly  struck  ofi* 
the  list. 

The  motion  must  be  refused,  ivith  costs,  to  be  paid  by 
the  official  manager. 
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1851. 
Dec.  23rc?. 

Bbigos  v.  The  Eabl  ok  Oxford. 

A&ther,te-  i^ERTAIN  castles,  manors,  lands,  tenements,  tithes,  and 

fiunily  e».  freehold  hereditaments,  situate  in  the  counties  of  Hereford, 

wntonMUn  Radnor,  and  Brecon,  and  certain  copyhold  and  leasehold 

tail  in  remain-  estates  in  the  same  counties,  became,  prior  to  the  year  1832, 

der,  concurred, 

shortly  after  the  Ycstcd  as  to  part  in  John  Moore,  and  as  to  other  part  in 
tJ^n^ne  Thomas  Briggs,  one  of  the  plaintiffs,  upon  trusts,  for  rais- 
L'tuSn^nt  ^  ^^S  either  100,000Z.  or  1 33,000Z.  charged  on  the  said  estates, 
the  estates,  which  last-mcntioncd  sum  was  to  include  the  sum  of 
sion  was  made  30,000Z.  raiseable  as  the  portions  of  the  daughters  of  £d- 
AeddS^of  th^e  ^a^<J  then  Earl  of  Oxford,  since  deceased;  and  subject 
fiither,  to  a  spe-  thereto,  uDou  trust  for  the  said  Earl  for  his  life,  and  after 

cified  lai^  ^  ^ 

amount,  and  a  his  decease,  for  the  defendant  Alfred,  then  Lord  Harley, 

provision  was  but  now  Earl  of  Oxford,  as  tenant  in  tail  in  remainder. 

^*  ThfeV  ^y  ^°  indenture,  dated  the  20th  of  March,  1832,  be- 

tateswerepreri-  twecu  the  Said  Edward,  then  Earl  of  Oxford,  since  deceas- 

ously  subject  to 

heavy  mortga-  ed,  of  the  first  part ;  the  defendant  Alfred,  then  Lord  Har- 
S^cmentjAe"  ^^7i  ^ut  now  Earl  of  Oxford,  of  the  second  part;  the  said 
estates  were       j^h^  Moore  of  the  third  part;  and  the  plaintiff  Thomas 

vested  in  trus-  '^        '  f  ^ 

tees  in  fee,  upon  Briggs  of  the  fourth  part:    After  reciting  the  above 

trusts  to  keep 
down  the  inter- 
est upon  the  in- 
cumbrances out  of  the  rents,  and  by  mortgages  and  sales  to  raise  monies  towards  the  dischaige  of  die 
principal;  and,  subject  thereto,  upon  trust  ror  the  finther  for  life,  with  remainder  in  trust  for  the  son 
for  life  without  impeachment  of  waste,  subject  to  a  power  thereinafter  given  to  the  trustees  to  fell 
timber,  with  remainder  in  trust  for  the  first  and  other  sons  of  the  son  in  tul  male,  with  remainder  in 
trust  for  the  heirs  and  assigns  of  the  fether  in  fee.  Power  was  given  to  the  trustees  at  any  time  or 
times  thereafter,  so  long  as  there  should  be  any  mortgage  upon  the  estates  (but,  after  the  death  of  the 
fether,  not  without  the  consent  of  the  son,  if  living,  in  writing),  to  fell  timber  upon  the  estates,  and 
to  apply  the  proceeds  in  discharge  of  the  mortgages.  On  a  bill  filed  by  the  trustees,  for  a  declaialion 
of  the  true  construction  of  the  settlement,  and  for  an  injunction  restraining  the  son  from  preventing  the 
trustees  from  receiving  the  proceeds  of  the  sale  of  timber  felled  with  his  consent,  and  also  from  feQ- 
ing  timber: — Held^  that  the  limitation  to  the  son  for  life  without  impeachment  of  waste  was  subject 
to  the  power  in  the  trustees  to  cut  timber,  so  long  as  any  mortgage  debt  remained;  and  that,  if  the 
son  should  withhold  his  consent  to  the  exercise  of  the  power  by  the  trustees  during  his  life,  then  tht 
timber  must  remain  uncut  for  the  benefit  of  the  inheritance.  And  the  Court  granted  the  injonctioii 
asked. 

Upon  a  demurrer  to  the  above  bill: — Htidt  that  as  the  interference  with  the  sale  was  by  a  ceatoi 
que  trust,  and  not  by  a  mere  stranger,  the  proceeding  was  properly  the  subject  of  equitable  juzis* 
diction. 


CASES   IN   CHANOBRY. 


157 


charges,  and  that  no  money  had  then  been  raised  by  vir- 
tae  of  the  trusts  for  raising  the  said  charges,  the  said  Ed- 
ward Earl  of  Oxford,  and  Alfred  Lord  Harley,  with  the 
concurrence  of  the  said  John  Moore  and  the  plaintiff 
Thomas  Briggs,  appointed  and  declared  that  the  sums  so 
chai^ged,  or  so  much  as  should  be  required  for  the  purpose, 
diould  be  raised  to  discharge  the  whole  of  the  charges  and 
incumbrances  therein  mentioned,  and  the  costs  of  the  said 
John  Moore ;  and  also  to  pay  to  the  plaintiff  Thomas  Briggs 
the  sum  of  30,0002.,  to  be  by  him  handed  over  to  the  trus- 
tees of  an  indenture  of  the  2nd  of  June,  1813,  in  satisfac- 
tion of  the  portions  of  the  daughters  of  the  said  Edward 
Earl  of  Oxford;  and  the  said  then  Earl  and  Lord  Harley 
declared  that  it  should  be  lawful  for  the  said  John  Moore 
and  the  plaintiff  Thomas  Briggs,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  with  the  consent  of  the  said  then 
Earl  and  the  said  Alfred  then  Lord  Harley,  or  the  suryivor 
of  them,  to  raise  the  sum  of  1000/.  and  also  the  sums  of 
133,0001.,  or  100,0002.,  or  so  much  thereof  as  should  be 
raiseable,  by  sale  or  by  mortgage  of  the  hereditaments  vest- 
ed in  the  plaintiff  Thomas  Briggs,  or  any  part  thereof;  and 
provision  was  made  for  payment  by  John  Moore,  out  of 
monies  then  in  his  hands  or  which  would  come  to  his  hands, 
in  part  of  the  sums  amounting  to  133,0002.,  or  from  other 
the  trust  monies,  or  from  other  the  rents  and  profits  of  the 
trust  premises,  of  the  sum  of  10002.  to  the  said  Alfred  then 
Lord  Harley,  and  for  the  appropriation  of  a  further  sum  of 
5002.  for  the  purchase  of  furniture  for  him,  and  for  the  pay- 
ment of  an  annuity  of  6002.  a  year  during  the  joint  lives  of 
himself  and  the  said  then  Earl ;  and  the  said  parties  mutu- 
ally agreed  to  execute  all  such  assurances  as  should  be  ne- 
cessary for  carrying  out  that  agreement.  And  by  the  same 
deed  it  was  agreed  that  certain  contracts  which  had  been 
entered  into  for  sale  of  certain  parts  of  the  premises  should 
be  completed,  and  that  other  parts  of  the  settled  estates 
should  be  sold  or  mortgaged,  and  that  thereby  a  sum  not  ex- 
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ceeding  50,000/.  should  be  raised  towards  liquidating  the 
debts  of  the  then  Earl ;  and,  subject  thereto,  that  the  said 
annuity  of  600Z.  a  year  should  be  raised  and  payable  to  the 
said  Alfred  Lord  Harley;  and  after  his  decease,  that  the 
same  annuity  should  be  payable  to  Lady  Harley;  and,  sub- 
ject to  the  above  trusts,  the  estates  were  to  be  held  by  the 
trustees  during  the  life  of  the  then  Earl  upon  trust  to  pay 
the  rents  to  him  for  his  life  for  his  own  use ;  and  it  was 
declared,  that  in  case  the  said  Alfred  Lord  Harley  should 
surrive  the  said  Earl,  then  that  the  trustees  and  trustee 
should,  subject  to  the  above-stated  trusts,  stand  seised  or 
possessed  of  the  said  estates  to  the  use  of,  or  upon  trust 
for,  the  said  Lord  Harley  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste,  but  subject  to  the  power  there- 
inafter limited  to  the  said  trustees  or  trustee  to  fell  timber 
and  underwood  growing  on  the  said  estates;  and  from  and 
after  the  death  of  the  said  Alfred  then  Lord  Harley,  in 
case  he  should  survive  the  then  Earl,  then  upon  trust  to 
raise  and  pay  an  annuity  of  600/.  to  Lady  Harley  for  her 
life;  and  after  the  decease  of  the  survivor  of  the  said 
then  Earl  and  Lord  Harley,  subject  as  aforesaid,  upon 
trust  for  the  first  and  other  sons  of  Lord  Harley  succes- 
sively in  tail  male,  with  an  ultimate  remainder  in  default 
of  such  issue  to  the  said  then  Earl  of  Oxford,  his  heirs  and 
assigns,  for  ever.  The  indenture  also  contained  a  proviso, 
in  the  following  terms: — "Provided  also,  and  it  is  hereby 
further  agreed  and  declared,  that  it  shall  and  may  be  law- 
ful for  the  said  trustees  or  the  survivor  of  them,  his  exe- 
cutors or  administrators,  at  any  time  or  times  hereafter, 
so  long  as  there  shall  be  any  mortgage  or  mortgages,  in- 
cumbrance or  incumbrances  subsisting  upon  the  said  he- 
reditaments, or  any  part  or  parts  thereof  (but  not,  after 
the  said  Earl's  decease,  without  the  consent  of  the  said 
Alfred  Lord  Harley  if  living,  such  consent  to  be  signified 
in  writing),  to  fell  and  cut,  or  cause  to  be  fallen  and  cut, 
all  or  any  of  the  timber  and  other  trees  and  underwood. 
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standing,  growing,  or  being  upon  the  said  hereditaments, 
and  to  sell  and  dispose  thereof,  and  to  pay  and  apply  the 
money  to  arise  therefrom  in  or  towards  the  liquidation  or 
discharge  of  the  subsisting  mortgages  or  incumbrances, 
or  of  some  or  one  of  them."  And  by  the  same  indenture 
it  was  declared,  that,  in  order  to  provide  for  the  due  pay- 
ment of  the  interest  on  the  several  incumbrances  which 
should  for  the  time  being  be  subsisting  upon  the  said  es- 
tates, and  of  paying  and  applying  the  rents  and  profits 
thereof  according  to  the  several  interests  of  the  parties 
interested  therein  for  the  time  being,  the  said  Edward 
then  Earl  of  Oxford,  Alfred  then  Lord  Harley,  and  John 
Moore,  appointed  the  plaintiff  Thomas  Briggs  generally 
to  superintend  the  management  of  the  said  estates,  and  to 
receive  the  rents  and  profits  in  respect  of  the  estates,  and 
all  monies  arising  from  the  sale  of  timber  and  underwood 
on  the  said  estates,  and  to  give  receipts  for  the  same,  and 
to  apply  the  monies  so  received  according  to  the  trusts  of 
the  deed,  retaining  an  allowance  of  la.  in  the  pound  for 
his  trouble  in  the  management  of  the  estates. 

Certain  sums  of  money  were  raised  by  sale  of  parts  of 
the  settled  estates,  by  means  of  which  the  sum  charged  by 
the  last-mentioned  indenture  was  reduced  from  133,000/. 
to  100,000i 

By  an  indenture,  dated  the  6th  of  February,  1835,  the 
trustees,  with  the  concurrence  of  the  then  Earl,  and  of  the 
defendant  Alfred  then  Lord  Harley,  in  exercise  of  the 
powers  contained  in  the  indenture  of  the  20th  of  March, 
1832,  mortgaged  the  settled  estates  to  the  Equitable  Life 
Assurance  Society  for  the  sum  of  28,582/.  28.  lOd,  which 
they  raised  on  that  security. 

By  virtue  of  indentures,  dated  the  11th  and  12th  of  No- 
vember, 1835,  and  made  between  the  said  John  Moore,  of 
the  first  part;  the  plaintiff  Thomas  Briggs,  of  the  second 
part;  the  said  then  Earl  of  Oxford,  of  the  third  part;  the  de- 
fendant Alfred  then  Lord  Harley,  of  the  fourth  part;  and 
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the  Rev.  John  Bessell  and  Henry  Winchester,  and  the 
plaintiffs  Thomas  Carter  Briggs  and  Thomas  Briggs,  of  the 
fifth  part;  and  as  to  the  copyholds  of  a  surrender,  and  as 
to  the  leaseholds  of  an  indenture  of  re-assignment,  the  free- 
hold, copyhold,  and  leasehold  hereditaments  and  premises, 
which,  at  the  date  of  the  indenture  of  the  20th  of  March, 
1832,  were  vested  in  the  said  John  Moore  and  the  plain- 
tiff Thomas  Briggs,  then  remaining  unsold,  together  with 
all  trees  (as  well  timber  as  other  trees),  woods  and  under- 
woods, and  wood  and  ground,  and  the  soil  of  the  same, 
were  conveyed  and  assigned  and  assured  to  and  became 
vested  in  the  said  John  Bessell  and  Henry  Winchester,  and 
the  plaintiffs  Thomas  Carter  Briggs  and  Thomas  Briggs, 
their  heirs,  executors,  administrators,  and  assigns,  respec- 
tively, upon  the  trusts,  and  to  and  for  the  ends,  intents, 
and  purposes  expressed  and  declared  by  the  indenture  of 
the  20th  of  March,  1 832. 

The  indenture  of  the  1 2th  of  November,  1835,  contained 
a  proviso  for  the  sale  and  exchange  of  the  several  estates; 
and  powers  for  cutting  the  timber  thereon,  similar  to  the 
powers  for  the  like  purposes  expressed  in  the  indenture  of 
the  20th  of  March,  1832,  were  thereby  given  to  John  Bes- 
sell and  Henry  Winchester  and  the  plaintiffs  Thomas  Car- 
ter Briggs  and  Thomas  Briggs,  and  the  survivors  and  sur- 
vivor of  them. 

The  full  sum  of  50,000i.,  raiseable  for  the  benefit  of  Ed- 
ward the  lat<3  Earl,  was  raised  by  mortgage  of  the  settled 
estates. 

The  Rev.  John  Bessell  and  Henry  Winchester,  two  of 
the  trustees,  afterwards  died,  leaving  the  plaintiffs  Thomas 
Carter  Briggs  and  Thomas  Briggs  surviving,  who  raised  by 
mortgage  the  30,0002.  for  the  portions  of  the  daughters  of 
the  then  Earl. 

Edward  Earl  of  Oxford  died  on  the  28th  of  December, 
1848,  leaving  the  defendant  Alfred  now  Earl  of  Oxford, 
his  only  son,  him  surviving. 


0A8KS   IN    CHANCERY.  ]  61 

The  late  Eaxl,  by  his  will,  dated  the  1 9th  of  March,  1 835,  1851 . 
and  by  a  codicil  thereto,  dated  the  12th  of  May,  1845,  de-  "brigo« 
Tised  all  his  freehold  estates  to  the  use  of  the  plaintiffs       „  ^* 

mi  •  •  •  Earl  or 

Thomas  Briggs  and  Thomas  Carter  Briggs,  their  executors,       Ox  for  n. 

administrators,  and  assigns,  for  the  term  of  500  years  from 

the  time  of  his  decease,  without  impeachment  of  waste, 

apon  certain  trusts,  and  subject  thereto  to  the  use  of  his 

eldest  and  other  daughters  and  their  issue  successively, 

with  an  ultimate  remainder  to  his  the  testator's  eldest 

daughter,  Lady  Langdale,  her  heirs  and  assigns. 

The  defendant  Alfred,  now  Earl  of  Oxford  (formerly 
Lord  Harley),  had  no  issue. 

During  the  lifetime  of  the  late  Earl,  the  trustees,  under 
the  power  contained  in  the  deed  of  re-settlement  of  the 
20th  of  March,  1832,  cut  a  large  quantity  of  timber,  and 
applied  the  produce  thereof  in  reduction  of  the  mortgage ; 
by  which  means,  together  with  the  monies  received  from 
the  produce  of  the  sales  of  land  under  contract  at  the  time 
of  the  execution  of  the  indenture  of  the  20th  of  March, 
1832,  the  mortgage  debt  upon  the  estates  was  reduced  to 
Ae  sum  of  93,0001 

This  was  a  bill  filed  by  Messrs.  Briggs,  the  surviving 
tnistees  of  the  indenture  of  the  20th  of  March,  1832,  under 
the  indenture  of  the  12th  of  November,  1835,  against  Al- 
fred Earl  of  Oxford,  and  the  several  persons  having  or 
claiming  any  estates  under  the  settlement  and  will. 

The  bill,  after  setting  out  the  above  facts  and  circum- 
stances, stated,  that,  since  the  decease  of  the  late  Earl,  the  t 
plaintiffs  had,  in  pursuance  of  their  discretionary  power  and 
^th  the  consent  in  writing  of  the  defendant  the  present 
^1,  entered  into  various  contracts  for  the  sale  to  various 
persons  of  certain  timber  and  other  trees  and  underwoods 
on  the  lands  comprised  in  the  estates  settled  by  the  inden- 
*^re  of  the  20th  of  March,  1832;  and  that  the  same  had 
heen  felled,  cut,  and  removed  pursuant  to  such  contracts ; 
ftndthat  part  of  the  purchase -monies  payable  under  such 
VOL.  V.                                      M                                      D.  a.  s. 
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contracts,  but  to  a  small  amount  only  in  the  whole,  had 
been  received  by  the  plaintiffs  as  the  trustees,  and  had 
been  or  would  be  duly  applied  by  them  pursuant  to  the 
trusts  in  that  behalf;  but  that  the  remainder  of  such  pur- 
chase-monies, though  due  to  the  plaintiffs,  had  not  been 
received  by  them. 

That  the  defendant,  the  present  Earl,  claimed  the  right 
to  fell  timber  and  trees  and  underwoods  on  the  settled  es- 
tates, and  apply  the  proceeds  to  his  own  use ;  and  that,  sub- 
sequent to  such  claim,  he  had  given  notice  to  the  plain- 
tiffs, that  it  was  his  intention  not  to  consent  to  any  further 
sale  by  them  of  timber  under  the  power;  and  that  he  had 
also  given  notice  to  the  persons  who  had  purchased  timber 
from  the  plaintiffs  not  to  pay  their  purchase-monies  to  the 
plaintiffs;  and  that  the  plaintiffs,  by  reason  of  such  pro- 
ceedings of  the  defendant  the  said  Earl  of  Oxford,  were 
prevented  from  recovering  such  purchase-monies;  and 
that  the  defendant  the  Earl  threatened  to  fell,  cut,  and 
sell  some  of  the  timber  on  the  settled  estates,  and  had  ac- 
tually entered  into  contracts  with  various  persons  for  the 
sale  of  the  timber,  and  trees  and  underwoods;  and  that  he 
also  threatened  to  receive  the  purchase-monies  under  such 
contracts,  and  to  apply  the  same  to  his  own  use. 

The  bill  charged  that  the  defendant  the  Earl  of  Oxford 
had  actually,  as  the  plaintiffs  had  recently  discovered, 
felled  and  sold  a  large  quantity  of  timber  upon  the  estates 
comprised  in  the  indenture  of  the  20th  of  March,  1832, 
and  had  received  the  proceeds,  and  had  applied  them  to 
his  own  use. 

The  bill  prayed  a  declaration  by  the  Court,  that,  upon 
the  true  construction  of  the  indentures  of  the  20th  of 
March,  1832,  and  the  12th  of  November,  1835,  the  plain- 
tiffs, as  the  surviving  trustees  of  those  indentures,  had 
and  would  have  (so  long  as  the  mortgages  and  other  in- 
cumbrances which  were  subsisting  at  the  date  of  such 
indentures  respectively,  or  had  been  since  created  under 


.CA8E8   IV  CHANCSBY. 


163 


the  trusts  of  such  indentures,  should  be  subsisting  on  the 
trust  estates),  a  discretionary  power,  with  the  consent,  in 
writing,  of  the  defendant  the  Eari  of  Oxford,  during  his 
life,  to  fell,  and  cut,  and  sell  all  or  any  of  the  trees  and 
underwoods  upon  the  trust  estates,  for  the  purpose  of  imply- 
ing the  monies  to  arise  therefrom  towards  the  discharge 
of  such  subsisting  incumbrances;  and  that  the  right  of  the 
defendant  the  Earl  of  Oxford,  as  the  equitable  tenant  for 
life  of  the  trust  estates,  was  subordinate  to  the  right  of 
the  plainti^  to  exercise  such  discretionary  power.     The 
bill  also  prayed  for  an  account  of  all  monies  produced  by 
sale  of  trees  or  underwoods,  theretofore  felled  and  sold  by 
the  Earl  of  Oxford,  received  by  him,  and  for  pa3rment  by 
him  of  what  he  should  have  received  to  the  plaintiffs,  to 
be  by  them  duly  applied  upon  the  trusts  of  the  settlement; 
ftnd  that  such  amount,  in  default  of  his  paying  the  same, 
might  be  declared  to  be  a  charge  upon  his  life  estate. 
The  bill  also  prayed  for  an  injunction,  restraining  the  de- 
fendant the  Earl  of  Oxford  from  felling  any  such  trees  or 
underwoods  upon  the  trust  estates,  or  disposing  thereof, 
M  long  as  any  incumbrances  should  be  subsisting  upon  the 
tnist  estates,  and  from  receiving  the  proceeds  of  any  trees 
or  underwoods  then  sold  by  him ;  and  for  a  declaration  by 
the  Court,  that  the  plaintiffs  were  entitled  to  receive  and 
tpply  the  proceeds  for  the  same  purposes  for  which  they 
were  properly  applicable  under  their  trusts;  and  that  the 
defendant  the  Earl  might  be  restrained  from  doing  any 
^whereby  the  plaintiffs^should  be  prevented  or  hindered 
from  receiving  any  of  the  purchase  monies,  or  any  other 
pit)ceeds  of  any  trees  or  underwoods;  and  the  bill  lastly 
prayed  the  protection,  by  the  Court,  of  the  plaintiffs,  in 
the  execution  of  their  trusts. 

The  defendant,  the  Earl  of  Oxford,  demiirred  to  the  bill 
l^nerally,  for  want  of  equity. 

The  case   now  came  on  for  argument  upon  the  de- 
inurrer. 
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Mr.  Bacon,  Mr.  Molina,  and  Mr.  Cole  in  support  of  the 
demurrer. 

This  bill  is  demurrable  on  two  grounds:  first,  the  sub- 
stance of  the  prayer  of  this  bill  is,  that  the  plaintiffs  may 
be  protected  in  the  sale  of  the  timber,  which  they  have 
severed  from  the  inheritance,  and  sold.  Now  their  right 
to  receive  the  price  of  the  timber  is  a  mere  legal  question, 
to  be  enforced  at  law,  just  in  the  same  manner  as  if  it  had 
been  on  the  sale  of  a  horse,  or  of  any  other  mere  chattel 
If  Lord  Oxford  has  interfered  and  endeavoured  to  prevent 
the  receipt  of  the  purchase-money,  it  is  competent  for  a 
Court  of  law  to  dispose  of  any  claims  of  that  kind.  And, 
secondly,  so  far  as  the  bill  raises  any  equitable  questions, 
it  is  far  too  vague  in  its  allegations  and  charges  to  be  sus- 
tained:  WormcM  v.  De  Lisle  (a). 


The  Solicitor  Oenercd,  Mr.  RusseU,  and  Mr.  ToUer  in  sup- 
port of  the  bill. 

The  Vice-Chancellor,  without  calling  on  them,  said  he 
thought  there  was  enough  of  allegation  in  the  bill  to  sustain 
part  of  the  prayer  of  the  bill.  It  stated  that  the  trustees, 
the  plaintiffs,  in  execution  of  their  discretionary  power, 
had  entered  into  contracts  to  sell  timber;  that  the  timber 
had  been  felled  and  carried  away ;  and  that  Lord  Oxford, 
being  the  equitable  tenant  for  life,  and  having  an  interest 
in  the  execution  of  the  trusts,  not  being  a  mere  stranger, 
had  interposed  by  notices,  which  had  prevented  the  trus- 
tees from  receiving  those  monies ;  and  they  had  come  to  this 
Court  with  a  view  to  the  execution  of  their  trusts,  as  be- 
tween Lord  Oxford  and  all  the  other  parties  interested,  to 
have  it  declared  that  they  were  entitled  to  receive  and  pay 
those  monies  for  the  purposes  for  which  the  proceeds  were 
properly  applicable,  and  prayinp^  an  injunction  to  restrain 


(a)  3  Beav.  18. 
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Lord  Oxford  from  doing  any  act  to  prevent  their  receipt 
of  the  monies.  That  might  be  a  very  unnecessary  prayer ; 
and,  upon  the  hearing,  the  Court  might  deal  with  that 
part  of  the  case  upon  the  question  of  costs:  but  he  thought 
there  was  enough  in  the  charge  as  to  the  execution  of 
their  trust  to  entitle  the  plaintiffs  to  come  to  the  Court, 
and  ask  that  the  trusts  of  the  deed,  so  far  as  r^giurded  the 
money  which  then  remained  to  be  paid,  might  be  executed 
under  the  direction  of  the  Court.  It  appears  to  him,  there- 
fore, that  the  demurrer  was  too  large,  and  that  it  must 
be  overruled;  but  he  should  reserve  the  question  of  costs. 
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The  cause  then  came  on  for  hearing  upon  motion  for  an 
injunction  to  restrain  the  defendant,  the  Earl,  from  felling 
or  cutting  trees  or  underwoods  upon  the  trust  estates,  or 
disposing  thereof,  so  long  as  any  of  the  mortgages  or  other 
incumbrances  mentioned  in  the  bill  should  be  subsisting; 
and  also  from  receiving  the  proceeds  of  any  such  trees  or 
underwoods;  and  also  from  doing  any  act  to  prevent  the 
plaintiffs  from  receiving  and  applying  any  of  the  purchase- 
monies  of  the  timber,  sold  with  the  consent  of  the  defend- 
ant the  Earl  of  Oxford,  for  the  trust  purposes. 

It  was  in  proof  upon  this  motion  that  the  plaintiffs  had 
cut  some  timber  with  the  consent  of  the  Earl,  and  had 
sold  parts  thereof,  that  they  had  received  some  of  the 
purchase-money,  but  that  the  Earl  had  given  notices,  in 
consequence  of  which  some  of  the  purchase-money  was 
not  paid ;  and  that  the  Earl  had  himself  felled  timber  up- 
on the  settled  estates,  and  that  he  had  sold  portions  of 
the  timber  he  had  felled,  and  received  the  proceeds. 


The  Solicitor  General,  Mr.  Russell,  and  Mr.  Toller  in  sup- 
port of  the  motion. 

It  is  conceded  that  Lord  Oxford  would  be  entitled  to  cut 
timber  under  the  limitation  to  him  "  without  impeachment 
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of  waste/'  if  that  clause  were  not  restrained  hy  other  jmris 
of  the  deed;  but  it  was  competent  to  the  parties  to  cur- 
tail his  rights  bj  express  provision;  and  the  settlement, 
which  gave  the  rights  incident  to  the  estate  of  a  tenant 
for  life  without  impeachment  of  waste,  expressly  stipu- 
lated and  declared  that  the  estate  of  Lord  Oxford  was  to 
be  subject  .to  the  power  given  to  the  trustees  to  fell  tim- 
ber with  his  consent,  and  made  that  power  paramount  to 
the  right  which,  but  for  the  creation  of  the  power,  Lord 
Oxford  would  have  had. 

The  argument  in  support  of  Lord  Oxford's  claim  to  cut 
timber  must  be  of  this  kind :  that  there  is  no  power  in  the 
trustees  to  cut  timber  without  his  consent;  that  he  has  a 
right  to  withhold  his  consent;  and  then  that  he  may  him- 
self exercise  the  right  to  cut  timber,  incident  to  his  own 
estate  as  tenant  for  life  without  impeachment  of  waste. 
This  would  be  a  fraud  on  those  who  are  entitled  to  the 
inheritance  subject  to  Lord  Oxford's  life  estate;  for  the 
scheme  of  the  settlement  clearly  was,  that  the  proceeds  of 
the  sale  of  the  timber  were  to  be  applied  in  discharge  of 
the  mortgages,  subject  to  a  reasonable  restraint  by  the 
tenant  for  life  upon  the  exercise  of  the  power  by  the  trus- 
tees, which  this  Court  will  recognise:  Hewitt  v.  Hewitt  (a). 
And  until  all  mortgages  and  incumbrances  shall  be  dis- 
charged, all  proceeds  of  the  sale  of  timber  are  dedicated  to 
aid  the  inheritance,  and  to  free  it  from  the  charges  thereon. 
If  it  be  suggested  that  the  words  "  without  impeachment 
of  waste,"  must  be  presumed  to  confer  some  privileges 
upon  Lord  Oxford,  that  suggestion  is  met  by  shewing  that 
they  do  confer  on  him  the  right  to  open  mines,  fireedom 
from  the  liability  to  repair  buildings,  and  the  other  inci- 
dents of  an  estate  without  impeachment  of  waste,  the 
power  to  fell  timber  only  excepted 

It  is  not  unusual  for  the  Court  itself  to  restrain  the  im- 


(a)  2  £den,  332,  imperfectly  reported  in  Amb.  068. 
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proper  exercise  of  the  rii^hts  by  tenants  for  life  sans  waste. 
Thus,  in  Surges  y.  Lamb  (a),  the  limitations  of  money  to  be 
laid  oat  in  the  purchase  of  land  were  to  successive  tenants 
for  life  sans  waste.  The  trustees  laid  the  money  out  in 
the  purchase  of  an  estate  with  a  great  quantity  of  timber 
on  it^  and  the  Court  restrained  the  first  tenant  for  life 
from  cutting  the  whole  of  the  timber. 

In  the  case  otKeketmch  v.  Marker  (6),  there  was  a  limita- 
tion of  a  term  of  1000  years  to  trustees  without  impeach- 
ment of  waste,  save  the  cutting  of  ornamental  timber, 
and  subject  to  the  term  to  the  use  of  the  settlor  for  life 
without  impeachment  of  waste,  save  as  aforesaid ;  with 
remainder  to  the  use  of  Henry  William  Marker  for  life 
without  impeachment  of  waste,  save  as  aforesaid;  with 
limitations  over.     The  trusts  of  the  term  were,  by  felling 
and  selling  or  by  mortgaging  the  timber  of  full  growth 
and  not  ornamental,  to  raise  certain  sums.     And  an  in- 
junction was  granted  at  the  suit  of  the  trustees  of  the 
Umskf  restraining  Mr.  Henry  William  Marker,  who  had  be- 
come tenant  for  life  in  possession,  from  cutting  the  timber 
on  the  estates,  upon  the  ground  that  his  cutting  timber 
would  interfere  with  the  discretionary  power  to  fell  timber 
vested  in  the  trustees.     The  principle  on  which  that  case 
proceeded  must  entitle  the  present  plaintiffs  to  the  injunc- 
tion they  now  seek. 

As  soon  as  Lord  Oxford  shall  have  paid  off,  or  other- 
wise secured,  the  mortgages  and  incumbrances,  for  the  dis- 
charge of  which  the  power  to  fell  timber  was  by  the  settle- 
ment vested  in  the  trustees,  if  he  think  fit  to  do  so,  his 
absolute  right  to  fell  timber  will  arise,  but  not  till  then. 

Mr.  Daniel  and  Mr.  Martineau  for  the  defendants,  the 
devisees  of  the  remainder  in  fee  simple  subject  to  the 
^tes  in  the  defendant  Lord  Oxford,  the  tenant  for  life, 
*»d  his  children  in  tail. 


1851. 


Briuus 

V, 

Earl  op 
Oxford. 


(a)  16  Ves.  174. 


(6)  3  Mac.  &  G.  311. 
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The  power  given  to  the  trustees  to  fell  and  and  sell  the 
timber  was  a  power  expressly  given  for  the  benefit  of  the 
inheritance.  This  was  a  settlement  of  the  estates  of  a 
family  of  rank  and  station;  and  the  "truth  and  honour" 
of  this  settlement  are,  that  the  ultimate  liquidation  of  the 
charges  on  the  estate  shall  be  provided  for,  in  order  that 
the  dignity  of  the  family  may  be  sustained. 


Mr.  Bacon,  Mr.  Molina,  and  Mr.  Cole,  for  Lord  Oxford, 
opposed  the  motion. 

The  "  truth  and  honour  *'  of  this  case  are  with  the  de- 
fendant; who  was  induced  by  his  father,  within  about  a 
year  after  he  had  come  of  age,  to  execute  this  settlement, 
which  provided  for  him  certain  sums  and  an  annuity,  but 
not  so  much  as  he  could  have  procured  by  a  loan  upon  the 
security  of  his  estate  in  the  family  property,  and  incum- 
bered him  for  life  with  the  debts  of  his  father,  which  con- 
sumed the  larger  part  of  his  income. 

The  question  to  be  decided  upon  the  construction  of  the 
clauses  in  the  deed  is,  whether  the  defendant  can  exercise 
the  most  common  of  the  rights  of  a  tenant  for  life  sans 
waste,  or  whether  that  right  is  destroyed  by  the  mere 
existence  of  a  power  in  the  trustees,  which  they  cannot 
exercise  if  Lord  Oxford  withholds  his  consent.  Surges  v. 
Lanib  does  not  affect  the  question  in  this  case.  In  Hewitt 
V.  Hewitt  the  Court,  after  the  death  of  a  person  whose 
consent  was  necessary  to  enable  trustees  to  cut  timber,  in- 
terfered, and  itself  gave  the  consent.  That  authority  also 
does  not  apply ;  and  if  it  did,  the  bill  is  not  framed  with  a 
view  to  such  a  case :  the  bill  does  not  allege  that  the  de- 
fendant has  improperly  withheld  his  consent,  and  it  does 
not  ask  the  Court  to  compel  him  to  give  it.  The  plaintifi*s 
in  the  present  suit  rest  their  case  entirely  on  the  authority 
of  Kekeivich  v.  Marker;  and  in  fact  they  never  asserted 
such  rights  as  are  now  claimed  until  that  case  was  decided. 
But  that  case  differs  from  the  present  in  this  essential  par- 
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ticolar,  that  there  the  first  limitation  was  to  the  trustees, 
with  a  primary  trust  in  them,  and  even  obligation,  in  their 
own  discretion  to  fell  timber ;  and  the  defendant  was,  by 
force  of  the  limitation,  a  donee  of  an  estate,  subject  in  every 
reject  to  the  prior  estate  in  the  trustees.     Here  the  prior 
and  primary  trust  is  for  Lord  Oxford  sans  waste,  and  he  was 
aporchaser  for  full  and  ample  value,  subject  only  to  a  power 
sabsequently  expressed  in  the  deed,  which  is  inoperative 
unless  he  himself  sanctions  its  exercise.    Again,  in  Keke- 
mk  V.  Marker,  the  Lord  Chancellor  said  (a),  "  If  the  trus- 
tees do  not  think  fit  to  exercise  their  discretion  to  cut,  the 
tenant  for  life  may."   It  follows,  that,  if  the  trustees  in  the 
present  case  cannot,  for  want  of  Lord  Oxford's  consent,  cut 
the  timber,  he,  as  tenant  for  life  without  impeachment  of 
waste,  may.     If  the  trustees  had  the  power,  and  did  not 
choose  to  exercise  it,  there  would  be  no  conflict  of  powers ; 
nor  is  there  any  conflict,  if  one  power,  viz.  that  of  the  tenant 
for  life,  is  capable  of  being  exercised,  and  the  other,  name- 
ly, that  of  the  trustees,  remains,  for  want  of  the  necessary 
consent,  dormant  and  incapable  of  being  exercised.     It  is 
only  where  there  is  a  conflict  between  two  powers  capable 
of  being  exercised  at  the  same  time,  and  both  are  intend- 
ed to  be  exercised,  that  the  question,  which  of  them  is  en- 
titled to  take  precedence  over  the  other,  can  properly  arise 
for  determination.     In  the  present  case,  if  Lord  Oxford 
^  given  his  consent  to  the  trustees'  cutting  any  timber 
liow  on  the  estate,  it  is  not  in  dispute  that  the  trustees 
would  be  entitled  to  an  injunction  to  prevent  him  from 
cutting  that  timber  himself     But  no  such  consent  has 
l^n  given. 

'The  Vick-Chancelloe  : — 

This  is  purely  a  question  of  construction.  I  have  not 
^^  impressed  with  the  notion  that  there  is  any  question 
of  equity  in  this  case,  independent  of  the  construction  of 

(a)  3  Mac.  &  O.  326. 
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the  deed.  The  late  Earl  of  Oxford  was  tenant  for  life,  the 
present  Earl  is  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainder  to  the  late  Lord 
Oxford  in  fee,  the  legal  estate  being  vested  in  tmsteea 
The  estate  was  subject  to  heavy  charges;  and  with  refers 
ence  to  those  the  deed  contains  clauses  which  have  been 
much  referred  to  in  the  argument,  with  respect  to  the  tim- 
ber which  grows  upon  the  estate ;  and  those  clauses  provide 
for  the  application  of  the  timber  for  the  benefit  of  the  in- 
heritance, the  object  being  to  relieve  the  estate  of  the 
charges.  These  provisions,  beyond  all  doubt,  give  the  par- 
ties who  are  interested  in  the  inheritance  an  interest  in 
the  timber.  The  scheme  of  the  settlement  is,  that  the 
timber  shall  be  applied  by  the  trustees  for  the  purpose  of 
relieving  the  estate  of  the  charges,  and  the  mode  of  doing 
that  is  by  means  of  a  power  given  to  the  trustees.  Now 
the  continuing  existence  of  this  power,  and  its  exercise  at 
the  proper  time,  appear  to  me  to  be  an  essential  part  of 
the  settlement  The  remainder-man  has  a  right  to  what- 
ever benefit  that  power  gives  him;  and  the  question  in  this 
suit  is  as  to  the  equities  between  the  tenant  for  life  and 
the  parties  entitled  in  remainder. 

The  question  arises  upon  the  limitations,  which  are 
these.  There  is  first  the  life  estate  of  the  late  Lord  Oxford, 
which  confers  no  privileges  upon  him  in  respect  of  waste. 
The  second  life  estate  is  to  the  present  Lord  without  im- 
peachment of  waste.  Now,  no  doubt  those  words  taken 
alone  give  privileges  incident  to  the  estate,  with  which  we 
are  all  well  acquainted;  but  all  those  privileges  are  capa- 
ble of  being  qualified  at  law,  and  also  by  way  of  trust  in 
this  Court  There  are  these  words  attached  to  the  words 
without  impeachment  of  waste,  "subject  to  the  power  here- 
inafter limited.''  Now,  suppose  those  words  had  not  been 
there,  we  should  then  have  had  an  estate  without  impeach- 
ment of  waste,  and  we  should  have  had  a  special  provision 
in  the  deed  with  respect  to  the  application  of  the  timber ; 
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and  that  would  haTe  given  rise  to  a  qneetion  very  similar 
to  that  whidi  arose  in  Kekewich  v.  Marker;  and  there 
would  have  been  a  question  of  much  more  doubt  than 
arises  hera    The  question  would  have  been,  whether,  when 
you  find  special  provisions  in  respect  of  timber,  those  spe- 
cial provisions  should  or  should  not  control  the  general 
j^vision,  that  the  life  estate  should  be  without  impeach- 
m^it  of  waste.    There  would  have  been  great  force  in  the 
iigument,  that  there  was  quite  enou^  for  the  privil^e 
to  qperate  up<m  irrespective  of  the  timber.    The  tenant  for 
life  would  have  had  a  right  to  open  mines^  and  would  be 
exempt  from  any  liability  in  respect  of  the  repairs  of  the 
lioases  and  buildings,  and  he  would  be  at  liberty  to  man- 
age llie  property  as  he  thought  fit,  and  so  on ;  none  of  which 
the  tenant  for  life,  if  impeachable  of  waste,  could  have 
dcHie.    But  this  is  not  in  the  present  case  a  matter  of  spe- 
culation, because  we  find  it  expressly  said,  '^  without  im- 
peachment of  waste,  subject  to  the  power  hereinafter  limit- 
ed" to  the  trustees  ^to  fell  timber  and  underwood  growing 
npcm  the  said  hereditaments  f  and  that  carries  us  to  the 
power  given  to  the  trustees,  which  is  a  power  at  any  time 
afterwards,  but  not,  after  the  death  of  the  Earl,  without 
the  consent  in  writing  of  the  present  Lord,  to  fell  and 
cat  down  timber,  and  so  forth.    The  real  question  is,  to 
what  extent  the  words  contained  in  the  power  qualify  the 
general  privilege  given  to  the  present  tenant  for  life  as 
being  without  impeachment  of  waste.    That  comes  to  be 
&  question  of  construction  upon  those  two  clauses,  and  the 
only  thing  that  gives  rise  to  any  doubt  is  the  introduction 
of  the  provision  respecting  consent. 

Now,  with  respect  to  the  power  upon  which  the  main 
^fgnment  turns,  two  constructions  are  contended  for:  One 
%  that  where  you  read  that  the  power  is  not  to  be  exer- 
<^  without  the  consent  of  the  present  Lord,  the  power 
^oes  not  exist  until  that  consent  is  given ;  and  you  are  to 
'^  the  deed,  till  that  consent  is  given,  as  if  no  such  power 
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were  found  in  the  deed :  that  is  the  argument  urged  by  the 
defendant  On  the  other  hand,  the  plaintiffs'  view  of  the 
case  is,  that  that  consent  has  reference  to  the  mode  of  ex- 
ercising the  power;  and  that  Lord  Oxford,  being  tenant 
for  life  in  possession,  has  a  reasonable  control  over  the 
power  of  the  trustees,  so  that,  where  they  come  to  exer- 
cise a  power  which  would  interfere  materially  with  the 
mode  in  which  he  thinks  fit  to  enjoy  his  estate,  he  may 
have  a  voice  in  the  exercise  of  that  power,  and  that  the 
power  shall  not  be  exercised  without  his  consent  I  think 
the  latter  is  the  true  construction ;  and  what  appears  to 
me  amongst  other  things  to  point  out  clearly  that  that 
must  be  the  construction,  is  this:  It  is  admitted  that  the 
timber  is  all  at  the  mercy  of  the  trustees  during  the  life- 
time of  the  first  tenant  for  life.  Now,  if  the  intention  of 
the  settlement  was  to  preserve  the  timber  for  the  present 
tenant  for  life,  so  that  he  should  have  a  valuable  interest 
in  it,  it  is  reasonable  to  suppose  that  this  qualification 
upon  the  power  of  the  trustees, — ^that  they  should  not  cut 
without  his  consent, — would  have  been  extended  to  the  life 
estate  of  the  first  tenant  for  life;  and  that  seems  to  me 
to  shew  that  the  object  was  merely  to  regulate  the  mode 
of  exercising  the  power  for  the  benefit  of  the  present  tenant 
for  life.  Now,  the  want  of  consent  on  the  part  of  the  present 
tenant  for  life  appears  to  me  to  suspend  the  power,  and 
not  to  destroy  it,  or  prevent  its  being  in  existence.  If  he 
does  not  give  his  consent,  the  timber  remains;  and  if  he 
withholds  his  consent  during  his  life,  then  also  the  tim- 
ber remains,  after  his  death,  either  to  be  cut  down  by  the 
trustees  in  the  exercise  of  the  power,  or  to  belong  to  the 
tenant  in  tail  who  is  entitled  to  the  inheritance  of  the 
estate  and  to  the  timber,  and  with  respect  to  whom  it 
might  by  possibility  be  immaterial  whether  the  trustees 
exercised  their  power  or  not  Now,  it  is  a  sound  rule,  to 
construe  the  provisions  of  a  deed  so  that  one  shall  not  be 
repugnant  to  another,  if  you  possibly  can;  and  it  does 
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appear  to  me  that  the  construction  contended  for  on  be- 
half of  the  defendant  makes  these  clauses  repugnant  one 
to  the  other.  In  order  to  test  that,  it  is  only  necessary 
to  suppose  that  in  the  limitation  of  the  life  estate  you 
read  the  power  as  part  of  it  *  If  that  were  done,  and  sup- 
pose the  limitation  of  the  life  estate  had  been  to  Lord 
Oxford  without  impeachment  of  waste,  but  subject  to  the 
power  following,  that  is  to  say,  that  it  shall  be  lawful  at 
any  time  or  times  hereafter  for  the  trustees,  but  not  with- 
out the  consent  of  the  tenant  for  life,  to  cut  timber;  there 
would  then  be  an  obvious  incongruity  to  suppose  Lord  Ox- 
ford was  to  be  subject  to  a  thing  that  was  not  to  be  done 
without  hb  consent;  but  on  the  other  side  there  is  really  no 
inconsistency  in  the  plaintiffs'  view,  if  it  is  read  thus :  that 
the  privileges  incident  to  the  life  estate  are  not  to  be  ex- 
ercised by  Lord  Oxford  in  a  manner  inconsistent  with  the 
powar  which  is  given  to  the  trustees.  That  is  the  view 
I  take  of  the  construction  of  the  deed;  and  therefore  I 
think  the  plaintiffs  are  entitled  to  such  an  injunction  as  is 
consequential  on  that  construction  of  the  deed. 
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An  injunction  was  granted,  restraining  the  defendant. 
Lord  Oxford,  from  cutting  any  more  timber,  and  from  re- 
ceiving any  money  for  timber  already  felled. 


Upon  an  appeal  by  the  defendant  from  this  decision,  the 
Lords  Justices,  on  the  24th  of  February,  1852,  confirmed 
^^^  judgment  of  the  Vice-Chancellor. 
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Jan,  \2ih,  ThB  DuKE  OF  MaBLBOROUQH  V.  St.  JoHV. 

A  rector,  dur-     j[  HE  plaintiff  was  seised  of  the  advowson  of  the  parish 

ing  four  years,  ^        t*  ^nx    t  -xwr      t         t       •       r\    ^     t  t  •  rwn 

cut  down  a  chuFch  of  Bladon-cum-VVoodstocK,  m  Oxfordshire.     The 

^timbw^trees,  defendant  was  the  rector  of  the  parish,  and  had  been  pre- 

de^to^?^"  sented  to  the  living  by  the  plaintiff  in  the  year  1847. 

plied  for  the  The  glebe  lands  belonging  to  the  rectory  consisted  of  a 

repairs  of  the  farm  of  170  acres  of  arable  and  pasture  land,  with  the  rec- 

iISg!^;'Ld>  *^^  house  and  certain  buildings  thereon.     The  timber  on 

1851,  when  no  ^^  rfebe  was  of  Considerable  value.     The  defendant  cut 

tuuber  was  no-       ^       °  i  •  /» 

cessary  for  the  timber  on  the  glebe  farms  in  1848 ;  and  on  the  receipt  of  a 
dtSraother*^  notice  from  the  plaintiff's  agent  not  to  fell  such  timber, 
Of^^M^recs.  ^®  represented  that  he  was  cutting  the  timber  merely  for 
part  were  ap-  the  purpose  of  the  repairs  of  the  rectory  buildings.  The 
pairs;  others  defendant,  in  1849  and  the  spring  of  1850,  cut  down  23 
oa^ntcr,  who  ®l™  trees,  and  four  oaks,  and  two  ash  trees,  all  flourish- 
tob»^o°*^  ing  timber;  and  in  reply  to  inquiries  why  he  cut  the  tim- 
toitable  for  re-  bcr,  he  Stated  that  he  was  cutting  the  timber  for  the  ne- 
partsweresoidat  cessary  repairs  of  the  farm  buildings;  and  he  received  a 
and^sOTiefew**  ^^^ice  from  the  plaintiff's  solicitor  not  to  cut  any  more 
*'^*  ^teTiw^.*  timber  without  the  previous  assignment  by  the  plaintiff. 
but  the  rector  In  November,  1851,  the  defendant  cut  down  a  flourish- 
on  the^rwtoiT  i^g  ^Im  tree  of  large  size  and  great  value,  not  necessary  for 
on&rm^  -  the  repairs  of  the  rectory  buildings,  and  without  the  plain- 
provemcnti,  be-  tiff's  Consent ;  and  upon  inquiries  then  instituted,  the  plain- 
duceofthe  tiff  ascertained  that  the  defendant  had  cut  another  elm 
ber,'the^  of  *^®  ^^^  ^^^^  *^^  trees,  all  in  a  flourishing  condition. 
I5(k,  besid|M  rrhe  plaintiff  thereupon  filed  his  bill,  setting  forth  the 

a  considerable  *  *  »  o 

outlay  in  under   above  facts,  and  charging  that  the  defendant  intended  to 

draining.   On  a 

biU  filed  by  the 

patron  against  the  rector  the  Court  granted  an  injunction,  restraining  the  rector  from  felling  timber  on 

the  rectory  hinds,  save  only  for  necessary  repairs. 

SeuibUy  that,  if  the  timber  had  been  cut,  and  sold  merely  for  the  purpose  of  proTiding  other  timber 
more  suitable  for  repairs,  the  Court  would  not  hare  interfered  by  injunction. 

The  parson,  with  the  consent  of  the  patron  and  ordinaiy,  may  cut  timber  and  open  minea,  and 
this  Court  would  have  no  difficulty,  on  a  proper  application,  in  directing  timber  to  be  cut,  and  the 
purchase-money  to  be  applied  for  the  benefit  of  the  living. 

There  is  no  principle  of  law  on  which  a  rector  can  obtain  more  extensive  privileges  as  to  waste 
than  an  ordinary  tenant  for  life. 


CA8B8   IN   CHANCERY.  175 

cut  do¥m  and  to  sell  more  timber;  and  prayed  that  the         1852. 
defendant  might  be  restrained  by  injunction  from  cutting    thb  i>ukb  op 
or  felling  any  timber  or  other  trees  growing  on  the  glebe  Mablboboogh 
lands  or  other  lands  of  or  belonging  to  the  rectory,  save      St.  John. 
only  such  trees  as  might  be  required  for  the  repairs  neces- 
sarj  to  be  done  upon  the  buildings  or  lands  of  the  rectory, 
and  as  might  be  assigned  for  that  purpose,  either  by  the 
agents  of  the  plaintiff  or  in  such  other  manner  as  the  Court 
ahould  direct;  and  also  from  mutilating  or  injuriously  lop- 
ping any  of  the  trees  growing  upon  the  rectory  lands;  and 
from  selling  any  of  the  timber  which  had  been  theretofore 
cut  upon  the  lands ;  and  from  applying  any  part  of  such 
timber  otherwise  than  in  the  repairs  of  the  rectory  build- 
ings aforesaid ;  and  from  committing  any  other  act  of  waste 
upon  or  to  the  said  rectory;  and  for  an  account  of  the  mo- 
nies received  by  the  defendant  by  means  of  any  such  act  of 
waste.    The  case  now  came  on  upon  a  motion  for  an  in- 
junction to  restrain  the  defendant  in  the  terms  of  the 
prayer  of  the  bill 

The  affidavits  in  support  of  the  motion  set  out  the  facts 
above  stated,  and  that  the  trees  cut  down  in  1848,  1849, 
1S50,  and  1851,  were  120  in  number,  being  by  very  many 
more  than  sufficient  for  all  the  repairs  of  the  rectory  build- 
ings; and  that,  in  November,  1851,  no  timber  for  repairs  of 
the  buildings  was  necessary;  that  some  of  the  timber  felled 
inis  removed  off  the  glebe  lands,  and  sold  to  the  carpenter, 
who  employed  other  timber  more  suitable  for  the  repairs ; 
and  that  other  parts  of  the  timber  were  sold  by  auction  in 
August,  1850,  as  the  property  of  a  carpenter  in  the  parish, 
according  to  a  catalogue,  in  42  lots. 

By  the  affidavits  on  behalf  of  the  defendant,  the  felling 
of  the  timber  and  its  sale  were  admitted ;  but  it  was  proved 
that  the  buildings  and  glebe  farm  were  in  a  bad  state  as 
to  repairs  and  cultivation ;  that  the  defendant  had  tho- 
roughly repaired  the  buildings,  and  improved  the  cultiva- 
tion of  the  farm  by  under-draining;  that,  as  to  part  of  the 
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1862.        timber  felled,  it  being  in  a  state  unsuitable  for  the  neces- 
The  Dukb  op   ^^y  repairs,  it  was  exchanged  with  the  carpenter  for  timber 
Marlbobouoh  proper  for  the  purpose;  that  the  total  produce  of  the  sale 
St.  John,      of  the  timber  and  bark  was  62Z. ;  that  the  carpenter  who 
sold  the  timber  received  the  622.,  and  that  his  charges 
for  repairs  exceeded  the  62Z.  by  a  sum  of  261,  15&  Id, 
which  the  defendant  had  paid  to  him.     And  the  defendant 
deposed,  that  he  had  expended  on  the  rectory  buildings 
and  in  farm  improvements,  beyond  the  produce  of  the  sales 
of  the  tirfiber,  the  sum  of  150Z.  at  least,  besides  a  very  con- 
siderable outlay  in  under-draining  the  lands. 

It  was  alleged  in  the  affidavits  for  the  defendant,  that 
the  trees  remaining  growing  on  the  rectory  lands  were  nu- 
merous, and  amply  sufficient  for  future  repairs.  But  this 
was  denied  on  the  part  of  the  plaintiff. 

Mr.  Bacon  and  Mr.  Cairns  in  support  of  the  motion. 

Upon  this  case,  as  it  stands  admitted  by  the  affidavits, 
it  appears  that  the  defendant,  who  is  only  tenant  for  life, 
has  cut  and  sold  timber  from  off  the  glebe ;  and  this  is 
waste  by  the  vendition,  even  if  he  repurchased  the  same 
timber,  and  used  it  in  the  repairs,  or  if  he  expended  the 
proceeds  in  the  repairs  (a).  Now,  the  patron  is  the  proper 
person  to  apply  to  this  Court  to  restrain  such  waste :  Knighi 
V.  Mosely  (6).  The  defendant  will  probably  urge,  that  in 
that  case  the  Lord  Chancellor  said,  "Parsons^  may  fell  tim- 
ber or  dig  stone  to  repair;  and  they  have  been  indulged 
in  selling  such  timber  or  stone,  where  the  money  has  been 
applied  in  repairs."  But  it  is  highly  probable  that  the  re- 
port inaccurately  sets  forth  what  the  Lord  Chancellor  said. 
Mr.  Blunt,  in  his  edition  of  Ambler,  says,  that  the  lan- 
guage here  attributed  to  Lord  Hardwicke  is  not  contained 
in  Mr.  Hargreave's  note  of  the  judgment  In  Wither  v.  Ths 
Dean  of  Winchester  (c).  Lord  Eldon,  in  referring  to  that 

(a)  Co.  Litt.  53.  b.  (6)  Arab.  17C.  {e)  3  Mer.  421,  427. 
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case,  says,  "  There,  too,  Lord  Hardwicke  expressly  declares         1852. 
^his  words  are  rightly  reported),  that  parsons  may  &;c."   ^^^  DuK«or 
In  The  AUomey-Oeneral  v.  Oeary  (a),  trustees  held  estates  Marlborough 
for  the  benefit  of  a  college,  which  were  scattered  at  a  con-      Ft.  John. 
siderable  distance  from  each  other,  and  they  were  not  re- 
strained by  the  Court  from  cutting  timber  in  one  part  of 
the  country,  and  selling  it  for  the  repairs  of  estates  in  an- 
other part  of  the  country,  so  long  only  as  they  cut  no 
more  timber  on  the  whole  property  than  the  repairs  on 
all  the  property  required;  but  this  is  the  utmost  limit  of 
indulgence  that  has  ever  been  extended  to  an  ecclesiasti- 
cal corporation.     The  form  of  the  injunction,  which  is 
now  asked,  is  founded  on  that  granted  in  the  case  of  The 
Bishop  of  Winchester  v.  Wolgar  (6),  in  the  year  1629. 

Mr.  WiUcock  and  Mr.  Bird  for  the  defendant. 

The  plaintiff  proceeds  on  the  assumption  that  the  rector 
is  but  a  tenant  for  life;  he  is,  however,  in  fact  the  tenant 
in  fee  simple,  although  his  estate  may  be  qu^ified,  and 
nnder  restrictions,  in  right  of  the  church:  Knight  v. 
Mosdy  (c).  That  case  establishes  the  right  of  the  patron 
to  come  into  this  Court  against  the  rector  for  an  account; 
but  it  expressly  decides,  that  if  he  asks  by  his  bill  to  stay 
"Waste,  the  bill  will  be  too  general;  it  follows,  therefore, 
that  an  injunction  cannot  be  obtained  by  the  patron  to 
^7  waste  by  the  rector.  Wither  v.  The  Dean  of  Winches- 
*^(d),  clearly  shews  that  the  right  of  ecclesiastical  per- 
sons, with  regard  to  the  timber  on  the  estate,  enables 
them  to  sell  it,  provided  they  apply  the  proceeds  for  the 
"maintenance  and  upholding  of  the  church :  Herring  v. 
'^Dean  of  St  PauVs  (e).  It  is  true,  that  the  defendant 
has  cut  and  sold  some  of  the  timber  from  off  the  glebe; 
hnthehas  applied  the  proceeds  and  a  much  larger  amount 


(a)  3  Mer.  513. 

{h)  3  Swanst  493,  n.  (a). 

(c)  Amb.  176. 

VOLV. 


(d)  3  Mer.  421. 

(e)  3  Swanst.  492,  609. 


N 
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1852.        in  improving  the  rectory  buildings  and  the  glebe.     It  is 
Ths  Duks  or   cl6^>  the  patron  has  no  title  to  the  timber  on  the  estate 
Marl^rough  ^f  ^1^^  rectory,  and  that  no  person  except  the  rector  has 
St.  John,      any  estate  therein;  if,  therefore,  the  rector  has  not  the 
power  to  cut  the  timber,  no  one  has,  and  it  must  go  to 
decay;  and  so  if  the  rector  has  not  the  power  to  open 
mines,  no  one  has,  and  the  mines  must  remain  for  ever 
unopened.     These  are  consequences  which  test  the  pre- 
sent question. 

Mr.  Bacon  in  reply. 

Jan.  SfUh,     The  Vice-chancellor  : — 

This  is  an  application  by  the  plaintiff,  who  is  the  patron 
of  the  rectory  of  Bladon-cum-Woodstock,  seeking  to  restrain 
the  defendant,  who  is  the  rector,  from  cutting  timber  on  the 
glebe  lands.  The  defendant,  on  several  occasions,  has  cut 
down  and  has  sold  timber  growing  on  the  glebe;  but  he 
says,  that  the  money  expended  by  him  on  necessary  repairs 
of  the  rectory  buildings  exceeds  the  produce  of  timber  sold; 
and  it  is  insisted  on  his  behalf,  that  he  was  entitled  to  sell 
timber  to  defray  the  expenses  of  such  repairs;  and  authori- 
ties have  been  cited  in  support  of  this  proposition. 

An  ordinary  tenant  for  life  may  take  timber  for  repairs, 
but  if  he  sells  timber,  it  is  waste.  Lord  Coke  says  (a;,  "  The 
tenant  cutteth  downe  trees  for  reparations,  and  selleth 
them,  and  after  buyeth  them  againe,  and  employs  them 
about  necessary  reparations,  yet  it  is  waste  by  the  vendi- 
tion." He  certainly  cannot  sell  timber  to  defray  the  gene- 
ral expenses  of  repairs.  It  is  not  of  course  disputed,  that 
a  rector  is  under  restrictions  as  to  waste;  and  I  know 
of  no  principle  of  law,  on  which  he  can  claim  more  ex- 
tensive privileges  as  to  committing  waste  than  an  ordi- 
nary tenant  for  life.    We  find  in  Littleton,  a  644,  "  The 

(a)  Co.  Litt.  63.  b. 
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parson,  or  vicar,  that  is  seised  Ac.,  as  in  right  of  his        1852. 
dmrch,  hath  no  right  of  the  fee  simple  in  the  tenements,  i|»„,  f^^^^,  ^^ 
bat  the  right  of  the  fee  simple  abid«th  in  another  per-  Marlwhouch 
son.''     Lord  Coke  in  his  commentary  on  this  section,     St.  John. 
noticing  that  the  rector  has  some  rights  that  do  not  be- 
long to  a  tenant  for  life,  sajs,  ''  Upon  consideration  of 
all  our  bookes,  I  observe  this  diversitie:  that  a  parson 
or  vicar,  for  the  benefit  of  the  church  and  of  his  succes- 
sor, is  in  some  cases  esteemed  in  law  to  have  a  fee  simple 
qualified ;  but,  to  doe  any  thing  to  the  prejudice  of  his  suc- 
cessor, in  many  cases,  the  law  adjudgeth  him  to  have  in 
effect  but  an  estate  for  life.''    There  are  authorities  to  shew 
that  a  prohibition  of  waste,  which  was  the  ancient  remedy 
against  tenants  for  life,  lay,  if  it  does  not  still  lie,  at  the 
suit  of  the  patron  against  a  rector,  to  prevent  waste  in  the 
l^ebe:  Com.  Dig.  *•  Wast,"  (A.);  22  Vin.  Abr. "  Waste,"  (A.). 

It  haa  been  objected,  that  the  powers  of  a  rector  or  vicar 
cannot  be  thus  limited;  because,  if  they  are,  the  timber, 
beyond  what  is  wanted  for  repairs,  may  go  to  decay,  and 
mines  may  remain  for  ever  unopened;  but  it  is  to  be  ob- 
served, that,  at  common  law,  the  parson,  with  consent  of 
the  patron  and  ordinary,  had  unlimited  power  of  aliena- 
tion, and  might  no  doubt  dispose  of  timber  and  open  mines, 
the  patron  and  ordinary  taking  care  of  the  interests  of  the 
church ;  and  at  this  day,  this  Court  would  have  no  difficulty, 
on  a  proper  application,  in  directing  the  timber  to  be  cut, 
and  the  produce  to  be  applied  for  the  benefit  of  the  living. 

In  support  of  the  defendant's  view  of  his  rights,  the  cases 
ofKniffht  V.  Mosdy  (a),  before  Lord  Hardwickey  and  Wither 
T.  The  Dean  and  Chapter  of  Winchester  (6),  were  relied  on  : 
in  the  latter  of  these  cases,  the  extent  to  which  the  Dean 
and  Chapter  of  Winchester  were  entitled  to  cut  timber  for 
repurs  came  into  question.  A  dean  and  chapter  have 
an  estate  in  fee  simple,  and  at  common  law  they  had  an 

(a)  Amb.  176.  (6)  3  Mer.  421. 
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1^52.  unlimited  power  of  alienation ;  and  on  whatever  grounds 
The  Dukb  op  the  restrictions  under  which  they  lie  as  to  waste  may  de- 
RLTORouoH  pgjj^j^  their  privileges  in  this  respect  certainly  cannot  be 
St.  John,  less  than  those  of  a  rector.  In  the  case  before  hord  Eldon, 
the  Dean  and  Chapter  of  Winchester  stated,  that  timber, 
was  wanted  for  the  repairs  of  the  cathedral,  to  so  consi- 
derable an  amount,  that  the  whole  of  the  timber  then 
growing  on  the  premises  in  question  would  be  insufficient 
for  the  purpose  of  supplying  them.  The  Dean  and  Chap- 
ter, therefore,  as  Lord  Eldon  observes,  had  an  undoubted 
right  to  cut  the  timber,  as  it  was  all  wanted  for  repairs; 
and  the  question  to  which  he  adverts  as  a  point  of  some 
controversy  is,  whether  an  ecclesiastical  body,  having  cut 
timber  for  repairs,  is  bound  specifically  to  apply  such  tim- 
ber towards  the  actual  repairs  for  which  it  was  wanted; 
and  he  intimates  his  opinion,  that  an  ecclesiastical  body  is 
not  compelled  to  apply  the  identical  timber  by  removing 
it  from  a  distant  part  of  the  country.  The  right  of  an  ec- 
clesiastical person  to  sell  timber,  and  apply  the  produce  in 
repairs  generally,  without  regard  to  the  quantity  of  timber 
wanted  for  the  repairs,  was  not  in  question  in  that  case; 
and  I  do  not  understand  Lord  Eldon  as  expressing  any 
opinion  upon  it.  With  reference  to  the  question  before  him, 
he  adverts  to  what  Lord  Hardwicke  is  reported  to  have 
said  in  the  case  in  Ambler,  with  an  intimation  of  some 
doubt  as  to  whether  his  words  are  rightly  reported. 

In  that  case.  Lord  Hardwicke  is  reported  to  have  said, 
"  Parsons  may  fell  timber  or  dig  stone  to  repair;  and  they 
have  been  indulged  in  selling  such  timber  or  stone,  where 
the  money  has  been  applied  in  repairs."  It  appears  from 
Mr.  Blunt's  edition,  that  the  latter  part  of  this  passage  is 
not  contained  in  Mr.  Ilargreave's  note  of  the  judgment  The 
passage  is  ambiguous,  and  may  mean  no  more  than  that 
parsons  have  been  indulged  to  the  extent  contended  for 
by  the  Dean  and  Chapter  in  the  case  before  Lord  Eldon. 
But  however  this  may  be,  the  report  in  Ambler  is  too  im- 
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perfect,  and  too  doubtful,  to  give  the  weight  of  Loru  Hard-         1862. 
vjidce'a  authority  to  the  proposition,  that  a  rector  or  vicar   j^,  p^j^g  ^p 
may  cut  and  sell  timber  to  any  extent,  in  order  to  provide  Marltorouoh 
a  fund  for  general  repairs.    A  few  years  before,  Lord  Hard-       St.  John. 
wxckcy  in  the  case  of  Strachy  v.  Francis  (a),  treated  a  rector 
as  entitled  to  precisely  the  same  privileges,  as  to  timber, 
as  an  ordinary  tenant  for  life. 

The  greater  part  of  the  timber  cut  by  the  defendant  was 
cut  in  the  years  1849,  1850,  and  1851.     Part  of  this  was 
sold,  and  of  part  no  account  is  given  by  the  defendant. 
Shortly  before  the  filing  of  the  bill,  some  trees  were  cut, 
which  are  now  lying  on  the  glebe  lands;  and  there  is  some 
dispute  as  to  whether  they  were  cut  by  the  defendant's 
authority.     Considering  the  admitted  fact,  that  timber  on 
.the  former  occasion  was  cut  by  the  defendant  under  cir- 
cumstances whidi  I  think  amount  to  waste,  and  the  claim 
of  right  made  by  the  defendant,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  the  injunction  sought  by  him. 
If  the  defendant  had  cut  and  sold  timber  merely  for  the 
purpose  of  providing  other  timber  more  suitable  for  re- 
pairs, the  Court  would  not  have   interfered   upon   this 
motion. 

The  order  will  be,  to  restrain  the  defendant  from  cut- 
ting or  felling,  or  causing  to  be  cut  or  felled,  any  timber 
or  other  trees  growing  on  the  glebe  lands,  or  on  other  the 
lands  belonging  to  the  rectory,  except  such  trees  as  may 
be  required  for  the  repairs  necessary  to  be  done  upon  the 
buildings  or  lands  of  the  rectory,  and  from  selling  or  dis- 
posing of  any  of  the  timber  or  other  trees  which  have 
been  heretofore  cut  upon  the  lands,  and  now  remaining 
unsold. 

(a)  2  Atk.  217.   Ah  to  waste  by  Tuckers  case,  Moore  917;  Jeffer- 

^enastical   Corporations,  see  son  v.  Bis/iop  of  Durham^  1  Bos. 

^^wtTi  case,  11  Co.  85 ;  and  see  &  PuL  106  (2nd  edit.) ;  Gibson's 

*  Bolstrode,  279 ;  EaH  of  Rut-  Codex,  144,  302 ;  and  4  Bac.  Abr. 

^««rictt*P,  1  Lev.  107, 1  Keb.567;  87  (5th  edit.). 
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1852. 

Re  The  Direct  Exeter,  Plymouth,  ahdDbvobport 

Railway  Company: 

Jan.  22nd  &  Caftain  Tanner's  Cass. 

26th.  J 

T.,  a  member  AN  Settling  the  list  of  the  contributories  of  the  aborc 
co^iStt^!rf!i  Company,  which  had  been  provisionally  roistered,  the 

abortive  rwi.      Master  ordered  the  name  of  Captain  Tanner  to  be  retain- 
way  icheme^  at- 
tended a  meet-     ed  on  the  list. 

mtu»,  at  ^h  It  appeared  that  Captain  Tanner,  on  the  solicitation  of 
l^^^^^^^  the  secretary  to  the  projected  Company,  and  on  an  assur- 
wai  appointed,  mice  that  he  would  not  incur  any  responsibility,  consented 
debt!,  which  to  become  a  member  of  the  provisional  committee;  and 
^^  ^  by  a  resolution  passed  at  the  first  meeting  of  that  commit- 
iMuffidentto      ^^  Qu  the  4th  of  October,  1845,  his  name  was  inserted  in 

pay.    At  a  bud- 

•equentmeetiDg  the  list  of  the  provisional  committee, 
ai  conmittoe^""       A  second  meeting  of  the  provisional  committee  was 
tend^^the  **"   ^^^^  ^^  ^^^  *^^^  ^^  October,  1845 ;  at  this  meeting,  a  man- 
committee  of      aging  committee  of  seven  persons,  of  whom  Captain  Tan- 

management  i     i^  •     m 

reported,  that  ner  was  not  oue,  was  appomted;  Captain  Tanner  was  pre- 
^iuch  debSr  8®^t  during  the  whole  of  this  meeting,  but  took  no  active 
and  that,  ac-      ^^^rt  in  the  proceedings.  The  circumstances  of  Captain  Tan- 

cordmg  to  an       * 

opinion  taken,  ner's  casc  differed  from  Roberts'  case  (a)  and  Bedjfs  caeeQy)^ 
of  the  proyinon-  among  Other  points,  in  this,  that  Mr.  Roberts  and  Hr.  Besly 
ti^^Sfor  ^^^  *^®  meeting  of  the  7th  of  October  before  the  resolu- 
the  debto  lo  in-  tion  appointing  the  managing  committee  was  proposed. 

cnrred:  when  , 

rcMiutioniwere  The  managing  committee  took  upon  themselves  to  act 
Sberepor^ m3?  "^  promoting  the  objects  of  the  Company,  and  incurred 
J|j^JJ2^^^^*  heavy  liabilities ;  but  it  becoming  apparent  that  the  nn- 
bution,  for  pay-  dertaking  could  not  be  proceeded  with,  that  committee 

mentofthe  ^  '^ 

debtiL    T.  waa, 

at  fuch  meeting*!  appointed  a  member  of  a  finance  committee  to  arrange  for  the  payment  of  the  debts 
of  the  Company,  and  was  active  in  such  committee,  and  he  contributed  several  sums  towards  liqui- 
dating the  debts.  The  Master,  in  winding-up  the  affiurs  of  the  Company  under  the  Winding-up 
Acts,  placed  T.^fe  name  on  the  list  of  contnbutories : — Hdd^  that  T.  was  not  a  contributory. 

HMf  alM,  that  the  eommittee  of  manasement  was  a  body  of  persons  acting  for  themaelTes  inde- 
pendendy,  and  not  at  agents  for  or  on  bdialf  of  the  prorisional  committee;  and  that  the  committee 
of  management  was  the  committee  of  the  intended  Company,  and  not  of  the  provisioiial  oonmittee. 

(a)  3  De  G.  &  S.  206.  (6)  Id.  224. 
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conyened  a  meeting  of  the  proyisional  committee  on  the 
31st  of  December,  1845,  at  which  a  report  of  the  managing 
committee  on  the  affairs  of  the  Company  was  received, 
approved,  and  adopted.  This  report  included  a  statement 
that  debts  had  been  incurred  by  the  managing  committee 
in  promoting  the  formation  of  the  Company  beyond  what 
the  fonds  of  the  Company  would  discharge,  and  that,  ac- 
cording to  the  opinion  of  counsel,  all  the  members  of  the 
provisional  committee  were  collectively  and  individually 
liable  to  pay  such  debts.  The  thanks  of  the  meeting  were 
also  given  to  the  managing  committee  for  the  manner  in 
which  they  had  conducted  the  affairs  of  the  Company.  A 
resolution  was  also  passed,  that  the  members  of  the  provi- 
sional committee  should  pay,  on  or  before  the  10th  of  Jan- 
uary then  next,  Ss,  per  share  on  one  hundred  shares  each 
(being  152.),  to  meet  the  liabilities  of  the  Company. 

Captain  Tanner  attended  this  meeting,  and  protested 
that  he  was  not  liable  to  contribute  towards  the  expenses 
incurred  by  the  managing  committee;  but,  on  the  repre- 
sentation of  Mr.  Woolmer,  the  chairman  of  the  meeting 
(who  was  a  member  of  the  managing  committee),  that 
ooonsel  had  advised  that  the  members  of  the  provisional 
committee  were  liable  to  contribute  towards  such  expen- 
ses, and  that  his  attendance  would  not  alter  his  liability, 
whatever  it  was,  he  remained  during  the  meeting. 

Captain  Tanner  took  an  active  part  at  the  meetings  of 
a  finance  committee  appointed  at  the  above  meeting  of  the 
provisional  committee,  for  the  purpose  of  arranging  the 
affidrs  of  the  Company.  He  paid  the  151,  in  pursuance  of 
the  resolution  of  the  31st  of  December,  1845;  and  he  aiso 
paid  two  subsequent  contributions,  making  together  in 
the  whole  115!.,  on  assurances  made  to  him  that  he  would 
be  protected  from  individual  responsibility  thereon;  but 
he  did  not  pay  these  contributions  in  respect  of  any  shares 
in  the  Company. 
The  circumstances  under  which  the  Company  was  form- 
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ed  and  wound  up,  and  the  decisions  tl^ereon,  appear  in 
numerous  cases  (a). 

Mr.  Maiiiis  and  Mr.  Karalake,  in  support  of  the  motion, 
cited  Roberts'  case  (a),  Dr,  Hail's  case  (a),  Bedt/s  case  (a), 
Holes  case  (a),  and  Ex  parte  Cottle  (b). 

Mr.  Daniel  and  Mr.  Roahurgk,  for  the  official  managers, 
in  opposition  to  the  motion,  submitted,  that  the  fact,  that 
Mr.  Besly  had  left  the  meeting  of  the  7th  of  October  be- 
fore the  resolution  appointing  the  committee  of  manage- 
ment was  proposed,  and  that  he  did  not  attend  the  meet- 
ing of  the  31st  of  December  until  after  all  the  resolutions 
had  been  passed,  was  a  very  material  circumstance,  which 
distinguished  the  present  case  from  that  of  Besly.  It 
was  on  his  absence  from  the  meetings  that  Mr.  Besly  es- 
caped liability;  but  Captain  Tanner  was  present  on  the 
7th  of  October,  and  must  be  held  to  have  concurred  in 
the  appointment  of  a  managing  committee,  whose  func- 
tions necessarily  included  the  incurring  of  various  expen- 
ses; and  when  the  managing  committee  stated  what  they 
had  done  to  the  meeting  of  the  provisional  committee  on 
the  31  st  of  December,  1845,  Captain  Tanner  must  be 
taken  to  have  adopted  all  their  acts.  It  will  not  avail 
Captain  Tanner  to  allege  that  he  was  misinformed  as  to 
his  rights  when  he  attended  the  meeting  of  the  31st  of 
December,  and  assented  by  his  presence  to  the  resolutions 
at  that  meeting;  for,  ignorantia  legis  neminem  excusat 
That  meeting,  including  Captain  Tanner,  adopted  all  the 
acts  of  the  committee  of  management,  and  resolved  to  pay 
the  debts. 

They  also  cited  Carrick's  case  (c). 


(a)  See  RoberU'  case,  3  De  G. 
&  8.  206;  S.  a,  2  Mac.  &0.  192; 
Dr.  ffalTs  ccue,  3  De  G.  &  S.  214; 
*S:  a,  1  Mac.  &  G.  307;  Bedf/'s 
ccue,  3De  G. &  S. 224;  S.  C,  2  Mac. 
k  G.  176,  and  3  Mac.  &  G.  287; 


Matthews'  case,  3  De  G.  &  S.  234; 
Hole's  case,  Id.  241. 

(b)  2  Mac.  &  G.  185;  S.  C,  2 
H.  L.  Gas.  647. 

(r)  1  Sim.,  N.  S.  506. 
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The  Vice-Chakcbllob:—  ^I^^ 

In  support  of  this  application,  the  object  of  which  is  to     theDuiect 
remove  Captain  Tanner's  name  from  the  list  of  contribu-  Exitbr,  Ply- 
tories,  it  is  insisted  that  the  question  as  to  his  liability  is     Dkvonport 
concluded  by  decisions  already  made  in  the  matter  of  this      ^^^^^^     • 
Company;  and  Roberta'  case  and  Beslys  case  are  especially      »,^^"'- 
relied  on.     In  the  course  of  the  argument,  I  stated,  that        Cask. 
these  decisions  do  not  appear  to  me  to  be  conclusive  on     j^^^  gg^^. 
the  question  now  raised.      The  essential  difference  be- 
tween the  present  case  and  all  the  others  being,  that  Cap- 
tain Tanner  was  a  party  to  the  resolution  of  the  7th  of 
October,  1 845,  appointing  the  committee  of  management. 

This  circumstance  did  not  exist  in  the  case  of  Roberts. 
It  is  true  that  he  was  at  the  meeting,  but  he  left  it  before 
the  resolution  was  passed ;  and  the  Lords  Commissioners 
expressly  rest  their  judgment  on  the  circumstance  that  he 
did  not  concur  in  the  resolution.      The  Court  said  (a), 
'*Now,  here  it  appears,  that,  before  any  resolution  was 
finally  come  to,  Mr.  Roberts  had  left  the  meeting;  and  so 
the  resolutions  passed  certainly  were  not  his  acts.   Indeed, 
if  he  had  concurred,  all  that  he  would  have  concurred  in 
would  have  been  in  appointing  the  persons  named  in  that 
behalf  to  be  the  committee  of  management;  and  as  was 
pointed  out  in  the  judgment  in  the  Exchequer  (6),  to  which 
we  have  referred  in  the  preceding  case,  it  by  no  means  ne- 
cessarily follows  from  thence,  that  the  parties  appointing 
the  committee  of  management  gave  them  authority  to 
wiake  contracts.     It  is  not,  however,  necessary  to  discuss 
this;  for  it  is  certain,  on  the  evidence  before  us,  that  Ro- 
berts did  not  concur  in  the  resolution  by  which  the  com- 
"littee  of  management  was  appointed." 

On  referring  to  the  case  of  Besly  again,  it  appears  that 
he  had  nothing  to  do  with  the  meeting;  and  the  Lord 
Chancellor  rests  his  judgment  on  the  fact  that  he  did  not 

(a)  2  Mac.  &  G.  195. 
(6)  Rei/nell  r,  Lewis,  Wyld  v,  Hopkins,  15  M.  &  W.  517. 


186  0ASE8   IN   CHANCB&T. 
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Re  cember,  1845.     This  is  repeatedly  stated  in  his  Lordship's 

^KTWL*^-  j^^ignient,  especially  when  he  says  (a):   "I  cannot  help 

MOUTH,  AND  thinking,  that  the  facts  of  the  case  were  not  accurately  and 
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Railway  Co.  correctly  presented  to  the  mind  of  Lord  Cottenham,  Ac- 
C^„.  cording  to  the  report  of  his  judgment,  it  would  seem  as  if 
Tanmbr*8  j^  Jjjj^^j  h^Qn  represented  to  him  that  Mr.  Besly  had  attend- 
ed meetings  of  the  provisional  committee  before  the  pro- 
visional committee  appointed  the  managing  committee; 
which  might  have  made,  though  I  do  not  say  that  it  would 
have  made,  some  difference;  and  it  might  have  been  urged, 
that,  by  appointing  a  managing  committee  to  prosecute 
the  scheme,  and  incur  all  the  expenses  incidental  to  it»  he 
became  liable  to  contribute  to  the  payment  of  such  ex- 
penses. But  this  was  not  the  fact:  Mr.  Besly  never  did 
attend  any  meeting  of  any  committee  till  all  the  expenses 
had  been  incurred,  and  in  the  meantime  he  had  desired 
his  name  to  be  withdrawn,  which  desire  the  committee 
expressed  their  intention  to  comply  with." 

The  question  before  me  is  as  to  Captain  Tanner's  liar 
bility  to  contribute  to  the  expenses  incurred  by  the  com- 
mittee of  management,  in  whose  appointment  he  must  be 
taken  to  have  concurred;  and  I  consider  that  this  question 
must  depend  entirely  on  the  relation  in  which  the  com- 
mittee of  management  stood  to  the  provisional  committee, 
or  at  least  to  those  members  of  that  committee  who  con- 
curred in  the  appointment  If  the  committee  of  manage- 
ment is  to  be  regarded  as  a  sub-committee  of  the  provision- 
al committee,  deriving  authority  from  them,  and  acting 
for  them,  the  members  of  the  provisional  committee  who 
appointed  the  committee  of  management  may  well  be  liable, 
upon  contracts  of  that  conunittee,  to  contribute  towards  the 
expenses  incurred  by  them;  but  the  case  will  be  very  dif- 
ferent if  the  committee  of  management  is  to  be  regarded 

(a)  3  Mac.  &  G.  306. 
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ss  a  body  of  persons  acting  in  the  formation  of  the  pro-        1652. 
jected  Company  for  themselves,  and  independently  of  the  j^^ 

pxoyisional  committee.  J"»  Diekt 

...  •  Ex«tbii,Plt* 

This  distinction  is  adverted  to  by  the  Court  of  Exche-    mouth,  and 
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quer,  in  the  case  of  Reyneli  v.  Lewis  and  Wyld  v.  Hop-   railway  Ckx 
kins  (a).     In  one  of  these  cases,  the  defendant  had  allowed        ^^ 
his  name  to  be  placed  in  a  public  prospectus  as  a  mem-      Tannbr'^ 
ber  of  the  provisional  committee,  the  same  prospectus  de- 
scribing other  persons  on  the  acting  committee;  and  the 
Lord  Chief  Baron^  in  delivering  the  judgment  of  the  Court, 
says,  ''But  there  are  other  cases  in  which  the  question 
does  not  assume  so  simple  a  form,  and  where  there  is  evi- 
dence that  the  defendant  has  not  only  consented  to  be  a 
provisional  committee-man,  but  has  authorised  his  name 
to  be  inserted  in  the  prospectus,  not  generally,  but  in  a  par- 
ticular prospectus,  in  which,  in  some  cases,  certain  persons 
are  described  as  the  acting  committee,  in  others,  solicitors 
are  named,  or  engineers,  or  a  secretary.    If  such  prospectus 
has  been  so  publicly  circulated  with  the  defendant's  con- 
sent^ then  the  jury  would  presume  that  the  plaintiff  knew 
of  it ;  or  if  the  plaintiff  has  had  it  shewn  to  him  at  or  before 
the  time  of  making  the  contract,  and  has  in  either  case 
acted  upon  it  in  making  the  contract,  the  question  is,  what 
inference  ought  a  reasonable  man  to  draw  from  the  con- 
tents of  that  paper?    This  must  of  course  depend  upon  the 
terms  of  each  particular  prospectus.     If  the  prospectus 
state  merely  the  names  of  the  provisional  committee,  and 
nothing  more,  and  no  light  can  be  derived  from  the  context, 
that  circumstance  does  not  alter  the  liability  of  the  defend- 
ant   If  not  responsible  as  being  one  of  that  committee  in 
fact,  he  cannot  become  so  by  the  representation  of  the  fact 
If  it  states  the  names  of  the  acting  committee  also,  where 
that  has  been  appointed,  is  the  meaning  that  the  acting 
committee  is  to  take  the  whole  management,  to  the  exclu- 

(a)  16  M.  k  W.  530. 
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P^  acter  having  ceased?  in  which  case  the  provisional  com- 

The  Dirbct    mittee  would  not  be  liable.    Or  does  it  mean  that  the  pro- 

AXKTSR)  It  LT** 
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Railway  Co.  niittee,  or  the  majority  of  it,  on  their  behalf  and  as  their 

^]^  agents?  in  which  case  they  would  be  liable  for  the  con- 

Tannkr'8  tracts  of  the  acting  committee  or  the  majority,  made  as 

Cass.  , 

such  agents. 

Now,  in  the  present  case,  I  consider  the  committee  of 
management  was  a  body  of  persons  acting  for  themselves, 
independently  of  the  provisional  committ^  and  not  act- 
ing as  agents  for  and  on  behalf  of  the  provisional  com- 
mittee. At  the  outset  of  the  project,  a  provisional  com? 
mittee,  as  usual  in  these  cases,  was  formed,  consisting  of 
persons  who  were  desirous  of  promoting  the  scheme,  and 
who  agreed  to  act  for  that  purpose  provisionally,  that  is  to 
say,  until  some  other  arrangement  should  be  made.  When 
matters  were  more  advanced,  a  sufficient  number  of  per- 
sons were  found  willing  to  do  what  was  necessary  to  form 
the  projected  Company,  and  to  make  an  application  to 
Parliament  for  an  Act;  and  those  persons,  at  a  meeting  of 
the  provisional  committee,  held  on  the  7th  of  October,  1845, 
were  formed  into  the  committee  of  management.  When 
the  undertaking  had  advanced  thus  far,  the  provisional 
arrangements  and  the  duties  of  the  provisional  committee 
appear  to  me  to  have  ceased.  The  committee  of  manage- 
ment was  the  committee  of  management  of  the  intended 
Company,  and  not  of  the  affairs  of  the  provisional  com- 
mittee; and  the  contracts  they  entered  into  were  on  be- 
half of  the  Company  they  had  undertaken  to  form,  and 
not  on  behalf  of  the  provisional  committee.  For  instance, 
the  engineers  employed  to  make  and  deposit  the  surveys, 
plans,  and  sections,  were  engaged  in  the  name  of  the  Com- 
pany; and  the  account  opened  with  the  Exeter  Bank  was 
in  the  name  of  the  Company.  I  consider  that  the  com- 
mittee of  management  charged  themselves  with  these  du- 
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ties  on  their  own  responsibility,  and  were  in  no  sense  the 
agents  of  the  prorisional  committee;  and,  looking  at  the 
decisions  on  this  subject,  I  can  see  no  ground  on  -which 
the  committee  of  management  could  be  entitled  at  law  or 
in  equity  to  call  on  the  provisional  committee  fur  a  con- 
tribution towards  the  expenses  incurred. 

By  the  end  of  December,  1845,  the  committee  of  manage- 
ment found  it  impracticable  to  establish  the  intended  Com- 
pany, and  the  project  was  abandoned.  Monies,  however,  had 
been  expended  and  debts  incurred  by  the  committee;  and 
they  made  a  report,  in  which,  after  giving  an  account  of 
what  they  had  done  and  of  the  position  of  the  undertak- 
ing, they  stated  that  they  had  been  advised  by  counsel 
that  the  provisional  committee  were  collectively  and  indi- 
vidually responsible  for  the  debts  of  the  Company ;  and  a 
meeting  of  the  provisional  committee  was  called  for  the 
31st  of  December  to  receive  this  report,  and  to  take  into 
consideration  the  liabilities,  and  decide  on  the  best  means 
of  settling  the  claims  on  the  Company.     The  provisional 
committee  had  taken  no  part  whatever  in  the  proceedings 
of  the  committee  of  management ;  they  appear  to  have 
ceased  to  act  from  the  7th  of  October,  arid,  as  I  conceive, 
.  they  were  in  no  way  liable  in  respect  of  tlie  debts  in- 
curred. 

Captain  Tanner  attended  the  meeting  of  the  S  1st  of  De- 
cember as  a  member  of  the  provisional  committee ;  but  if 
I  am  right  in  the  opinion  I  have  expressed  as  to  his  posi- 
tion, he  was  at  that  time  under  no  liability  either  to  the 
creditors,  or  by  way  of  contribution  to  the  committee  of 
management.  I  consider  that  he  attended  the  meeting 
under  the  same  circumstances  as  Mr.  Besly  did;  and  if 
this  be  so,  the  Lord  Chancellor  s  judgment  in  Besly  8  case 
establishes  that  he  did  not  become  liable  as  a  contributory 
by  concurring  in  the  resolutions  passed  at  the  meeting. 

Subsequently  to  this  time  Captain  Tanner  took  an  ac- 
tive part  in  winding  up  the  affairs  of  the  Company,  he 
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1852.        attended  several  meetings  of  the  proyisional  committee, 
j^^  for  the  purpose  of  adjusting  claims  on  the  Company  and 

Thb  Dirbct  obtaining  contributions  from  other  persons  supposed  to 
MOUTH,  AND  be  liable;  and  he  acted  on  a  finance  committee  appoint- 
Railway  Co.  ©^  to  investigate  the  affairs  of  the  present  Company,  and 
^^  prepare  a  balance-sheet  But  if  he  were  not  originally  li- 
Tann«r'«  able  as  a  contributory,  I  do  not  think  his  subsequent  con- 
^^  duct  could  make  him  liable.  The  Lord  Ch^ellor's  ob. 
servations  in  Bedjfs  case  appears  to  be  conclusive  on  this 
part  of  the  case.  His  Lordship  says  (a),  '^  Such  is  the  state 
of  facts  before  the  concern  was  abandoned ;  and  if  up  to 
that  time  no  liability  to  the  creditors  attached  to  Mr. 
Besly,  nor  any  liability  to  contribute  to  indemnify  the 
committee,  his  liability,  if  any,  must  result  from,  his  con- 
duct subsequent  to  the  abandonment  of  the  concern;  and 
here  I  must  repeat,  that  if  the  evidence  did  not  disclose 
what  the  conduct  of  Mr.  Besly  had  been  before  the  debts 
were  contracted,  his  subsequent  conduct  might  lead  to  an 
inference,  in  the  absence  of  evidence  to  the  contrary,  that 
he  had  so  conducted  himself  as  to  be  liable;  but  with  the 
knowledge  the  Court  has,  that  no  such  conduct  had  been 
pursued,  the  subsequent  facts  can  create  a  liability  only 
from  their  legal  effect  If  Mr.  Besly  was  liable  neither  to 
the  creditors  nor  to  the  committee  before  the  concern  was 
abandoned,  upon  what  consideration  was  he  bound  either 
to  pay  the  debts  or  to  contribute  to  indemnify  the  com- 
mittee? or  how  will  partial  payments,  even  if  made  under 
a  supposed  liability  which  did  not  exist,  create  a  liability 
to  make  further  payments?" 

For  these  reasons  I  am  of  opinion  that  Captain  Tanner 
is  entitled  to  have  his  name  removed  from  the  list  of  con- 
tributoriea 

(a)  3  Mac  &  O.  309. 
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Taylor  v.  Frobisher,  Jan.  15M,  tO 

Feb.  9t/i. 

Y  an  indenture,  dated  the  1 2th  of  February,  181 0,  (being  a  testatrix,  by 

a  settlement  made  prior  to  the  marriage  between  Thomas  her  states  to^a 

Taylor  and  Ann  his  wife,  then  Ann  Frobisher),  certain  copy-  ^"jj^^fjJJ^'* 

hold  hereditaments,  held  of  the  manor  of  Fishlake,  in  the  payable  to  trus- 

__  jji       ****'  upon  tnist 

county  of  York,  were  covenanted  to  be  surrendered  to  the  to  pay  the  in- 
use  of  Anthony  Thorpe  and  Jonathan  Gray,  and  their  heirs,  ^^gh^  f^  ufe, 
accordini!  to  the  custom  of  the  manor,  upon  trust  to  pay  and»  after  her 

^  *  \   ''     decease,  upon 

the  rents  and  profits  thereof  unto  Mary  Blanchard  during  trust  to  dis- 

her  life,  and,  after  her  decease,  in   case  the  said  Ann  unto  or  amongst 

Taylor,  or  in  case  any  chUd  of  the  said  Ann  Taylor,  ehndl^n^oTher 

should  be  then  living,  upon  trust  to  raise  a  sum  of  lOOOZ.  daughter, to&tM/ 

and  to  pay  the  same  unto  trustees  therein  named,  upon  or  vested  intci- 

trusts,  after  the  decease  of  the  said  Mary  Blanchard,  for  ^gfH^ivdyat' 

the  benefit  of  the  said  Ann  Taylor;  and  upon  trust  to  ^^'^^^'^  "'^'' 

•'  *  of  tmrty  years; 

stand  seised  of  the  said  copyhold  hereditaments,  subject  and  the  testa- 
to  the  raising  the  said  sum  of  money,  in  trust  for  such  that,  if  any ' 
person  or  persons,  for  such  estate  or  estates,   intents,  of herdaugh-^'* 
and  purposes,  and  in  such  manner  and  form,  as  the  said  ^e^ /^o^^ ^e 

,  ,  under  the  age 

Mary  Blanchard,  notwithstanding  her  coverture,  by  any  of  thirty  yaus 

deed,  or  by  her  last  will  and  testament  in  writing,  or  any  usuenhc  shale 

codicil  to  be  by  her  signed  and  published  in  the  presence  her^oTth**^^"!!' 

of  two  or  more  witnesses,  should  direct  or  appoint;  and  dying,  as  well 

in  default  of,  and  until  such  direction  or  appointment,  in  cming  by  sur- 

tnist  for  the  heirs,  executors,  administrators,  or  assigns  of  shoiOdgo'to 

the  said  Mary  Blanchard.  **^e  survivors  or 

"  ^  survivor,  in 

Mrs.  Blanchard,  by  her  will,  dated  the  23rd  day  of  March,  equal  shares  if 
1833,  duly  executed  and  attested  as  required  by  the  in-  and  become 
denture  of  the  12th  day  of  February,  1810,  and  expressed  ^IJeftlrsl., 
to  be  made  in  pursuance  of  the  power  vested  in  her  bv  *^^^^e^  or  their 

•^    original  share  or 

daughter  had  two  children,  one,  who  died  in  her  lifetime,  aged  twenty-seven  years;  and  another 
who  survived  her,  and  attained  the  age  of  thirty  years)  .—HeUi^  that  the  word  "  vested"  was  used  iii 
the  sense  of  **  not  subject  to  be  divested"  or  **  indefeasible;"  and  that  the  bequest  of  the  1000/.  after 
the  decease  of  the  daughter,  to  her  child  and  children,  was  a  valid  bequest  creating  a  vested  in- 
terest in  the  children  who  survived  her,  and  the  representatives  of  the  child  who  died  in  her  life- 
time;  and  that  the  gift  over  only  was  void  for  remoteness. 

VOL.  v.  0  D.  0.  S. 
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1852.  that  indenture,  made  the  following  devise:  "I  give,  de- 
Tayi^r  vise,  and  appoint  to  my  son  Captain  Thomas  Probisher,  his 
Frobwhbr.  ^^^  *^^  assigns,'*  certain  freehold  lands  therein  describ- 
ed ;  "  and  also  the  said  copyhold  hereditaments  held  of  the 
manor  of  Fishlake,  together  with  the  appurtenances  there- 
unto belonging,  subject  nevertheless  to,  and  charged  and 
chargeable  with,  the  payment  of  the  legacy  or  sum  of  lOOOt 
to  be  paid  unto  Jonathan  Gray,  of  the  city  of  York,  gen- 
tleman, William  Husband,  of  the  same  city,  doctor  of  me- 
dicine, and  James  Barber,  of  the  same  city,  jeweller,  their 
executors,  administrators,  and  assigns,  upon  the  trusts 
hereinafter  declared  concerning  the  same;  and  I  hereby  de- 
clare that  nly  said  trustees  shall  invest  the  said  sum  at 
interest  in  their  names  on  Government  or  real  securities, 
and  from  time  to  time  vary  and  change  the  said  securities 
at  their  discretion,  until  the  said  trust  monies  shall  be 
payable  or  transferable  as  hereinafter  mentioned;  and  up- 
^  on  further  trust  to  pay  the  interest,  dividends,  and  annu- 

al proceeds  of  the  said  sum  of  lOOOZ.,  whether  remaining 
on  security  of  the  said  estate  or  invested  as  aforesaid,  to 
my  daughter  Ann  Taylor  and  her  assigns  for  the  term  of 
her  natural  life;  and  from  and  after  her  decease  upon 
trust  to  pay,  apply,  and  dispose  of  the  said  principal  sum 
of  lOOOZ.,  and  all  interest  due  thereon,  unto,  between,  or 
amongst  all  and  every  the  child  and  children  of  my  said 
daughter  in  equal  shares,  or  if  there  shall  be  but  one  such 
child,  then  the  whole  to  such  only  child,  to  be  a  vested  in- 
terest or  vested  interests  on  their  respectively  attaining 
the  age  of  thirty  years;  and  if  any  child  or  children  of  my 
said  daughter  should  die  under  the  age  of  thirty  without 
lawful  issue,  the  share  or  shares  of  him,  her,  or  them  so 
dying,  as  well  original  as  accruing  by  survivorship,  shall 
go  to  the  survivors  or  survivor  in  equal  shares  if  more  than 
one,  and  become  vested  at  such  ages  or  times  as  his,  her, 
or  their  original  share  or  shares;  and  upon  this  further 
trust,  that  they  my  said  trustees  do  and  shall,  after  the  de- 
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cease  of  mj  said  daughter,  and  until  the  share  or  respec-        1852. 
tive  shares  of  such  child  or  children  as  aforesaid  shall  be-      "tatlor 
come  Tested  and  payable  by  and  out  of  the  interest,  divi-  «'• 

dends,  and  annual  proceeds  of  the  said  sum  of  lOOOZ.,  pay 
and  apply  to  or  for  the  maintenance  and  education  of  the 
same  child  or  children  respectively,  such  yearly  sum  or 
sums  of  money  as  to  them  my  said  trustees  shall  seem 
meet,  not  exceeding  the  interest  of  the  expectant  share  of 
such  child  or  children  respectively  in  the  said  principal 
sum  of  lOOOZ.;  and  I  hereby  direct  and  declare,  that,  in 
case  all  the  children  of  my  said  daughter  shall  die  under 
the  age  of  thirty  years  and  without  lawful  issue,  the  said 
Jonathan  Gray,  W.  Husband,  and  J.  Barber,  their  execu- 
tors, administrators,  and  assigns,  shall  stand  possessed  of 
the  said  principal  sum  of  lOOOi.,  upon  trust,  to  pay  or 
transfer  the  same  unto  my  said  son  Thomas  Frobisher,  his 
executors,  administrators,  and  assigns." 

Mrs.  Blanchard  died  on  the  12th  day  of  February,  1835, 
leaving  T.  Frobisher  and  Ann  Taylor  her  only  children ; 
and  on  the  23rd  day  of  February,  1850,  the  will  and  a 
codicil  of  the  testatrix  were  duly  proved  by  the  defend- 
ant Capt  Frobisher,  the  executor  named  in  the  will. 

By  indentures,  dated  the  19th  and  20th  days  of  April, 
1836,  being  a  settlement  made  prior  to  the  marriage  of 
Capt  Frobisher  with  Miss  Rose  Helsham,  certain  here- 
ditaments, including  the  hereditaments  at  Fishlake,  were 
settled  and  assured,  as  to  the  hereditaments  at  Fishake, 
subject  to  the  two  several  charges  of  lOOOi.  each  upon 
snch  of  the  said  hereditaments  as  are  situate  at  Fishlake, 
created  by  the  indenture  of  the  12th  of  February,  1810, 
and  the  will  of  Mrs.  Blanchard,  to  certain  uses  and  upon 
certain  trusts  therein  mentioned. 
There  was  issue  of  this  marriage  two  children. 
In  the  year  1837,  the  defendant  Capt.  Frobisher  paid  the 
sum  of  lOOOZ.  by  the  indenture  of  the  12th  day  of  February, 
1810,  charged  on  the  hereditaments  at  Fishlake,  to  the 
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trustees  of  that  sum ;  and  thereupon  the  hereditaments  at 
Fishlake  were  released  from  that  sum. 

Mrs.  Ann  Taylor  died  on  the  28th  of  November,  1841, 
leaving  the  plaintiff,  T.  J.  Taylor,  her  only  child  her  sur- 
viving, but  having  had  issue  one  other  son,  namely,  Ben- 
jamin Frobisher  Taylor,  who  died  at  the  age  of  twenty- 
seven,  without  having  been  married,  on  the  5th  of  April, 
1839,  having  by  will  appointed  John  Loseby  the  executor 
thereof  Probate  of  the  will  was  duly  granted  to  the  said 
John  Loseby. 

Thomas  J.  Taylor  attained  the  age  of  thirty  years  on 
the  8th  of  October,  1 849. 

Both  Jonathan  Gray  and  William  Husband  had  died, 
leaving  James  Barber  one  of  the  plaintiffs,  the  only  sur- 
viving trustee  of  the  sum  of  lOOOZ.,  bequeathed  or  ap- 
pointed by  the  will  of  Mrs.  Blanchard. 

Captain  T.  Frobisher  had  duly  paid  the  interest  in  re- 
spect of  the  lOOOl  bequeathed  and  appointed  by  the  will 
of  Mrs.  Blanchard  to  Mrs.  Ann  Taylor  during  her  life,  and 
subsequently  to  Thomas  J.  Taylor  to  the  12th  of  February, 
1850;  but  the  whole  of  the  principal  sum  of  lOOOt  still  re- 
mained unpaid. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court  under  Sir  George  Turner  s  Act,  in  which  Mr.  Thomas 
John  Taylor,  the  surviving  son  of  Mrs  Ann  Taylor,  and 
Mr.  Barber,  the  surviving  trustee  of  Mrs.  Blanchard's  will, 
were  the  plaintiffs;  and  Captain  Frobisher  and  his  wife, 
and  their  children,  who  were  infants,  by  Captain  Fro- 
bisher their  father,  who  had  not,  as  the  case  alleged,  any 
interest  in  the  questions  submitted  to  the  Court  adverse 
to  the  interest  of  the  infants,  and  Mr.  Loseby,  the  executor 
of  Benjamin  F.  Taylor,  who  had  died  in  his  mother's  life- 
time, aged  twenty-seven  years,  were  the  defendants. 

After  setting  out  the  facts  above  shortly  stated,  the  case 
submitted  the  following  questions  for  the  opinion  of  the 
Court: — 
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Whether  the  bequest  or  appointment  contained  in  the  1852. 
will  of  Mary  Blanchard,  of  the  sum  of  lOOOt,  after  the  taylor 
decease  of  Mary  Taylor,  unto  and  amongst  all  and  every 
the  child  and  children  of  the  said  Ann  Taylor,  and  charged 
upon  the  estates  in  the  said  wiU  mentioned,  was  or  was 
not  a  valid  bequest,  and  if  valid,  who  was  or  were  the 
person  or  persons  entitled  under  such  bequest. 

Mr.  Russell  and  Mr.  YouTige  for  the  plaintiffs. — The 
gift  of  the  1000!.  contained  in  Mrs.  Blanchard's  will  was 
a  gift  which  vested  in  interest  in  the  children  of  Mrs. 
Taylor,  immediately  after  Mrs.  Blanchard's  decease.  The 
gift  is,  after  Mrs.  Taylor's  decease,  upon  trust  to  pay  the 
sum  between  her  children  in  equal  shares.  This  bequest 
taken  alone  is  a  valid  gift,  vesting  an  interest  or  share  in 
each  child  immediately  as  it  was  born ;  but  it  is  suggested 
that  this  ^ft,  clear  and  distinct  as  it  is  when  taken  alone, 
is  so  mixed  up  with  the  clause  immediately  following  it,  as 
to  constitute  one  gift,  and  so  as  to  affect  it  with  whatever 
objection  may  attach  to  that  succeeding  clause;  and  that 
the  declaration  that  the  gifts  are  to  be  vested  interests  on 
attaining  the  age  of  thirty  years,  with  the  chance  of  accru- 
er on  the  death  of  any  child  under  thirty  years,  renders  the 
whole  bequest  void  for  remoteness.  But  this  will  is  not  so 
to  be  interpreted;  the  first  purpose  of  the  testatrix  was  to 
give  an  interest,  to  be  absolutely  vested  in  the  children. 
She  follows  up  this  complete  gift  by  an  attempt  to  qualify 
the  previous  absolute  gift  by  a  restriction  and  gift  over  on 
the  deaths  of  the  children  under  thirty,  being  a  period  be- 
yond the  limits  which  the  law  against  perpetuities  sanc- 
tions; and  this  gift  was  unlawful,  and  therefore  void.  It 
follows  that  the  gift  musfbe  read  as  if  the  restriction  post- 
poning the  vesting  were  struck  out  of  the  will. 

The  clause  attempting  an  unlawful  restriction  on  the 
previous  absolute  glfiy  by  the  gift  over  on  the  deaths  of  the 
children  without  issue  under  tLirty,  i«  followed  by  a  di- 
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1862.        rection  for  maintenance  until  the  shares  shall  become  vest- 
Taylor       ed.     This  is  only  in  aid  of  the  attempted  unlawful  modifi- 
Frobwhbr.     cations  of  the  original  gift ;  and  these  modifications  failing, 
as  being  contrary  to  law,  the  direction  also  fails  and  leaves 
the  original  disposition  altogether  unmodified.    The  Courts 
have  always  looked  very  favourably  on  that  construction  of 
an  ambiguous  clause  which  supports  the  vesting  of  a  legacy; 
and  it  is  only  on  the  particular  and  express  language  of  an 
instrument  that  they  will  attribute  an  intention  to  a  testa- 
tor to  postpone  the  period  of  vesting.     The  gift  is  con- 
tained in  a  direction  to  pay  the  legacy  unto  or  among  the 
children  immediately  on  the  death  of  their  mother,  to 
whom  the  interest  was  payable  for  her  life:  it  created  an 
immediate  vested  interest  in  them.    The  testatrix  meant 
by  the  words  "  to  be  vested  interests,"  not  to  cut  down  the 
previous  absolute  gift,  but  merely  to  express,  that,  on  his 
attaining  thirty,  the  share  of  each  child  should  not  be  sub- 
ject to  any  gift  over,  and  be  absolutely  indefeasible:  Berke- 
ley V.  Swinburne  (a).      [They  cited  Bland  v.  Williams  (6), 
Davies  v.  Fisher  (c),  and  Harrison  v  Orimwood  (d).] 

Mr.  BazaigeHe  for  the  defendant  John  Loseby,  the  exe- 
cutor of  Benjamin  Frobisher  Taylor,  having  an  interest 
similar  to  that  of  the  plaintiff's,  cited  Oreet  v.  Oreet  (e),  and 
Samiders  v.  VavMer  (/). 

Mr.  Malins  and  Mr.  Chapman  Barber  for  all  the  other  de- 
fendants.— Upon  the  construction  of  the  whole  of  this  will, 
it  is  clear  that  the  testatrix  did  not  intend  that  any  child 
should  take  an  interest  in  the  property  given,  without  hav- 
ing attained  the  age  of  thirty ;  the  whole  gift  is  so  mixed  up 
with  the  restriction,  that  the  one  part  of  it  cannot  be  separ- 


(a)   16  Sim.  275.  (d)  12  Beav.  192. 

(6)  3  My.  &  K.  417.  (e)  5  Beav.  123. 

(c)  5  Boav.  201.  (/)  Cr.  k  Ph.  240. 
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ftted  from  the  other.  The  authorities  are  almost  uniform,  1862. 
that  the  word  "  vested"  must  be  used  in  its  legal  sense,  un-  tatlor 
less  some  strong  ground  to  the  contrary  appear.  Berkeley  y. 
Swinburne  (a)  has  been  cited ;  if  that  case  should  bear  the 
construction  put  upon  it  on  behalf  of  the  plaintiffs,  it  is  the 
only  case  in  which  such  a  construction  as  that  contended 
for  by  the  plaintiffs  has  been  admitted.  [They  cited  Olan- 
ffillY.  OkuwiU  (b)y  Ru88elY.Buchanan(c),  and  Bull  v.  Pritch- 
ard  (d).] 

Mr.  RusaM  replied. 

Hhe  Viob-Chakobllob: — 

The  question  in  this  case  depends  on  the  meaning  which, 
in  construing  this  will,  is  to  be  attached  to  the  word 
**  vested  *'  as  used  by  the  testatrix.  It  is  scarcely  neces- 
sary to  say,  that,  in  considering  this  question,  the  Court 
lays  out  of  sight  the  circumstance,  that,  if  one  construction 
be  adopted,  the  disposition  in  favour  of  Ann  Taylor's  child- 
ren will  be  void  for  remoteness,  while,  according  to  the 
other  construction,  the  dispositions  will  in  a  great  measure 
be  supported.  The  Court  in  such  cases  first  ascertains 
what  the  provisions  of  the  instrument  are,  by  applying  to 
it  the  ordinary  rules  of  construction ;  and  it  then  deter- 
mines to  what  extent  the  provisions  thus  ascertained  are 
in  accordance  with  the  rules  of  law. 

I  consider  that  the  testatrix  in  this  will  uses  the  word 
** vested"  not  in  its  ordinary  sense,  but  in  the  sense  of 
"not  subject  to  be  divested,"  or  "  indefeasible."  It  is  only 
by  affixing  this  meaning  to  the  word,  that  her  intentions 
apparent  on  her  will  could  have  been  carried  into  effect  in 
events  which  were  within  her  contemplation.  The  word 
"vested,"  though  it  certainly  has  a  technical  or  strictly 

(tt)  16  Sim.  275.  (<?)  7  Sim.  628;  S.  C,  2  Cr.  &  M.  561. 

(b)  2  Mcr.  38.  {cl)  1  Rubs.  213. 
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1852.        legal  meaning,  especially  when  applied  to  future  interests 
Taylor       ^^  ^^^^  estates,  is  oftcn  used  in  a  different  sense.     Thus, 
„     ^'  Lord  Thurhw  says:  "Continffent  or  executory  interests 

may  be  as  completely  vested  as  if  they  were  in  possession : 
Barnes  v.  AUen  (a),  using  the  word  in  the  sense  of  trans- 
missible. In  Berkeley  v.  Swinburne  (b),  the  Lords  Com- 
missioners, upon  the  context  of  a  will,  which  certainly  did 
not  call  for  that  construction  more  strongly  than  the  will 
before  me,  where  the  testator  directed  that  the  shares  should 
be  vested  interests,  in  sons  on  their  attaining  the  age  of  twen- 
ty-one years,  and  in  daughters  on  their  attaining  that  age 
or  being  married,  construed  the  word  vested  to  mean  in- 
defeasible,  and  held  that  the  shares  vested  before  the  ages 
or  times  pointed  out  by  the  testator,  but  subject  to  be  di- 
vested as  to  sons  by  their  death  under  twenty-one;  and  as 
to  daughters,  by  their  death  under  twenty-one  without  hav- 
ing been  married.  In  OlanviU  v.  OlanviU(c),  Sir  W,  Grant 
construed  the  word  '  vested '  in  its  ordinary  sense,  observ- 
ing that  there  was  no  evidence  from  any  part  of  the  will 
that  the  testator  did  not  affix  to  the  word  its  precise  legal 
meaning. 

In  the  present  case,  the  testatrix,  after  the  death  of  Ann 
Taylor,  directs,  that  her  trustees  shall  pay,  apply,  and  dis- 
pose of  the  principal  sum  of  lOOOZ.,  and  all  interest  due 
thereon,  unto,  between,  or  amongst  all  and  every  the  child 
and  children  of  Ann  Taylor,  in  equal  shares;  and  if  there 
should  be  but  one  such,  then  the  whole  to  such  only  child, 
to  be  a  vested  interest  or  vested  interests,  on  their  respect- 
ively attaining  the  age  of  thirty  years;  and  if  any  child  or 
children  of  Ann  Taylor  should  die  under  the  said  age 
without  lawful  issue,  the  share  or  shares  of  him,  her,  or 
them  so  dying,  as  well  original  as  accruing  by  survivor- 
ship, should  go  to  the  survivors  or  survivor  in  equal  shares 
if  more  than  one,  and  become  vested  at  such  ages  or  times 

(a)  1  Bro.  C.  C.  181.  (6)  16  Sim.  275.  (c)  2  Mer.  38. 
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as  hisy  her,  or  their  original  share  or  sharea     In  this  dis-        1852. 
position,  as  well  as  in  what  follows  it,  the  testatrix  con-      taylor 
templates  that  each  child,  before  attaining  the  age  of  thir- 
ty years,  was,  in  some  sense  at  least,  to  be  entitled  to  a 
share  in  the  fund,  which  she  designates  as  the  share  of 
such  child.     If  the  child  should  die  under  thirty  without 
issue,  his  share  is  to  go  to  the  others.     If,  dying  under  the 
age  of  thirty,  he  should  leave  issue,  his  share  is  not  to  go 
to  the  others;  the  original  gift  of  the  share  in  that  case 
remains  unaffected.    The  conclusion  appears  to  me  irre- 
sistible, that  the  testatrix  intended  the  child  so  dying 
and  leaving  issue  to  retain  his  share  as  an  interest  trans- 
missible to  his  representatives,  and  considered  that  he 
would  do  so  by  force  of  the  original  gift     It  is  impossible 
to  impute  to  her  the  intention,  that,  while  the  share  of  a 
child  leaving  no  issue  was  to  go  to  the  others,  the  share 
of  a  child  leaving  issue  was  to  be  undisposed  of,  and  to  go 
to  the  persons,  whoever  they  might  be,  who  were  to  take 
in  default  of  appointment.    So,  where  the  testatrix,  in 
the  ultimate  disposition,  gives  the  whole  fund  to  Thomas 
Frobisher  in  the  event  of  all  the  children  of  Ann  Tay- 
lor dying  under  the  age  of  thirty  years  and  without  is- 
sue, she  must  have  meant  that  to  be  the  only  event  in 
which,  under  the  previous  dispositions,  the  fund  would  be 
undisposed  of     In  the  event  of  an  only  child  dying  under 
thirty  years  and  leaving  issue,  the  fund  was  not  to  go  over  to 
Thomas  Frobisher;  because  the  testatrix  considered,  that, 
under  the  previous  dispositions,  the  deceased  child  took 
an  absolute  interest  in  the  fund.     The  object  of  the  testa- 
trix was  to  make  a  complete  disposition  of  the  fund;  and, 
in  such  cases,  the  Court  always  endeavours  to  construe  the 
will  so  as  to  prevent  an  intestacy  as  to  any  part  of  it 

I  consider  the  meaning  of  the  will  to  be,  that  all  the 
children  of  Ann  Taylor  were  to  take  vested  interests  in 
the  fund,  subject  to  be  divested  by  their  death  under  thirty, 
without  issue;  so  that  a  child,  on  attaining  thirty,  and  not 
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1852.        before,  could  take  an  indefeasible  interest  in  his  share, 

Taylor       ^^^  ^  entitled  to  payment     This  construction,  which 

^     ^-  makes  the  whole  consistent,  is  in  accordance  with  the  rule 

FrOBI£HER.  ^  '  ^ 

laid  down  by  Sir  John  Leach  in  Blcmd  v.  Williams  {a). 
He  says,  ''  whether,  in  a  gift  of  this  nature,  the  time  of 
vesting  is  postponed,  or  only  the  time  of  payment,  depends 
altogether  upon  the  whole  context  of  the  will.  If  the 
gift  over  is  simply  upon  the  death  under  twenty-four, 
then  the  gift  could  not  vest  before  that  age."  (This  ob- 
viously refers  to  the  will  then  before  him,  and  was  not 
meant  to  be  of  general  application.)  '^  In  this  case,  the 
gift  over  is  not  simply  upon  the  death  under  twenty-four, 
but  upon  the  death  under  twenty-four  without  leaving  is- 
sue. If,  upon  a  death  under  twenty-four,  at  whatever  age 
issue  was  left,  then  the  gift  over  is  not  to  take  place.  It 
is  in  effect,  therefore,  a  vested  interest,  with  an  executory 
devise  over  in  case  of  death  under  twenty-four  without 
leaving  issue.  All  the  cases  upon  the  subject,  except  the 
one  before  Lord  Oifford  (6),  are  reconcileable  with  this  dis- 
tinction.'' If  the  case  before  Lord  Oifford  be  referred  to, 
it  will  be  found  to  form  no  exception  to  the  rule  as  stated 
by  Sir  J.  Leach.  In  that  case,  the  gift  is  not  to  all  the  child- 
len,  but  only  a  particular  class,  those,  namely,  who  should 
live  to  attain  twenty-three.  Besides,  the  only  gift  over  is  on 
the  event  of  the  death  of  all  under  twenty-three  without 
issue,  there  is  no  such  gift  in  favour  of  the  children  inter 
se  in  case  of  the  death  of  any  one  or  more  of  them.  In 
OlanviU  v.  OUmvill,  before  referred  to,  Sir  W.  Grant's  de- 
cision would  probably  have  been  different,  if  the  gift  over, 
instead  of  being  in  the  event  of  the  death  of  the  testatrix's 
son  under  twenty-one,  had  been  in  the  event  of  his  death 
under  twenty-one  without  issue. 

The  case  of  Russel  v.  Buchanan  (a)  was  referred   to. 

(a)  3  My.  &  K.  416.  Q>)  Bull  v.  Prttchard,  1  Russ.  213. 

(a)  7  Sim.  628. 
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There  is  nothing  in  the  will  in  that  case  to  shew  that  the        1852. 
word  **  Tested  "  was  to  be  taken  otherwise  than  in  its  or-      "tavlor 
dinary  sense  :  that  case  is  in  accordance  both  with  Olanr     „    ^• 
viU  y.  Olanvillf  and  Bland  v.  Williams,    The  clause  ad- 
yerted  to  hj  the  Vice-Chancellor  in  his  judgment  was  not, 
as  I  think,  superfluous;   it  was  obviously  an  operative 
clause  as  r^arded  the  legatees  who  took  by  name,  even  if 
it  might  be  superfluous  as  to  those  who  took  as  members 
of  a  class.     The  destruction  of  the  contingent  remainders 
in  that  case  by  an  event  subsequent  to  the  testator's  death, 
cannot  affect  the  construction  of  his  will 

The  direction  as  to  maintenance  in  the  present  will 
does  not  throw  much  light  on  the  intention  of  the  testa- 
trix either  way.  The  discretionary  power  given  to  the 
trustee,  perhaps,  affords  an  argument  against  the  vesting 
of  the  shares.  On  the  other  hand,  the  ultimate  gifl  over  is 
of  the  principal  sum  only,  without  interest,  seeming  to  shew 
that  the  testatrix  considered  that  she  had  entirely  disposed 
of  the  interest  by  the  previous  dispositions. 

For  the  reasons  I  have  stated,  my  opinion  on  the  case 
submitted  to  the  Court  is,  that  the  bequest  or  appoint- 
ment contained  in  the  will  of  Mary  Blan  chard  of  the  sum 
of  lOOOt,  after  the  decease  of  Ann  Taylor,  unto  and 
amongst  all  and  every  the  child  and  children  of  Ann 
Taylor,  is  a  valid  bequest ;  and  that  the  gift  over  of  the 
share  of  any  such  child  who  should  die  under  thirty  with- 
out issue  is  void  for  remoteness;  and,  consequently,  that 
Thomas  John  Taylor  and  the  executors  of  Benjamin 
Frobisher  Taylor  are  entitled  under  the  bequest  in  ques- 
tion. 
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1850. 


Dec.  14M. 

1852. 
Jan,  30«A. 

A  widow,  on 


Andbeton  V.  Yates. 

Mk.  JOHN  HOWSON  ANDERTON,  deceased,  was  twice 
the  death  of      married.     By  his  first  wife  Jane,  a  daughter  of  Roger 

her  husband,  -^  .  .       t  i 

entered  into  Coupe,  he  had  three  children,  viz.  John  Howson  Ander- 

S^rBmaSTrwa  ton,  aged  twelve  years;  Howson  Anderton,  aged  ten  years; 

*"**  P^^j^  and  Jane  Anderton,  aged  eight  years.     The  first  wife  died 

1^  and  out  of  Jn  1843,  and  in  1847  Mr.  Anderton  married  his  second 

by  carrying  on  wife,  Mary  Anne.     There  was  issue  of  the  second  mar- 

tein^h^iJiwtf*  riage  two  children,  viz.  Alice  Anderton,  aged  two  years, 

and  hi«  five  in-  ^yj^j  Thomas  Howson  Andcrton,  aged  six  months 

fiant  children,  ,  i      *.  *       m 

the  three  eldest  John  Howson  Andertou  died  on  the  28th  of  April,  1850. 
hiTcWWreTby  On  the  2nd  of  August,  1 850,  a  bill  was  filed  in  the  names 
aformer  mar-     ^j  JqJj^  Howson  Anderton,  Howson  Anderton,  Jane  An- 

nage.     Snoruy  '  ' 

afker  the  hut-     dcrton,  Alice  Anderton,  and  Thomas  Howson  Anderton, 

band*8  death, 

a  bill  wai  filed  the  fivc  infant  children  of  the  deceased,  by  Roger  Coupe, 
Sali*thecSd-  ^^^  ^^  ^^  maternal  grandfather  of  the  three  first-named 
renbythe         children,  as  the  next  friend  of  all  the  infant  plaintiffs, 

maternal  grand-  '  *  ' 

fiitherofthe       against  Thomas  Yates  and   Mary  Anne  Anderton  the 

three  eldeit,  as        .  . 
their  next  WldOW. 

di^k^tion*of  ""^^  ^^  ^^^^^  *^®  ^^  ^^  ^  ^^^  Howson,  under  which 
the  righto  of      a  mcssuage  in  Ainsworth-street,  Blackburn,  was  limited 

the  infiinto  and 

foraccount8,and  to  the  usc  of  the  deceased,  John  Howson  Anderton,  in  fee, 
ment^^^d-  ^^^  ^^^^  Small  tenements,  situate  in  Blakey-street,  Black- 
lansandofare-  burn.  Were  limited  to  him  for  his  life,  with  limitations 

ceivor.     The  '  ' 

infiint  plaintifft,  over  in  the  common  form,  to  the  use  of  such  one  or  more 
friend,  present-  of  his  children  or  issue,  as  John  Howson  Anderton  should 
^e^c^M^con'^  appoint  by  any  deed  or  writing  duly  executed,  with  a 

taining  imputa- 
tions against  the  widow  of  improper  treatment  by  her  of  the  infimts,  and  asking  the  appointment  of 
guardians,  and  of  a  receiver.  The  Court  directed  a  reference  to  the  Master,  who  by  his  report  ap- 
proved of  the  widow  and  her  co-executor,  as  the  guardians  of  all  the  children,  and  found  that  the 
whole  income  ought  to  be  allowed  for  their  maintenance.  The  Court  on  petition  confirmed  this 
report,  and  directed  that  the  receiver  should  pay  all  the  income  of  the  property  to  tlie  widow  for  the 
mMntenance  of  the  children,  thereby  leaving  all  parties  just  in  the  same  position  as  they  had  been 
in  before  the  suit  was  in8titute<l;  and  the  costo  of  all  the  ]>mcecdings  were  ordered  to  be  paid  by 
the  next  firiend,  and  all  further  proceedings  were  stayed  until  further  order. 


V, 

Yatbs. 


CASES   IK   CIIANOBBY.  203 

limitation  in  default  of  appointment  to  the  use  of  all  his  1852. 
children  as  tenants  in  common  in  fee ;  and  that,  by  the  anobrton 
same  will,  a  term  of  500  years  in  the  tenements  in  Blakey- 
street  was  limited  to  Matthew  Brocklehurst  and  the  de- 
fendant Thomas  Yates,  for  the  purposes  of  raising  and 
paying  the  interest  on  a  mortgage  for  400Z.  charged  on  the 
Blakej-street  property,  and,  if  necessary,  of  raising  and 
paying  off  the  principal  The  bill  also  stated  that  the  will, 
with  a  codicil,  was  proved  by  Messrs.  Brocklehurst  and 
Yates. 

The  bill,  after  setting  forth  the  two  marriages  of  the  de- 
ceased, and  the  births  of  the  infant  plaintiffs,  stated  that 
John  Howson  Anderton  entered  into  possession  of  the 
messuage  in  Ainsworth-street;  and  that,  upon  his  death 
intestate,  the  same  messuage  vested  in  the  plaintiff,  John 
Howson  Anderton,  as  his  heir-at-law;  and  that,  subject  to 
the  mortgage  thereon,  for  the  payment  of  which  the  term 
of  500  years  had  been  created,  and  which  was  then  vested 
in  Thomas  Yates,  as  the  survivor  of  Matthew  Brocklehurst, 
who  was  dead,  the  plaintiffs  were  entitled,  under  the  above 
will,  to  the  hereditaments  comprised  in  the  term  as  tenants 
in  common.    The  bill  also  stated,  that  the  defendant,  Mrs. 
Mary  Anne  Anderton,  the  widow,  on  the  29th  of  April, 
1850,  obtained  letters  of  administration  to  the  estate  and 
effects  of  her  deceased  husband,  and  charged  that  the 
plaintiffs,  being  entitled  under  the  above-mentioned  will 
of  Mrs.  Howson,  were  insufficiently  and  improperly  main- 
tained and  treated  by  the  defendant,  the  widow,  and  that 
the  education  of  such  of  the  plaintiffs  as  were  of  age  to 
receive  education  had  been  almost  wholly  neglected  by 
her;  also,  that  the  widow  had  obtained  the  permission  of 
the  defendant  Yates,  and.  entered  into  the  possession  of 
the  rents  and  profits  of  such  of  the  hereditaments  com- 
prised in  the  will  of  Mrs.  Howson  as  were  let,  and  that 
she  was  herself  in  possession  of  some  parts  of  the  premises ; 
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1852.  but  that,  although  Mr.  Yates  had  applied  to  her  to  account 
to  him,  yet  that  she  had  refused  to  do  so.  The  bill  also 
charged,  that  the  personal  estate  of  the  deceased  was  more 
than  sufficient  to  pay  all  his  debts ;  and  it  contained  charges 
that  the  defendant  was  for  a  considerable  time  without 
any  servants,  and  that  she  constantly  employed  the  plain- 
tiffs in  menial  capacities;  and  that  she  was  of  a  very 
hasty  and  passionate  temper;  and  that  it  was  injurious  to 
the  plaintiffs,  and  especially  the  three  elder  plaintiffs,  to 
reside  with  her. 

The  bill  then  prayed,  that  the  rights  of  the  plaintiffs 
might  be  ascertained,  for  an  account  of  the  rents  and 
profits,  for  a  receiver,  for  the  appointment  of  a  guardian  or 
guardians  of  the  plaintifis  during  their  minority,  and  for 
a  separate  guardian,  if  necessary,  for  the  three  elder  infant 
plaintiffs,  also  that  a  proper  allowance  out  of  the  incomes 
might  be  paid  to  the  guardians  for  the  infants  during  their 
minorities,  and  for  an  injunction  restraining  the  widow 
from  receiving  the  tenia. 

On  the  3id  of  August,  1850,  (the  day  after  the  bill  was 
filed),  the  plaintiffs,  by  Roger  Coupe,  their  next  friend, 
presented  their  petition  in  the  cause,  containing  state- 
ments, being  in  substance  repetitions  of  the  bill,  and  pray- 
ing that  Roger  Coupe  might  be  at  once  appointed  guardian 
to  the  three  elder  infant  plaintiffs,  and  for  a  reference  to 
the  Master  to  appoint  some  proper  person  to  be  guardian 
to  the  two  younger  plaintiffs,  and  for  the  appointment  of 
a  receiver. 

The  plaintiffs  filed  affidavits  in  support  of  the  charges 
contained  in  this  petition ;  and  the  defendant,  the  widow, 
filed  affidavits  in  disproof  of  the  charges.  From  the  affi- 
davits, which  were  very  long,  it  appeared  that  a  will  of 
the  deceased  John  Howson  Anderton  had  been  found  since 
the  grant  of  administration  to  the  widow;  that  the  de- 
ceased had  appointed  Mrs.  Anderton  and  a  Mr.  Henry 
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Briefly,  a  brother  of  Mrs.  Anderton,  his  executors,  who  1852. 
had  duly  proved  the  will  in  the  Ecclesiastical  Court;  and 
that  the  letters  of  administration  were  thereupon  revoked. 
By  this  will  the  deceased  gave  the  house  in  Ainsworth- 
street  to  Mrs.  Anderton  absolutely;  and  as  to  the  tene- 
ments in  Blakey-street,  and  other  hereditaments,  the  tes- 
tator devised  them  to  his  wife  and  Mr.  Brierly,  to  bo  pre- 
served till  his  youngest  child  attained  twenty-one,  aud 
then  to  be  equally  divided  amongst  his  children  as  tenants 
in  common  in  fee. 

It  also  appeared,  that  the  deceased  carried  on  the  busi- 
ness of  a  cheese-factor  in  one  of  the  houses  belonging  to 
him;  and  that,  subsequent  to  his  decease,  the  widow  had 
carried  on  the  same  business,  for  the  maintenance  of  her- 
self and  all  the  infant  plaintifik  A  solicitor  named  Swift 
attended  by  invitation  at  the  funeral  of  the  testator,  and, 
upon  the  understanding  that  the  deceased  died  intestate, 
Mrs.  Anderton  arranged  to  receive  and  account  with  Mr. 
Yates  for  the  rents  of  the  property  of  the  deceased.  Mrs. 
Anderton  did  not  consult  Mr.  Swift  as  to  her  aifairs ;  but 
he  sent  for  her  repeatedly,  and  at  an  interview  complained 
that  she  had  not  shewn  him  her  accounts.  On  this  Mrs. 
Anderton's  own  solicitor  informed  Mr.  Swift  that  the  will 
of  the  deceased  had  been  recently  found.  Mr.  Swift,  how- 
ever, served  notices  on  the  tenants,  requiring  them  to  pay 
their  rents  to  him  as  the  solicitor  for  Mr.  Yates;  and  he 
subsequently  received  such  rents.  He  also  served  Mrs. 
Anderton  with  notice,  on  behalf  of  Mr.  Yates,  to  quit  the 
premises  in  which  she  was  carrying  on  her  business. 

It  also  appeared  that  the  rental  of  the  property  of  the 
deceased,  to  which  the  infant  plaintiffs  were  entitled,  was 
of  the  value  (after  all  deductions  for  chief  rents  and  in- 
terests on  the  mortgage  debt  of  part  thereof,)  of  between 
70t  and  80Z.  a  year;  that  the  widow  had  taken  charge  of 
all  the  infant  plaintiffs,  at  the  dying  request  of  the  de- 
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1852.         ceased;  and  that  they  had  been  all  properly  educated  and 
Anderton     maintained  according  to  their  station  in  life. 
^'  The  petition  now  came  on  to  be  heard. 

Mr.  C.  M,  RoupeU  in  support  of  the  petition. 

Mr.  Wigram  and  Mr.  Selwyn  for  the  defendant  Mrs. 
Anderton. 

The  Vice-Chancellor  directed  a  reference  to  the  Master 
to  approve  of  a  proper  guardian  or  guardians,  with  liberty 
to  appoint  different  guardians  of  the  three  elder  infant 
plaintiffs,  and  of  the  two  younger  infant  plaintiffs,  and  to 
state  their  ages  and  fortunes,  and  also  to  state  on  what 
grounds  he  approved  of  any  particular  persons  as  guard- 
ians, and  to  consider  of  a  proper  maintenance  for  the 
infants,  and  to  appoint  a  receiver;  and  by  consent  Mr. 
Brierly  was  appointed  receiver  in  the  meantime. 


The  Master,  by  his  report,  dated  the  17th  of  November, 
1851,  approved  of  the  defendant,  the  widow,  and  Mr.  Bri- 
erly, as  the  joint  guardians  of  all  the  plaintiffs ;  and  he  also 
found,  that  a  sum  of  66t  7«.  Id.  would  be  a  proper  sum  to 
be  allowed  and  paid  to  the  defendant,  the  widow,  for  past 
maintenance.  He  also  found,  that  the  whole  of  the  in- 
come arising  from  the  property  to  which  the  infant  plain- 
tiffs were  entitled,  would  be  proper  to  be  allowed  to  the 
infant  plaintiffs  for  their  maintenance  during  their  mino- 
rities. 

The  defendant,  the  widow,  then  presented  her  petition ; 
by  which  she  asked,  that  the  Master's  report  might  be  con- 
firmed; and  that  she  and  Mr.  Brierly  might  be  appointed 
the  joint  guardians  of  all  the  infant  plaintiffs;  that  the 
receiver  might  be  directed  to  pay  the  66i  7^.  Id.  out  of  the 


V. 
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balance  in  his  hands  for  past  maintenance;  and  that,  after  laai. 
payment  of  ground-rents,  and  interests  on  mortgages,  he  andbkton 
might  pay  to  the  petitioner  and  Mr.  Brierly,  as  such  guar- 
dians, the  whole  of  the  future  income  of  the  property,  for 
the  maintenance  of  the  infant  plaintiffs  during  their  mino- 
rities; and  for  taxation  of  costs,  and  payment*  thereof  to 
the  petitioner  by  Roger  Coupe,  the  next  friend  of  the  infant 
plaintiffs. 

The  petition  now  came  on  to  be  heard. 

1852. 

Mr.  Wigram  and  Mr.  Seluryn,  in  support  of  the  petition,  Jan.  zih. 
submitted  that  the  whole  of  the  litigation  was  altogether 
unnecessary  and  oppressive.  They  stated,  that,  in  the  belief 
that  the  Court  could  satisfactorily  terminate  such  unne- 
cessary litigation  in  a  summary  way,  the  present  petition 
had  been  filed,  and  they  asked  the  Court  to  make  the  order 
as  prayed. 

Mr.  Matins  and  Mr.  C.  M.  RoupeU^  for  the  plaintiff^, 
submitted,  that,  at  the  dates  when  the  bill  was  filed  and 
the  petition  was  presented,  they  were  proper  proceedings 
for  the  protection  of  the  infants'  property;  and  that,  if  the 
proceedings  were  proper  at  their  institution,  the  Court 
ought  not  to  inflict  the  costs  on  the  next  friend  personally. 
If  that  were  done,  persons  would  shrink  from  instituting 
suits  for  the  benefit  of  infants. 

The  Vicb-Chahcbllor: — 

In  this  case,  a  man  named  Anderton  had  died,  leaving 
a  widow  and  five  children,  two  of  whom  were  children  of 
the  widow,  and  the  other  three  were  children  of  her  hus- 
band by  a  former  marriage.  After  his  death,  it  appeared 
that  the  widow  entered  into  the  possession  of  the  small 
property  of  her  husband,  of  which  she  received  the  rents, 

VOL.  V.  p  D.  a.  s. 
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1852.  and  did  the  best  she  could  for  all  the  children.  Some  time 
afterwards,  by  the  interference  of  Swift,  a  solicitor,  a 
step  was  taken,  for  which  no  excuse  could  be  offered.  A 
notice  was  given  by  him,  on  behalf  of  a  trustee  of  a  term 
in  the  property,  who  had  no  business  to  interfere,  calling 
upon  the  tenants  to  pay  their  rents  to  the  solicitor,  and 
requiring  the  widow  to  quit  possession  of  the  dwelling- 
house. 

The  consequence  of  that  step  was,  that  the  tenants  re- 
fused to  pay  the  rents  to  the  widow,  and  she  was  in  danger 
of  being  turned  out  of  the  house  in  which  she  was  living 
and  maintaining  her  children.  Then,  without  any  pre- 
vious communication  to  the  widow,  a  bill  was  filed  in  the 
names  of  the  children,  by  their  maternal  grandfather  as  their 
next  friend,  who  had  been  influenced  by  Swift  to  let  his 
name  be  used  for  that  purpose.  That  bill  contained  charges 
against  the  widow,  which  were  most  injurious  and  painful 
to  her,  and  great  expense  must  have  been  incurred  by  her 
in  the  suit.  The  result,  however,  has  been,  that  the  Master 
has  approved  of  the  widow  and  Mr.  Brierly,  her  co-executor, 
as  guardians  of  all  the  children,  and  has  recommended  that 
the  receiver  shall  allow  all  the  income  of  the  property  to 
be  paid  to  the  widow  for  the  maintenance  of  the  children. 
That  has  left  her,  in  fact,  just  in  the  same  position  as  she 
had  been  in  before  the  suit  was  instituted. 

What  was  the  defence  for  all  this?  Some  belief  that 
Anderton  had  left  no  will  Now,  suppose  there  had  been 
no  will,  how  could  that  have  justified  Yates  in  turning  the 
widow  out  of  possession,  or  the  next  friend  in  this  cause 
in  putting  a  bill  on  the  file  containing  injurious  imputa- 
tions upon  her.  I  do  not  think  that  the  uncertainty  about 
the  will  affords  any  justification  whatever  for  the  steps 
which  have  been  taken  by  the  next  fidend.  All  this  liti- 
gation has  been  unnecessarily  provoked,  and  the  infants 
ought  not  to  be  made  to  pay  the  expenses  of  it  The  next 
friend  must  pay  all  the  costs  of  the  proceedings;  and  all 
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future  proceedings  must  be  stayed  until  further  order,  with         1852. 
Uberty  to  apply.  ^^i^^^ 

r. 

The  minutes  of  the  order  were  as  follows — 

Let  the  Master's  report,  dated  the  17th  day  of  Novem- 
ber, 1851,  be  confirmed ;  and  let  the  petitioner  Mary  Ann 
Anderton,  and  Henry  Brierly,  in  the  petition  named,  be 
appointed  guardians  of  the  infant  plaintiffs  during  their  re« 
spectiye  minorities,  or  until  the  further  order  of  this  Court ; 
and  let  the  receiver  in  this  cause,  out  of  the  rents  and  pro- 
fits in  his  hands,  pay  to  the  petitioner  the  sum  of  661,  la,  1  d, 
by  the  report  found  due  and  owing  to  the  petitioner  for 
past  maintenance;  and  let  the  said  receiver,  after  payment 
of  the  annual  charges  upon  the  premises  for  ground-rents^ 
and  interests  on  mortgages,  pay  to  the  petitioner  and  the 
s^d  Henry  Brierly,  as  such  guardians,  the  whole  of  the  an- 
nual rents  and  profits  of  the  said  messuages  and  premises 
due  since  the  1st  day  of  July,  1851,  and  hereafter  to  grow 
due,  to  be  by  them  applied  for  the  maintenance  and  edu- 
cation of  the  infant  plaintiffs  during  their  respective  mino- 
rities, and  be  allowed  to  the  said  receiver  on  passing  his 
account&  Let  it  be  referred  to  the  Taxing  Master  of  this 
Court  in  rotation,  to  tax  the  petitioner  her  costs  of  obtain-  , 

ing  the  order,  dated  the  14th  day  of  December,  1850,  and 
of  this  application,  and  consequent  thereon ;  and  let  such 
co8t£f,  when  taxed,  be  paid  to  the  petitioner  by  Roger  Coupe, 
the  next  friend  of  the  infant  plaintiffs;  and  let  all  further 
proceedings  in  this  cause  be  stayed  until  the  further  order 
of  this  Court. 


p  2 
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1852. 

Jan.  2Srd  dk  CaTO  V.  IrVINO. 

Zlst,  rp 

The  registered     X  HIS  was  a  Special  case  under  Sir  George  Turner's  Act. 
cighrsharesm    It  Stated  in  substancc  as  follows: — 

l^to  t^^JSrt        ^^  *^®  "^^"^^  ^^  ^P^^^'  ^^*^>  *^®  ^^^P  Ajax  sailed  from 
of  LiveqHX)!       the  port  of  Liverpool  on  a  voyage  to  California  and  Syd- 

captain,  who  ucy,  Under  the  command  of  Alexander  Adam,  as  master 

o?Sie  othCT*"  thereof     At  the  time  of  the  sailing  of  the  ship,  Henry 

*^*w»'  f^tto  J^'^^  Ward,  of  Liverpool,  was  the  owner  of  forty-eight  64th 

ney,  to  sell  hig  parts  or  sharcs  thereof,  and  Alexander  Adam  was  the 

shares  in  the  owner  of  the  remaining  sixteen  64th  shares  thereof;  and 

S*^^ed  H^^ry  Joh^  Ward  and  Alexander  Adam  were  the  duly  re- 

with  the  ship  gistered  owners  of  the  said  shares  of  the  said  ship,  and 

on  her  Toyage 

to  Sydney,  with  wcre  duly  entered  as  such  owners  at  the  Custom-house  of 

ofr^istry*on  t^®  ^aid  port  of  Liverpool,  to  which  the  said  ship  belong- 

whSst  th*\*  ®^'    Previously  to  the  sailing  of  the  said  ship,  a  certificate 

was  at  sea,  the  of  registry  was  granted  to  the  said  Henry  John  Ward  and 

forty-eight  Alexander  Adam  by  the  collector  and  comptroller  of  her 

gaged  Sem  to  Majesty's  Customs  at  the  said  port  of  Liverpool;  and  such 

the  piaintifls.  certificate  of  registry  was  taken  by  Alexander  Adam  with 

A  memorandum  .  . 

of  the  mortgage  him  ou  the  Said  voyage,  the  certificate  of  registry  being 
at"Si7castom-   required  to  be  with  the  said  vessel  for  the  purpose  of  the 

5:Sr^d''irte  P^Pe^  navigation  thereof 

thereof  was  in-       In  the  month  of  November,  1849,  the  said  Henry  John 

dorsed  on  the 

mortgage.  On  Ward  was  indebted  to  the  above-named  plaintiffs  Peter 
n^,^«quent-  Cato,  John  Miller,  and  John  Audley,  in  the  sum  of  27242. 

Ae^i^rtOTffe  °^  ^^'  ^^''  ^^^  which  he  had  given  bills  of  exchange ;  and  to 
the  captain,       sccure  the  payment  of  the  said  bills  of  exchange,  or  any 

acting  in  his 
own  right 

and  on  the  power  of  attorney,  sold  the  entirety  of  the  ship  to  the  defendant,  who  was  resident 
at  Sydney,  and  who  registered  the  ship  de  novo  at  that  port,  and  subsequently,  at  his  own  expense, 
freighted  the  ship  wiui  a  cargo  for  London  direct.  She  arriTed  in  the  London  Docka.  The 
plamtifis  had  no  notice  of  the  power  of  attorney  given  to  the  captain,  and  neither  the  captain  nor 
the  defendant  had  any  notice  of  the  preyious  mortgage  to  the  plaintifib.  The  plaintiffs  and  the 
defendant  both  took  possession  of  the  ship  on  her  arrival  at  the  London  Docks,  and  the  plaintiffii 
as  mortgagees,  and  the  defendant  as  purchaser,  claimed  the  forty-eight  shares  of  the  ship  and  of 
the  freight: — Held,  that  the  plaintiffs  were  entitled  to  the  shares  both  of  the  ship  and  of  the  freight 
paramount  to  the  defendant,  but  subject  to  allowing  him  in  account  the  proportion  of  the  outfit  of  the 
ship  and  of  the  voyage  to  London. 
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renewal  or  renewals  thereof,  not  exceeding  the  sum  of  1852. 
25001,  with  interest  thereon  at  oL  per  cent.,  the  said  Hen- 
ry John  Ward,  by  a  bill  of  sale  bearing  date  the  2nd  of 
Noyember,  184i9,  and  made  between  the  said  Henry  John 
Ward  of  the  one  part,  and  the  said  Peter  Cato,  John 
Miller,  and  John  Audley,  of  the  other  part,  and  containing 
the  particulars  of  the  certificate  of  registry  of  the  said  ship 
AjaXy  and  also  of  the  certificate  of  registry  of  another  ship 
called  the  Ceylon,  for  the  consideration  therein  mention- 
ed, did  assign  and  transfer  unto  the  said  Peter  Cato,  John 
Miller,  and  John  Audley,  their  executors,  administrators, 
and  assigns,  all  the  forty-eight  64th  shares  of  the  said  Hen- 
ry John  Ward  in  the  said  vessel  called  the  Ajax,  whereof 
Alexander  Adam  was  then  master;  and  also  all  the  forty- 
eight  64th  shares  of  the  said  Henry  John  Ward  in  the  ves- 
sel called  the  Ceylon,  whereof  John  Mills  was  then  master, 
with  the  appurtenants,  together  with  the  like  proportion 
of  all  future  freight  and  earnings  of  the  said  vessels  re* 
spectively,  and  all  charter-parties  and  other  securities, 
unto  the  said  Peter  Cato,  John  Miller,  and  John  Audley, 
iheir  executors,  administrators,  and  assigns,  upon  certain 
trusts  therein  mentioned,  for  raising  an  amount  sufficient 
to  discharge  the  several  bills  of  exchange,  and  such  bills 
as  should  from  time  to  time  be  renewed,  which  should  be 
owing  to  the  said  Peter  Cato,  John  Miller,  and  John  Aud- 
ley, their  executors,  administrators,  and  assigns,  not  ex- 
ceeding 2500Z. 

In  the  month  of  July,  1850,  the  sum  of  800t  was  paid 
by  the  said  Henry  John  Ward  in  part  satisfaction  of  the 
amount  then  due  to  the  said  Peter  Cato,  John  Miller,  and 
John  Audley;  and  thereupon  the  said  ship  Ceylon  was  re- 
leased from  the  said  mortgage  security. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley 
received  the  further  sum  of  21 IZ.  0^.  2d.  from  the  said 
Henry  John  Ward  on  account  of  the  said  mortgage  secu- 
rity; and  there  became  due  to  the  said  Peter  Cato,  John 
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1862.  Miller,  and  John  Audley,  upon  the  security  of  the  said  bill 
of  sale,  the  sum  of  16162. 14«.  lid  for  principal  money  and 
interest  up  to  the  first  day  of  March,  1851,  together  with 
interest  from  that  day,  and  the  costs  of  realising  the  said 
security. 

The  said  ship  Ajax  was  at  sea,  with  the  certificate  of 
registry  on  board,  in  the  possession  of  the  said  Alexander 
Adam,  on  and  before  the  said  2nd  day  of  November,  1849, 
the  day  of  the  date  of  the  bill  of  sale;  and  the  said  bill  of 
sale  was  not  indorsed  on  the  said  certificate ;  but  a  memo- 
randum of  the  said  bill  of  sale  was  on  the  said  2nd  day  of 
November  entered  in  the  Registry  Book  at  the  Custom- 
house of  the  said  port  of  Liverpool,  and  a  note  of  such  entry 
having  been  made  was  indorsed  on  the  said  bill  of  sale. 

At  the  time  of  such  entry  there  was  not,  nor  has  there 
since  been  made  at  the  said  port  of  Liverpool  or  any  other 
port  of  the  United  Kingdom,  any  other  entry  of  a  bill  of 
sale,  or  mortgage,  or  transfer  of  the  said  ship  Ajax,  or  of 
any  parts  or  part  thereof 

The  said  ship  Ajax,  after  touching  at  San  Francisco  in 
California,  arrived  at  Sydney  in  the  month  of  March,  1850. 
The  said  Alexander  Adam,  the  master  of  the  said  ship 
Ajax,  did,  by  a  bill  of  sale  entered  on  a  day  not  known, 
but  subsequent  to  the  said  mortgage  to  the  said  Peter 
Cato,  John  Miller,  and  John  Audley,  for  the  considera- 
tion therein  mentioned,  assign  and  transfer  unto  Michael 
Egan  Marvin,  of  Sydney,  New  South  Wales,  merchant,  his 
executors,  adminstrators,  and  assigns,  the  whole  of  the 
said  ship  Ajax. 

The  said  last-mentiond  bill  of  sale  was  executed  by  the 
said  Alexander  Adam  as  to  sixteen  64th  parts  of  the  said 
ship  Ajax  in  his  own  right,  and  as  to  forty-eight  64th  parts 
thereof  as  the  attorney  of  the  said  Henry  John  Ward, 
under  and  by  virtue  of  a  power  of  attorney,  bearing  date 
the  16th  day  of  October,  1849,  whereby  the  said  Henry 
John  Ward  did  nominate,  constitute,  and  appoint  the  said 
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Alexander  Adam  his  attorney  and  agent  to  sell  all  his  1852. 
the  said  Henry  John  Ward's  forty-eight  undivided  64th 
parts  or  shares  of  and  in  the  said  ship  Ajax,  either  by  pub- 
lic auction  or  by  private  contract,  for  such  price,  and  at 
such  time  or  times  as  to  the  said  Alexander  Adam  should 
appear  to  be  the  best  price  and  terms  of  payment  that 
could  be  obtained,  and  to  do  and  execute  all  such  acts, 
deeds,  and  things  as  should  be  necessary  for  the  purposes 
aforesaid;  also  to  appoint  any  other  person  or  persons  to 
act  under  or  in  the  place  of  the  said  Alexander  Adam, 
the  said  Henry  John  Ward  thereby  agreeing  to  ratify  and 
confirm  whatsoever  the  said  Alexander  Adam  or  his  sub- 
stitute or  substitutes  should  lawfully  do  or  cause  to  be 
done  in  the  premises  by  virtue  thereof 

The  said  certificate  of  registry  was,  upon  the  execution 
of  the  last-mentioned  bill  of  sale,  delivered  by  the  said 
Alexander  Adam  to  the  collector  and  comptroller  of  her 
Hajestys  Customs  at  Sydney  aforesaid,  to  be  cancelled,  and 
the  said  ship  Ajax  was  thereupon  registered  de  novo  in 
the  name  of  the  said  Michael  Egan  Marvin,  as  owner  there- 
of, and  a  new  certficate  of  registry  was  granted  by  the  said 
collector  and  comptroller  of  her  Majesty's  Customs  at 
Sydney  to  the  said  Michael  Egan  Marvin. 

The  said  Messrs.  Cato,  Miller  &  Co.  had  no  knowledge 
of  the  said  power  of  attorney  at  the  time  of  the  date  of  their 
said  mortgage  security.  And  the  said  Michael  Egan  Mar- 
vin had  no  knowledge  of  the  said  mortgage  security  when 
the  said  bill  of  sale  to  him  was  executed  and  entered. 

The  said  ship  Ajax  sailed  from  Sydney  with  a  cargo  of 
wool,  tallow,  and  other  goods,  on  her  return  to  England 
on  the  22nd  day  of  September,  1850,  and  arrived  at  Graves- 
end,  February  21st,  1851,  but  did  not  put  into  the  port  of 
IdverpooL 

The  said  Peter  Cato,  John  Miller,  and  John  Audley,  did, 
on  the  28th  day  of  February,  1851,  and  before  any  part  of 
the  cargo  of  the  said  ship  Ajax  had  been  discharged,  take 
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1852.        possession  of  the  said  ship,  then  being  in  the  London 
Docks,  by  placing  a  man  on  board. 

The  defendants,  John  Irving,  Robert  Mitchell  Elisworth, 
andHenry  William  Holmes,  were  the  duly  authorised  agents 
of  the  said  Michael  Egan  Marvin,  and  had,  as  such  agents, 
also  taken  possession  of  the  said  ship  Ajax,  by  placing  per- 
sons on  board,  and  claimed  to  be  entitled  to  receive,  as 
such  agents,  the  whole  freight  earned  by  the  said  ship  Ajax 
on  her  voyage  from  Sydney  to  London. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley 
caused  notices  to  be  served  at  the  different  wharves  at  which 
parts  of  the  cargo  of  the  said  ship  Ajax  were  landed,  and 
also  at  the  London  Docks,  that  they  claimed  forty-eight  64th 
partsof  the  freight  of  the  goods  of  the  said  ship ;  and  the  said 
notices  also  required  the  said  parties  not  to  part  with  such 
goods,  or  any  part  thereof,  until  the  said  forty-eight  64th 
parts  of  the  freight  due  thereon  should  be  paid  to  them. 

The  said  ship  Ajax  was  lying  in  the  London  Docks. 

The  said  John  Irving,  Robert  Mitchell  Ellsworth,  and 
Henry  William  Holmes,  had  lately  received  the  freight 
earned  by  the  said  ship  Ajax  on  her  said  voyage  fit)m 
Sydney  to  London. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley, 
and  the  said  John  Irving,  Robert  Mitchell  Ellsworth,  and 
Henry  William  Holmes,  had  entered  into  an  arrange- 
ment for  submitting  the  present  case  for  the  opinion  of 
the  High  Court  of  Chancery;  and  in  pursuance  of  such 
arrangement,  the  said  Peter  Cato,  John  Miller,  and  John 
Audley  had  withdrawn  from  the  said  ship  Ajax  the  man 
who  was  so  placed  by  them  in  possession  thereof  as  afore- 
said, and  had  delivered  over  to  the  said  John  Irving, 
Robert  Mitchell  Ellsworth,  and  Henry  William  Holmes,  as 
such  agents  as  aforesaid,  the  whole  and  entire  possession 
of  the  said  ship  Ajax,  and  had  agreed  to  do  any  act  or  acts 
the  said  John  Irving,  Robert  Mitchell  Ellsworth,  and  Hen- 
ry William  Holmes  might  reasonably  require,  for  the  pur- 
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pose  of  making  a  good  title  to  the  whole  of  the  said  ship, 
and  for  enabling  them  to  make  sale  thereof;  and  in  pursu- 
ance of  the  said  arrangement,  the  said  John  Irving,  Robert 
Mitchell  Ellsworth,  and  Henry  William  Holmes  had  made 
arrangements  for  securing  the  appropriation  of  the  net 
▼alue  of  forty-eight  64ths  of  the  ship  and  freight,  to  the 
payment  of  any  sum  that  might  be  found  to  be  payable  to 
the  said  Peter  Cato,  John  Miller,  and  John  Audley. 

The  case  then  proceeded  as  follows: — 

A  question  has  arisen  as  to  what  sum,  if  any,  ought  to 
be  paid  to  the  said  Peter  Cato,  John  Miller,  and  John 
Audley  on  account  of  their  demand,  as  such  mortgagees 
as  aforesaid,  against  the  said  ship  Ajax  and  the  said 
freight;  and  all  the  parties  hereto  are  desirous  of  submit- 
ting the  said  question  for  the  opinion  of  the  High  Court  of 
Chancery. 

The  case  now  came  on  for  argument 


1852. 


Mr.  Crampton  and  Mr.  SelAiyyn  for  the  plaintiffs. — The 
plaintiffs'  title  as  mortgagees  from  Mr.  Ward  of  his  forty- 
eight  64th  shares  is  peferable  to  that  of  the  defendants, 
as  representing  the  subsequent  purchaser  from  his  at- 
torney. 

The  question  is,  whether  the  mortgage  was  sufficient 
effectually  to  pass  the  interest  of  Ward  to  the  plaintiffs. 
The  plaintiffs  contend  that  it  was.  The  plaintiffs  took  the 
transfer  to  them  by  a  bill  of  sale,  which  is  regular  in  every 
respect,  according  to  the  34th  sect,  of  the  Ship  Registry  Act, 
8  &  9  Vict  c.  89  (a). 


(a)  By  which  it  is  enacted, 
^Tliat  when  and  sooftenas  the  pro- 
perty in  any  ship  or  vessel,  or  any 
part  thereof  belonging  to  any  of 
her  Majesty's  subjects, shall,  after 
registry  thereof  be  sold  to  any 
other  or  others  of  her  Majesty's 
subjects,  the  same  shall  be  trans- 


ferred by  bill  of  sale,  or  other  in- 
strument in  writing,  containing 
a  recital  of  the  certificate  of  re- 
gistry of  such  ship  or  vessel,  or  the 
principal  contents  thereof,  other- 
wise such  transfer  shall  not  be 
valid  or  effectual  for  any  purpose 
whatever,  either  in  law  or  in 
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The  provision  contained  in  the  37th  sect  (a)  has  been 
complied  with :  the  bill  of  sale  was  produced  and  duly  regis- 


equity :  provided  always,  that  no 
bill  of  sale  shall  be  deemed  void 
by  reason  of  any  error  in  such  re- 
dial,  or  by  the  recital  of  any 
former  certificate  of  registry  in- 
stead of  the  existing  certificate, 
provided  the  identity  of  the  ship 
or  vessel  intended  in  the  redtal 
be  effectually  proved  thereby.** 

(a)  By  which  it  is  enacted, 
^  That  no  bill  of  sale  or  other  in- 
strument in  writing  shall  be  valid 
and  e£foctual  to  pass  the  property 
in  any  ship  or  vessel,  or  in  any 
share  thereof  or  for  any  other 
purpose,  until  such  bill  of  sale  or 
other  instrument  in  writing  shall 
have  been  produced  to  the  col- 
lector and  comptroller  of  the  port 
at  which  such  ship  or  vessel  is  al- 
ready registered,  or  to  the  collec- 
tor and  comptroller  of  any  other 
port  at  which  she  isabout  to  be  re- 
gistered de  novo,  as  the  case  may 
be,  nor  until  such  collector  and 
comptroller  respectively  shall 
have  entered  in  the  book  of  such 
huBt  registry  in  the  one  case,  or  in 
the  book  of  such  registry  de  novo, 
after  all  the  requisites  of  law  for 
such  registry  de  novo  shall  have 
been  duly  complied  with,  in  the 
other  case,  (and  which  they  are 
respectively  hereby  required  to 
do  upon  the  production  of  the 
bill  of  sale  or  other  instrument 
for  that  purpose,)  the  name,  resi- 
dence, and  description  of  the 
vendor  or  mortgagor,  or  of  each 
vendor  or  mortgagor  if  more  than 
one,  the  number  of  shares  trans- 
ferred, the  name,  residence,  and 


description  of  the  purchaser  or 
mortgagee,  or  of  each  purchaser 
or  mortgagee  if  more  than  one, 
and  the  date  of  the  bill  of  sale  or 
other  instrument  and  of  the  pro- 
duction of  it ;  and  further,  if  such 
ship  or  vessel  is  not  about  to  be 
registered  de  novo,  the  collector 
and  comptroller  of  the  port  where 
such  ship  IB  registered  shall  and 
they  are  hereby  required  to  in- 
dorse the  aforesaid  particulars  of 
such  bill  of  sale  or  other  instru- 
ment on  the  certificate  of  regiBtry 
of  the  said  ship  or  vessel,  when 
the  same  shall  be  produced  to 
them  for  that  purpose,  in  manner 
and  to  the  effect  following :  (vide- 

'Custom  House  [Pari and IkUe\ 
'  [Name,  rendence,  and  detcrip- 
Hon  of  vendor  or  mortgagor]  has 
transferred  by  [hiUofeale  or  other 
instrument^  dated  [dcUe,  number 
of  shares']  to  [name,  residence,  and 
description  of  purchaser  or  mort- 
gagee].      'A^,  Collector. 

*CJ),  Comptroller.' 

And  forthwith  to  give  notice 
thereof  to  the  Commissioners  of 
Customs ;  and  in  case  the  col- 
lector and  comptroller  shall  be 
desired  so  to  do,  and  the  bill  of 
sale  or  other  instrument  shall  be 
produced  to  them  for  that  pur- 
pose, then  the  said  collector  and 
comptroller  are  hereby  required 
to  certify  by  indorsement  upon 
the  bill  of  sale  or  other  instru- 
ment that  the  particulars  before 
mentioned  have  been  so  entered 
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tered,  with  all  required  particulars,  at  the  port  of  Liver- 
pooly  the  proper  port ;  and  that  being  so,  sect  38(a)  declares 
the  bill  of  sale  to  be  valid  and  effectual  to  pass  the  pro- 
perty in  the  shares  in  the  vessel  and  freight  assigned  by 
the  bill  of  sale,  except  as  against  subsequent  purchasers 
and  mortgagees,  who  shall  first  procure  the  indorsement 
to  be  made  upon  the  certificate  of  registry  of  the  vessel  in 
manner  provided  for  subsequently  in  the  Act  The  ques- 
tion therefore  arises,  did  the  plaintiffs  comply  with  the 
subsequent  provisions  of  the  Act,  so  as  to  keep  the  priority 
given  to  them  by  the  sections  already  referred  to;  or  are 
the  defendants  entitled  to  the  above  exception?  Now,  the 
39th  sect  (6)  allows  the  plaintiffs  thirty  days  after  the  vessel 


1862. 


in  the  book  of  registry,  and  in- 
doraed  upon  the  certificate  of  re- 
gistry as  aforeBaid.** 

(a)  By  which  it  is  enacted, 
"That  when  and  so  soon  as  the 
particolars  of  any  bill  of  sale  or 
other  instrument  by  which  any 
ship  or  vessel,  or  any  share  or 
shares  thereof  shall  be  trans- 
ferred, shall  have  been  so  entered 
in  the  book  of  registry  as  afore- 
said, the  said  bill  of  sale  or  other 
instroment  shall  be  valid  and 
effectual  to  pass  the  property 
thereby  intended  to  be  trans- 
ferred as  against  all  and  every 
person  and  persons  whatsoever, 
and  to  all  intents  and  purposes, 
except  as  against  such  subse- 
quent purchasers  and  mortga- 
gees who  shall  first  procure  the 
indorsement  to  be  made  upon 
the  certificate  of  registry  of  such 
ship  or  vessel  in  manner  herein- 
after mentioned.*' 

(b)  By  which  it  is  enacted, 
''That,  when  and  after  the  par- 
ticulars of  any  bill  of  sale  or  other 


instrument  by  which  any  ship  or 
vessel,  or  any  share  or  shares 
thereof  shall  be  transferred,  shall 
have  been  so  entered  in  the  book 
of  registry  as  aforesaid,  the  col- 
lector and  comptroller  shall  not 
enter  in  the  book  of  registiy  the 
particulars  of  any  other  bill  of 
sale  or  instrument  purporting  to 
be  a  transfer  by  the  same  vendor 
or  mortgagor,  or  vendors  or  mort- 
gagors, of  the  same  ship  or  vessel, 
share  or  shares  thereof,  to  any 
other  person  or  persons,  unless 
thirty  days  shall  elapse  from  the 
day  on  which  the  particulars  of 
the  former  bill  of  sale  or  other 
instrument  were  entered  in  the 
book  of  registry,  or  in  case  the 
ship  or  vessel  was  absent  firom 
the  port  to  which  she  belonged 
at  the  time  when  the  particulars 
of  such  former  bill  of  sale  or  other 
instrument  were  entered  in  the 
book  of  registry,  then  unless 
thirty  days  shall  have  elapsed 
firom  the  day  on  which  the  ship 
or  vessel  arrived  cU  the  part  to 
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shall  have  arrived  at  the  port  to  which  she  belongs,  with- 
in which  to  register  their  bill  of  sale;  and  that  period  has 


which  the  same  belonged;  and 
in  case  the  particulars  of  two  or 
more  such  bills  of  sale  or  other 
instruments  as  aforesaid  shall  at 
any  time  have  been  entered  in 
the  book  of  registry  of  the  said 
ship  or  vessel,  the  collector  and 
comptroller  shall  not  enter  in  the 
book  of  registry  the  particulars 
of  any  other  bill  of  sale  or  other 
instrument  as  aforesaid,  unless 
thirty  days  shall  in  like  manner 
have  elapsed  from  the  day  on 
which  the  particulars  of  the  last 
of  such  bills  of  sale  or  other  in- 
strument were  entered  in  the 
books  of  registry,  or  from  the 
day  on  which  the  ship  or  vessel 
arrived  at  the  port  to  which  she 
belonged,  in  case  of  her  absence 
as  aforesaid ;  and  in  every  case 
where  there  shall  at  any  time 
happen  to  be  two  or  more  trans- 
fers by  the  same  owner  or  owners 
of  the  same  property  in  any  ship 
or  vessel  entered  in  the  book  of 
registry  as  aforesaid,  the  collector 
and  comptroller  are  hereby  re- 
quired to  indorse  upon  the  cer- 
tificate of  registry  of  such  ship 
or  vessel  the  particulars  of  that 
bill  of  sale  or  other  instrument 
under  which  the  person  or  per- 
sons claims  or  claim  property, 
who  shall  produce  the  certificate 
of  registry  for  that  purpose  with- 
in thirty  days  next  after  the  entry 
of  his  said  bill  of  sale  or  other  in- 
strument in  the  book  of  registry 
as  aforesaid,  or  within  thirty 
days  next  after  the  return  of  the 
said  ship  or  vessel  to  the  port  to 


which  she  belongs,  in  case  of  her 
absence  at  the  time  of  such  entry 
as  aforesaid ;  and  in  case  no  per- 
son or  persons  shall  produce  the 
certificate  of  registry  within  either 
of  the  said  spaces  of  thirty  days, 
then  it  shall  be  lawful  for  the 
collector  and  comptroller,  and 
they  are  hereby  required,  to  in- 
dorse upon  the  certificate  of  re- 
gistry the  particulars  of  the  bill 
of  sale  or  other  instrument  to 
such  person  or  persons  as  shall 
first  produce  the  certificate  of 
registry  for  that  purpose,  it  being 
the  true  intent  and  meaning  of 
this  Act  that  the  several  pur- 
chasers and  mortgagees  of  sucli 
ship  or  vessel,  share  or  shares 
thereof,  when  more  than  one  ap- 
pear to  claim  the  same  property, 
or  to  claim  security  on  the  same 
property,  in  the  same  rank  and 
degree,  shall  have  priority  one 
over  the  other,  not  according  to 
the  respective  times  when  the 
particulars  of  the  bill  of  sale  or 
other  instrument  by  which  such 
property  was  transferred  to  them 
were  entered  in  the  book  of  re- 
gistry as  aforesaid,  but  according 
to  the  time  when  the  indorse- 
ment is  made  upon  the  certificate 
ofregistry  as  aforesaid:  Provided 
always,  that  if  the  certificate  of 
registry  shall  be  lost  or  mislaid, 
or  shall  be  detained  by  any  per- 
son whatever,  so  that  the  in- 
dorsement cannot  in  due  time  be 
made  thereon,  and  proof  thereof 
shall  be  made  by  the  purchaser 
or  mortgagee,  or  his  known  agent, 
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not  b^on  to  run.  It  is  not  contended  that  the  plaintiffs 
have  been  guilty  of  any  laches  by  not  registering  their  bill 
of  sale  after  the  arrival  of  the  vessel  in  port,  and  no  ex- 
emption in  favour  of  the  defendants'  title  arises.  It  was 
the  primary  intent  that  every  British  vessel  should  have  a 
port  to  which  she  should  legally  belong;  this  is  manifest 
firom  the  provisions  of  the  11th  sect  (a). 


1852. 


to  the  satiflfiMHioii  of  the  Com- 
miaaioners  of  her  Majesty's  Cus- 
toms, it  shall  be  lawful  for  the 
■aid  Commisaioiiers  to  grant  such 
further  time  as  to  them  shall  ap- 
pear necessary  for  the  recovery 
of  the  certificate  of  registry,  or 
for  the  registry  de  novo  of  the 
said  ship  or  vessel  under  the  pro- 
visions of  this  Act;  and  there- 
upon the  collector  and  comptrol- 
ler shall  make  a  memorandum 
in  the  book  of  registers  of  the  fur- 
ther time  so  granted,  and  during 
such  time  no  other  bill  of  sale 
shall  be  entered  for  the  transfer 
of  the  same  ship  or  vessel,  or  the 
same  share  or  shares  thereof, 
or  for  giving  the  same  security 
thereon." 

(a)  By  which  it  is  enacted, 
^  That  every  ship  or  vessel  shall 
be  deemed  to  belong  to  some  port 
at  or  near  to  which  some  or  one 
of  the  owners,  who  shall  make 
and  subscribe  the  declaration  re- 
quired by  this  Act  before  registry 
be  made,  shall  reside ;  and  when- 
ever such  owner  or  owners  shall 
have  transferred  all  his  or  their 
share  or  shares  in  such  ship  or 
vessel,  the  same  shall  be  regis- 
tered de  novo  before  such  ship  or 
vessel  shall  sail  or  depart  from 
the  port  to  which  she  shall  then 
belong,  or  from  any  other  port 


which  shall  be  in  the  same  part 
of  the  United  E^ngdom,  or  the 
same  colony,  plantation,  island, 
or  territory,  as  the  said  port  shall 
be  in :  Provided  always,  that  if 
the  owner  or  owners  of  such  ship 
or  vessel  cannot  in  sufficient  tune 
comply  with  the  requisites  of  this 
Act)  so  that  registry  may  be  made 
before  it  shall  be  necessary  for 
such  ship  or  vessel  to  sail  or  de- 
part upon  another  voyage,  it  shall 
be  lawful  for  the  collector  and 
comptroller  of  the  port  where 
such  ship  or  vessel  may  then  be, 
to  certify  upon  the  back  of  the 
existing  certificate  of  registry  of 
such  ship  or  vessel,  that  the  same 
is  to  remain  in  force  for  the  voy- 
age upon  which  the  said  ship  or 
vessel  is  then  about  to  sail  or  de- 
part :  Provided  also,  that  if  any 
ship  or  vessel  shall  be  built  in 
any  of  the  colonies,  plantations, 
islands,  or  territories  in  Asia, 
Africa,  or  America,  to  her  Ma- 
jesty belonging,  for  owners  resid- 
ing in  the  United  Kingdom,  and 
the  master  of  such  ship  or  vessel, 
or  the  agent  for  the  owner  or 
owners  thereof  shall  have  pro- 
duced to  the  collector  and  comp- 
troller of  the  port  at  or  near  to 
which  such  ship  or  vessel  was 
buUt,  the  certificate  of  the  builder 
required  by  this  Act,  and  shall 
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But  whatever  the  defendants'  title  might  be,  it  was 
under  a  power  of  attorney  from  Ward,  which  could  not 
give  them  a  better  title  as  against  the  plaintiffs  than  Ward 
himself  had  at  the  date  of  the  transfer  to  the  defendants. 
That  title  is  only  that  of  a  mortgagor;  and  the  defendant's 
are  entitled  only  to  the  surplus,  if  any,  subject  to  the 
plaintiffs'  mortgage  of  the  forty-eight  64th  shares  of  the 
vesseL 

The  rule  has  always  been,  that  the  mortgage  of  a  ship 
at  sea  (the  forms  required  by  the  Registry  Acts  being 
complied  with)  is  valid.  In  Thompson  v.  Smith  (a),  where 
there  was  a  mortgage  of  a  ship  so  circumstanced,  an 
injunction  was  granted  to  prevent  an  improper  indorse- 
ment on  the  certificate  of  the  registry  of  the  ship.  And 
in  Diaoon  v.  Etaart  (b\  Lord  Eldon,  after  consulting  the 
Chief  Justice  of  the  King's  Bench,  and  the  Chief  Justice 
of  the  Common  Pleas,  said:  ''The  transfer  of  a  ship  at 
sea,  if  all  the  requisites  of  the  Registry  Acts  have  been  duly 
complied  with  at  the  time  of  the  transfer,  vests  the  pro- 
perty in  the  vendee,  subject  duly  to  be  divested  upon  the 


have  made  and  subscribed  a  de- 
claration before  such  collector 
and  comptroller  of  the  names  and 
descriptions  of  the  principal  own- 
ers of  such  ship  or  vessel,  and 
that  she  is  the  identical  ship  or 
vessel  mentioned  in  such  certifi- 
cate of  the  builder,  and  that  no 
foreigner,  to  the  best  of  his  know- 
ledge and  belief  has  any  interest 
therein,  the  collector  and  comp- 
troller of  such  port  shall  cause 
such  ship  or  vessel  to  be  survey- 
ed and  measured  in  like  manner 
as  is  directed  for  the  purpose  of 
registering  any  ship  or  vessel, 
and  shall  give  the  master  of  such 
ship  or  vessel  a  certificate  under 
their  hands  and  seals,  purport- 


ing to  be  under  the  authority  of 
this  Act,  and  stating. when  and 
where  and  by  whom  such  ship 
or  vessel  was  built,  the  descrip- 
tion, tonnage,  and  other  particu- 
lars required  on  registry  of  any 
ship  or  vessel,  and  such  certifi- 
cate shall  have  all  the  force  and 
virtue  of  a  certificate  of  registry 
under  this  Acty  during  the  term 
of  two  years,  unless  such  ship 
shall  sooner  arrive  at  some  place 
in  the  United  Elingdom;  and 
such  collector  and  comptroller 
shall  transmit  a  copy  of  such  cer- 
tificate to  the  Commissioners  of 
her  Majesty's  Customs." 

(a)  1  Mad.  395. 

(b)  3  Mer.  322,  333»  334. 
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ne^ect  of  the  vendor  to  make  the  indorsement  on  the  cer-  186S. 
tificate  of  r^istry  within  the  ten  days  after  the  return  of 
the  ship  into  port"  Ten  days  was  the  period  limited  by 
the  Ship  Begbtry  Act  then'in  force,  instead  of  thirty  days, 
the  period  now  allowed  for  that  purpose.  His  Lordship's 
judgment  proceeds  to  deal  with  the  subsequent  acts  to  be 
performed  as  merely  ancillary. 

The  plaintiffs'  title  to  the  forty-eight  64th  parts  of  the 
Tesael  is  therefore  complete,  and  there  is  no  ground  on 
which  the  defendants  can  rely  to  defeat  it. 

The  title  to  the  freight  follows  the  title  to  the  vessel. 

Mr.  Wigram  and  Mr.  Ooldsmid  for  the  defendants. — 
Independently  of  the  Registry  Act,  the  vessel  is  to  be 
treated  as  a  mere  chattel;  and  the  possession  of  it  having 
been  given  up  for  valuable  consideration  to  the  defend- 
ants, the  title  to  it  would  be  complete  in  the  defendants. 
The  Registry  Act,  sect  11  (a),  provides,  that  every  vessel 
is  to  be  deemed  to  belong  to  the  port  near  which  one  of  the 
owners,  who  shall  make  the  required  declarations,  shall 
reside ;  and  a  registry  de  novo  is  required,  upon  a  change  of 
the  subscribing  owners,  to  be  made  as  of  the  port  to  which 
she  shall  then  belong.  What  is  here  required  was  done 
upon  the  present  occasion.  There  was  a  sale  to  Mr.  Mar- 
vin, apparently  regular,  which  was  perfected  by  a  registry 
de  novo  according  to  the  provisions  of  the  Act,  in  the 
name  of  Mr.  Marvin ;  and  the  object  of  the  Registry  Act  was 
effected:  the  name  of  the  owner  was  ascertained,  and  the 
Sydney  Registry  shewed  a  complete  title  in  Mr.  Marvin. 
Compliance  with  this  provision  of  the  Act,  coupled  with 
possession,  rendered  Mr.  Marvin's  title  preferable  to  that 
of  the  plaintiffs. 

Although  it  may  be  true,  that,  under  some  circumstances, 
the  freight  follows  the  ownership  in  the  vessel,  that  is  not 

(a)  See  note,  ante,  p.  219. 
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1852.  universally  so.  There  have  been  many  circumstances  ie 
which  the  freight  will  not  follow  the  ownership  of  the 
vessel  Thus,  in  Davenport  v.  Whitmore  (a),  Lord  Gotten- 
ham  said:  ''It  was  argued  that  the  whole  was  one  trans- 
action ;  and  that,  if  invalid  as  to  the  ship  under  the  Registry 
Act,  it  could  not  be  good  as  to  the  freight  But  in  MesUx/er 
V.  OiUespie  (6),  the  ship  and  freight  were  comprised  in  one 
bill  of  sale,  invalid  as  to  the  ship ;  nevertheless,  Lord  Eldon 
and  Sir  W.  Grant  both  thought  the  contract  might  be  good 
as  to  the  freight."  In  Stephenson  v.  Dowson  (c).  Lord  Lang- 
dale  held,  that  the  freight  earned  by  a  vessel  which  was 
bequeathed  by  a  testator,  and  money  due  to  him  at  the 
time  of  his  decease,  was  not  so  incident  or  annexed  to  the 
ship  as  to  pass  to  the  legatee. 

[They  also  cited  on  this  point  Gamden  v.  Anderson  (d), 
SpUdt  V.  Bowles  (e),  Morrison  v.  Parsons  (/),  Dean  v. 
M'Ghie  (g),  and  KersunU  v.  Bishop  (h).] 

Freight  is  like'rent,  it  is  the  produce  of  the  use  of  the 
principal  Rent  accrued  during  the  time  the  mortgagor 
was  in  possession  belonged  to  the  mortgagor  as  against  his 
mortgagee;  and  in  like  manner  freight  belongs  to  the  mort- 
gagor and  to  his  assigns  in  possession  as  against  a  mort- 
gagee out  of  possession. 

The  assignment  by  Ward  to  the  plaintiffs  purported  to 
assign  ''future"  freight  It  might  have  been  competent 
for  Mr.  Ward  to  assign  present  freight ;  but  no  interest 
could  pass  in  freight  to  be  made  by  Marvin  by  such  an 
assignment. 

The  ViCB-CuANCBLLOB  said,  he  had  no  doubt  that  the 
plaintiffs  had  made  out  their  title  as  mortgagees  to  Mr. 
Ward's  forty-eight  64th  shares  in  the  vessel  under  the 

(a)  2  My.  &  Cr.  177.  (e)  10  Eaat^  279. 

(6)  11  Ves.  621.  (/)  2  Taunt  407. 

(c)  3  Beav.  342.  (g)  4  Bing.  46. 

(rf)  6  T.  R  709.  (A)  2Cr.  &  J,  529;  S,  C.,2  Tyr.  603. 
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34th  and  37th  sections  of  the  Registry  Act,  and  the  time  1852. 
had  not  elapsed  within  which  they  were  to  perfect  that 
title.  By  the  38th  section  their  title  was  good,  and  the 
defendants,  representing  a  purchaser  subsequent  to  the 
mortgage  to  the  plaintiff,  did  not  bring  themselves  within 
any  exception  in  the  Act  The  registration  de  novo  at 
Sydney  was  not  a  registration  effectual  against  the  plain- 
tiffs, whose  title  was  paramount  to  that  registry.  He 
wished  to  have  the  question  as  to  the  right  to  the  freight 
only  argued. 

Mr.  Crompton  in  reply. — It  has  been  decided,  that  if  the 
mortgagee  takes  possession  of  a  ship  and  cargo  before  the 
freight  is  earned  by  the  delivery  of  the  cargo,  he  has  a 
right  to  hold  them,  and  obtain  his  freight  (a).  This  right 
arises  from  analogy  to  the  right  of  stoppage  in  transitu. 

The  Vicb-Chancelloe,  after  shortly  stating  the  case,      Jan.3\ft. 
said. — One  question  raised  in  this  case  is  as  to  the  interests 
of  the  plaintiffs  and  Marvin  in  the  ship. 

Upon  that  I  stated  my  opinion  when  the  case  was  argued, 
that  the  mortgage  of  the  plaintiffs  was  a  good  mortgage  as 
against  Marvin ;  and  consequently  that  Marvin  purchased 
and  held  the  ship,  subject  as  to  forty-eight  64ths  to  the 
rights  of  the  plaintiffs  as  mortgagees.  Adam's  sixteen  64ths 
are  free  from  any  incumbrance. 

The  remaining  question  raised  is  as  to  the  rights  of  the 
plaintiffs  and  Marvin  in  the  freight.  As  to  the  freight,  the 
statement  in  the  case  is,  that  the  vessel  sailed  from  Sydney 
with  the  cargo  on  her  return  to  England  on  the  22nd  of 
September,  1850,  and  arrived  at  Gravesend  on  the  21st  of 
February,  1851.  It  is  not  stated  that  Marvin  was  at  the 
expense  of  the  outfit  of  the  ship  for  the  voyage,  or  of  the 
voyage,  but  I  suppose  he  was.    The  rights  of  the  plaintiffs 

(a)  Kemp  v.  Clark,  12  Q.  B.  647. 
VOL.  V.  Q  D.  G.  S. 
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1852.  as  mortgagees  of  a  share  of  a  ship  cannot  be  put  higher 
than  the  rights  of  part  owners ;  and  if  Marvin,  who  had  a 
share  of  the  ship  free  from  any  mortgage,  incurred  any 
expenses  in  earning  the  freight,  the  plaintiffs  cannot  claim 
a  share  of  the  gross  freight  making  no  allowance  for  such 
expenditure;  the  claim  must  be  in  respect  of  the  net 
amount,  after  allowing  to  Marvin  his  expenses  so  incurred, 
which  may  be  called  the  net  freight. 

I  am  of  opinion,  that,  subject  to  any  deductions  to  which 
Marvin  may  be  entitled,  the  plaintiffs,  as  mortgagees  of 
forty-eight  64th8  of  the  ship,  are  entitled  to  the  like  pro- 
portion of  the  freight  in  question  in  this  case. 

The  authorities  referred  to  in  the  argument  establish 
that  the  mortgagee  of  a  ship,  who  takes  possession  before 
the  conclusion  of  the  voyage,  is  entitled  to  the  then  ac- 
cruing freight.  It  was  contended  by  the  defendants,  that 
the  present  case  does  not  come  within  this  rule,  because 
the  plaintiffs  did  not  take  possession  until  the  ship  was  in 
the  Docks,  and  the  voyage  therefore  concluded.  I  con- 
sider that  a  mortgagee  who  takes  possession  of  the  ship  at 
any  time  before  the  cargo  is  discharged,  comes  within  the 
rule.  The  right  to  the  freight  does  not  accrue  until  the 
goods  are  not  only  conveyed  to  their  destination,  but  are 
also  delivered;  and  a  mortgagee  who  takes  lawful  posses- 
sion of  the  ship  while  the  goods  are  still  on  board,  and 
is  thereby  entitled  to  deliver  the  goods  and  receive  the 
freight,  to  the  exclusion  of  the  mortgagor,  must  be  as  much 
within  the  reason  of  the  rule  when  the  ship  is  in  the  Docks, 
as  where  she  is  only  on  her  way  to  the  Docks  at  the  time 
when  possession  is  taken. 

For  these  reasons,  if  the  plaintiffs  had  been  mortgagees 
of  the  entirety  of  the  ship,  they  would,  I  think,  taking  pos- 
session of  her  as  they  did,  be  entitled  to  the  whole  of  the 
freight.  Being,  in  fact,  mortgagees  of  certain  shares  only, 
they  could  not  take  possession  of  the  ship  to  the  exclusion 
of  Marvin,  the  owner  of  the  other  shares,  or  the  defend- 
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ants,  as  his  agents,  who  were  entitled  to  continue  in  the  1852. 
ship,  and  deliver  the  cargo.  But  I  think  it  will  be  found 
that  this  circumstance  does  not  vary  the  rights  of  the 
plaintiffs,  though  it  may  perhaps  vary  the  principle  on 
which  their  rights  depend.  Until  a  mortgagee  takes  pos- 
session, or  does  some  act  equivalent  to  taking  possession, 
the  owner,  subject  to  the  mortgage,  is  in  the  ordinary 
case  entitled  to  the  freight,  and  is  not  accountable  to  the 
mortgagee  for  what  he  receives.  When  the  mortgage  is  of 
the  entirety,  the  mortgagee  can  take  exclusive  possession, 
so  as  to  entitle  himself  to  the  freight.  But  when  the  mort- 
gage is  of  a  share  only,  he  cannot  effectually  take  posses- 
sion, so  as  to  entitle  himself  singly  to  receive  the  freight. 
In  such  a  case,  I  consider  that  the  mortgagee,  even  without 
formally  taking  possession,  if  he  gives  notice  of  his  mort- 
gage to  the  part  owner  in  possession  of  the  ship,  and  re- 
quires payment  to  himself  of  the  share  of  freight  belonging 
to  his  mortgaged  share  of  the  ship,  would  at  least  entitle 
himself  to  receive  such  share  of  all  freight  accruing  and 
not  actually  due  at  the  time  of  the  notice.  To  hold  other- 
wise, would  make  it  in  many  cases  impossible  for  the 
mortgagee  of  a  share  of  a  ship  to  make  his  security  avail- 
able against  accruing  freights.  Had  the  ship  in  this  case 
been  a  real  estate  in  possession  of  Marvin,  and  let  by  him 
at  a  rent  for  the  whole,  there  can  be  no  doubt,  I  think, 
that  the  plaintiffs,  by  giving  notice  of  the  mortgage  to 
Marvin,  and  requiring  payment  of  a  proportion  of  the 
rent,  would  have  been  entitled  to  a  share  of  the  rent  then 
accruing  and  afterwards  received  by  Marvin. 


q2 
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1852. 


Jan,  30M. 

The  income  of 
a  large  Bum  of 
stock  in  Court 
was  payable  to 


DoDD  v.  Wake. 

J  OHN  DODD,  the  testator  in  this  cause,  bequeathed  his 
residuary  personal  property  to  trustees,  upon  trust,  to  pay 
the  income  to  his  daughter,  Mrs.  Wake,  for  her  separate 
aged  sixty-fivei  use  for  life,  without  any  power  of  anticipation ;  and,  after 
ceipL^for  life^  ^^^  decease,  to  her  husband,  in  case  he  should  survive  her; 
without  power    ^^^  g^f^^j,  ^jjg  (Jcccase  of  the  survivor  of  them,  to  his  daugh- 

of  anticipation,  ^ 

with  remainder  tcr's  children  in  the  usual  way,  to  become  vested  interests 

foriLfe;  Mid,  in  them  at  their  respective  ages  of  twenty-one  years;  but 

the^suxi^Y^s*'  ^^  ^^  contained  no  power  of  advancement  for  the  benefit 

dimibie  of  the  children. 

among  their 
three  sons,  all 
of  whom  were 
of  age.    Upon 
the  petition  of 
one  of  the  three 
sons,  and  on 
the  consent  of 
the  father  and 
of  the  other 
two  sons,  and 
of  the  mother 
(so  £ur  as  she 

could  consent),  of  the  Accountant-Gcueral  to  the  credit  of  the  cause. 
dercd*thatT  Mr.  J.  A.  D.  Wake,  one  of  the  children  of  Mrs.  Wake, 

B^k**rfiodd  ^^^  ^^^  ^^  *^®  defendants  in  the  cause,  now  presented  his 

be  sold  and  petition,  by  which,  after  making  statements  to  the  efiect 

paid  to  the  pe-  abovc  Set  out,  he  Stated  that  he  had  lately  entered  into  an 

Suira^ttrther     arrangement  for  a  most  respectable  partnership  in  his  pro- 
sum  of  stock, 
sufficient  to 
purchase  a  go- 
Temment  an- 
nuity during 
the  life  of  the 
mother  equiva- 
lent  to  the  in- 
come of  the 
sum  of  stock 
to  be  giren 

to  the  son  and  of  the  price  of  such  annuity,  should  be  invested  in  the  purchase  of  the  annuity; 
and  the  Court  declared  the  trusts  of  the  annuity  to  be  for  the  mother  for  life,  on  her  sole  receipt, 
without  power  of  anticipation ;  and  that  the  trusts  of  the  dividends  of  the  balance  remaining  of 
the  trust-fund  should  thenceforth  be  in  like  manner  for  the  mother  for  life,  on  her  sole  account, 
without  power  of  anticipation. 


Mr.  and  Mrs.  Wake  were  alive,  and  three  children  only 
lived  to  attain  the  age  of  twenty-one  years,  and  became  en- 
titled to  vested  interests  in  remainder  in  the  trust  funds 
after  the  death  of  the  survivor  of  Mr.  and  Mrs.  Wake,  the 
latter  of  whom  had  attained  the  sixty-fifth  year  of  her  age. 

The  residue  of  the  testator's  personal  estate  consisted  of 
29,2882. 10^.  7(2.  Consols  in  the  Bank,  standing  in  the  name 


fession;  that  he  was  in  want  of  5000i.  to  pay  the  required 
premium  and  provide  the  necessary  capital;  that  his  fa- 
ther, mother,  and  brothers  were  desirous  that  the  peti- 
tioner should  enter  into  the  proposed  partnership,  and 
that  they  were  willing  and  consenting  (as  far  as  Mrs.  Wake 
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could  consent)  that  the  5000L  should  be  raised  in  the  man-        1852. 
ner  proposed.     The  petition  concluded  by  asking  that  the        pj^^  ' 
Accountant- General  might  be  directed  to  transfer  into  the       ,„«^- 

Wakb. 

names  of  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt,  so  much  of  the  29,288Z.  IO5.  7d.  Consols  as 
would  be  sufficient  to  purchase  for  Mrs.  Wake  a  Govern- 
ment life  annuity  of  the  amount  of  the  total  annual  divi- 
dends of  two  sums  of  Bank  Annuities,  namely,  of  that  sum 
which  it  would  be  necessary  to  sell  to  raise  the  sum  of 
50001  sterling,  and  of  that  sum  which  would  be  transferred 
to  the  Commissioners  for  the  Reduction  of  the  National 
Debt;  and  that  the  Accountant-General  might  be  directed 
to  sell  so  much  of  the  residue  of  the  29,288Z.  lOs,  7d.  Con- 
sols as  would  be  sufficient  to  raise  the  sum  of  50002.  ster- 
ling; and  that  the  same,  when  raised,  might  be  paid  to  the 
petitioner;  and  that  the  Government  annuity  to  be  so  pur- 
chased might  be  settled  upon  Mrs.  Wake,  the  mother  of  the 
petitioner,  for  her  life,  without  power  of  anticipation;  and 
that  the  Accountant-General  might  be  directed  to  pay  the 
dividends  of  the  residue  of  the  29,288Z.  lOs.  7d.  Consols 
standing  in  the  name  of  the  Accountant-General  in  trust 
in  this  cause,  to  the  defendant  Mrs.  Wake,  on  her  sole  re- 
ceipt, for  her  separate  use  during  her  life,  or  until  the  fur- 
ther order  of  the  Court. 

Mr.  Russell  and  Mr.  0.  L.  Russell,  for  the  petitioner  and 
all  other  parties  to  the  suit  except  the  plaintiffs  (the  trus- 
tees), supported  the  petition. 

Mr.  Bichner,  for  the  trustees,  submitted  to  any  order  the 
Court  might  think  fit  to  make. 

The  Vioe-Chancellor  said,  that  the  proposal  seemed  to 
be  a  desirable  one;  and  that  it  would  secure  all  Mrs. 
Wake's  rights,  to  the  extent  even  of  protecting  her  against 
any  diminution  of  the  income  at  present  derived  by  her 
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1B62. 

I>ODD 
V, 

Wakb. 


from  the  portions  of  the  trust  fund  sought  to  be  sold  in 
the  event  of  reduction  in  the  dividends  upon  Consols,  and 
would  probably  give  the  son  a  larger  sum  than  he  could 
have  obtained  if  he  had  sold  his  reversionary  interest 

The  order  was  made  in  the  terms  of  the  prayer;  the  an- 
nuity to  be  purchased  in  the  name  of  the  Accoimtant- 
OeneraL 


Feb.  loth. 


The  Matter, 
haTing  author- 
itj  under  the 
69th  Order  of 
April,  1828, 
to  examine  a 
witneM  yiyA 
Toce,  ha«  now, 
bj  the  14  k 
15  Vict  c  99, 
authority  to 
examine  a  par- 
t J  ai  a  witness 
virA  Toce  with- 
out an  order  by 
the  Court  au- 
thorising such 
examination. 

A  witness  is 
now  not  less  a 
witness  because 
he  is  a  party. 


In  the  Matter  of  Kirby's  Trust,  and  of  The  10  &  11  Vict. 

c.  96. 

Jl5Y  an  order  in  this  matter,  made  by  the  Lord  Justice 
Knight  Bruce  when  Vice-Chancellor,  on  the  16th  of  April, 
1851,  upon  the  petition  of  Mrs.  Kirby  and  her  two  infant 
children,  it  was  referred  to  the  Master,  to  whom  a  claim^of 
Phillips  V.  Kirby  stood  referred,  to  inquire  and  state  to 
the  Court  who  were  entitled  to  certain  funds  mentioned  in 
the  petition,  and  in  part  the  subject  of  that  claim.  Under 
this  order,  Mrs.  Kirby  and  her  two  infant  children  carried 
a  state  of  facts  into  the  Master's  office;  upon  the  discussion 
of  which  a  question  arose  as  to  whether  a  certain  joint  ap- 
pointment, alleged  in  the  state  of  facts  to  have  been  ex- 
ecuted by  Mrs.  Kirby  and  her  deceased  husband,  had  ever 
been  executed  by  them.  This  question  materially  affected 
the  interests  of  the  two  infant  petitioners,  and  also  of  Mr. 
Phillips,  the  plaintiff  in  the  cause  of  Phillips  v.  Kirby, 

The  solicitor  for  the  petitioners  proposed  to  examine 
Mrs.  Kirby  in  support  of  the  state  of  facts  viva  voce  be- 
fore the  Master,  as  to  the  fact  of  the  execution  of  the  al- 
leged appointment  by  her  deceased  husband  and  herself 
It  appeared  that  Mrs.  Kirby  was  not  only  one  of  the  peti- 
tioners, but  that  she  was  also  a  party  defendant  in  the 
claim  of  Phillips  v.  Kirby,  the  object  of  which  was  to  es- 
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tablish  a  mortgage  debt  against  the  estate  of  her  deceased        1862. 
husband.     Under  these  circumstances,  the  Master  doubted        j^  ^ 
whether  he  had  authority  to  take  the  examination  of  Mrs.       Kibby's 
Kirby  vivA  voce  or  otherwise,  and  desired  an  application 
on  the  point  to  be  made  to  the  Court 

Mr.  Rasch  now  moved  for  an  order  authorising  the  Mas- 
ter to  examine  Mrs.  Eirby  viv&  voce  in  support  of  the  state 
of  facts  of  herself  and  her  two  infant  children.  He  sub- 
mitted, that,  by  the  69th  Order  of  April,  1 828,  the  Master 
has  power  to  examine  witnesses  viva  voce  in  a  specified 
manner;  that  the  Act  of  the  6  &  7  Vict  c.  85,  for  improv- 
ing the  law  of  evidence,  enacted,  that  witnesses  were  not 
to  be  excluded  from  giving  evidence  by  incapacity  from 
crime  or  interest;  and  that  the  statute  of  1851,  to  amend 
the  law  of  evidence  (14  &  15  Vict  c.  99),  rendered  the  par- 
ties to  suits,  and  the  persons  on  whose  behalf  any  suit,  ac- 
tion, or  other  proceeding  might  be  brought  or  defended, 
competent  and  compellable  to  give  evidence,  either  viva 
voce  or  by  deposition,  according  to  the  practice  of  the 
Court 

The  Vice-Chancellor  did  not  see  any  objection  to  the 
examination  of  Mra  Eirby  being  taken  before  the  Master 
viva  voce.  The  General  Order  referred  to  authorised  the 
Master  to  examine  any  witness,  and  Lord  Brougham's  Act 
of  last  year,  for  the  Amendment  of  the  Law  of  Evidence, 
rendered  a  party  to  a  suit  or  proceeding  (with  some  ex- 
ceptions not  applicable  to  the  present  case),  "  competent 
and  compellable''  to  be  examined  as  a  witness;  so  that  a 
witness  was  not  now  less  a  witness  because  he  was  a  party. 
He  could,  therefore,  make  no  order  upon  the  petition. 
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1852. 


Feb,  nth. 


A  power  in  a 
will  in  the  fol- 
lowing form, 
vi*. "  I  direct 
that  the  eaid 
A.,  B.,  and  C, 
the  exwnttors 
of  this  my  willf 
or  the  Burviyon 
or  BurviTor  of 
them,  or  the 
executors  or 
administrators 
ofsnchsnryiTor, 
shall  sell  my 
copyhold  mes- 
suages:— Heldj 
within  the  21 
Hen.  8,  c.  4, 
to  authorise  a 
hale  by  A.  and 

B.  on  C.  refojB- 
ing  to  act,  that 
Act  extending 
to  copyholds. 
/^eU,  also, 
that  a  disclaim- 
er, executed  by 

C.  some  time 
after  a  sale, 
reciting  that 
he  had,  from 
the  testator*8 
decease,  de- 
clined to  act, 
and  had  never 
acted,  in  the 
executorship 
or  the  trusts 

of  the  will,  was 
a  refusal  ab 
initio,  there 
being  nothing 
to  impeach 
the  bona  fides 
of  the  transac- 
tion. 


Peppercorn  v.  Wayman. 

X  HIS  was  a  suit  to  enforce  a  specific  performance  of 
an  agreement  of  the  sale  of  copyhold  property  to  the  de- 
fendant. 

William  Betts,  by  his  will,  dated  the  4th  of  January, 
1822,  devised  as  follows: — 

"  I  give  and  devise  all  my  freehold  lands,  tenements,  and 
hereditaments,  situate  and  being  in  Toseland,  in  the  county 
of  Huntingdon,  or  elsewhere,  unto  Henry  Charles  Hoare, 
of  Fleet-street,  London,  banker;  Leonard  Waller,  late  of 
Brampton,  but  now  of  Hartford  in  the  said  county  of 
Huntingdon,  gentleman;  Henry  Waller,  of  Buckden  in  the 
said  county  of  Huntingdon,  farmer;  and  Michael  Wells,  of 
Tarcett  in  the  said  county  of  Huntingdon,  farmer;  and  to 
their  heirs  and  assigns,  upon  trust  that  they,  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  do  and  shall,  after  my  decease,  either  by 
public  sale  or  private  contract,  sell  and  absolutely  dis- 
pose thereof,  and  of  every  part  thereof,  for  the  most  money 
and  best  price  or  prices  they  can  reasonably  obtain  for  the 
same,  and  convey  and  assure  the  same  to  the  purchaser  or 
respective  purchasers  thereof,  his,  her,  or  their  heirs  and 
assigns  for  ever,  or  as  such  purchaser  or  respective  pur- 
chasers shall  for  that  purpose  order  or  direct.  And  I  do 
hereby  order  and  direct,  that  the  said  Henry  Charles 
Hoare,  Leonard  Waller,  Henry  Waller,  and  Michael  Wells, 
the  executors  of  this  my  wiU,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, do  and  shall,  as  soon  as  conveniently  may  be  after 
my  decease  and  they  shall  think  fit,  in  such  manner  and 
in  such  parts,  either  by  public  auction  or  private  contract, 
and  either  together  or  in  lots,  as  they  shall  think  proper 
and  most  advisable,  make  sale  of  all  and  every  my  copy- 
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hold  messuages,  cottages,  or  tenements,  farms,  lands,  and  18^^ 
other  hereditaments  whatsoever,  situate  and  being  within  psppBncoRif 
and  held  of  the  manors  of  Toseland  aforesaid  (with  the  waymai*. 
members,)  and  Graveley  aforesaid,  or  elsewhere;  and  do 
and  shall  stand  possessed  of  and  interested  in  the  money 
which  shall  arise  from  or  by  such  sale  or  sales,  upon  and 
for  the  ends,  intents,  and  purposes  as  are  hereinafter  ex- 
pressed and  declared  of  and  concerning  the  same ;  and  in 
order  to  facilitate  the  sale  or  sales  of  my  said  freehold  and 
copyhold  estates,  it  is  my  will,  and  I  do  hereby  further 
order  and  direct,  that  the  receipt  or  receipts  of  the  said 
Henry  Charles  Hoare,  Leonard  Waller,  Henry  Waller,  and 
Michael  Wells,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  shall  be  a 
good  and  sufficient  discharge,  and  good  and  sufficient  dis- 
charges to  the  purchaser  or  respective  purchasers  thereof, 
for  so  much  money  as  in  or  by  such  receipt  or  receipts 
shall  be  expressed  or  acknowledged  to  be  received ;  and 
that  such  purchaser  or  respective  purchasers  shall  not 
afterwards  be  liable  or  obliged  to  see  to  the  application 
of  the  said  purchase-money  or  any  part  thereof,  nor  be 
answerable  or  accountable  for  the  misapplication  or  non- 
application  thereof  or  of  any  part  thereof."  And  the  tes- 
tator bequeathed  his  stock,  growing  and  other  crops,  chat- 
tels and  effects,  and  the  rents,  issues,  and  profits  of  his 
real  estate  until  sale,  and  all  other  his  personal  estate  and 
effects  whatsoever,  to  Henry  Charles  Hoare,  Leonard  Wal- 
ler, Henry  Waller,  and  Michael  Wells,  and  to  their  execu- 
tors and  administrators,  upon  trust,  that  they  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  shall  sell  the  same,  and  stand  pos- 
sessed of  the  monies  to  arise  from  such  sale  as  aforesaid 
of  his  freehold,  copyhold,  and  personal  estate,  upon  the 
trusts  thereinafter  expressed,  being  trusts  for  payment  of 
debts  and  the  expenses  of  making  out  the  titles  to  the 
freehold  and  copyhold  estates,  or  otherwise  in  the  execu- 
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1852.        tion  of  the  trusts;  and  to  invest  the  clear  residue,  and  pay 

PiippxRooiLN    *^®  income  to  the  widow  for  her  life,  with  executory  trusts 

»•  over  after  her  decease;  and  he  appointed  Henry  Charles 

Hoare,  Leonard  Waller,  Henry  Waller,  and  Michael  Wells 

executors  of  his  wilL 

William  Betts  died  in  1830,  having  survived  Leonard 
Waller,  but  leaving  Henry  Charles  Hoare,  Henry  Waller, 
and  Michael  Wells,  him  surviving.  The  will  was  duly 
proved  on  the  8th  of  October,  1831,  by  Henry  Waller  and 
Michael  Wells  alone,  power  being  reserved  to  Henry  Charles 
Hoare  to  come  in  and  prove  the  same.  He  had,  however, 
never  proved  the  will  or  acted  in  the  trusts  or  powers 
thereof. 

The  two  acting  trustees  Henry  Waller  and  Alichael  Wells 
sold  the  copyhold  property  to  the  plaintiff,  and  by  a  deed 
of  12th  of  June,  1832,  bargained,  sold,  and  assigned  it  to 
the  plaintiff,  who  was  admitted  at  a  Court  holden  on  the 
same  day.  He  afterwards,  on  the  15th  of  March,  1841,  en- 
tered into  a  contract  to  sell  a  portion  of  the  copyhold  pro- 
perty to  the  defendant. 

The  agreement  provided  for  the  postponement  of  the 
completion  of  the  purchase  till  October  11th,  1851,  on  cer- 
tain specified  term&  On  proceeding  to  investigate  the  title 
with  reference  to  the  completion  of  the  contract,  the  de- 
fendant objected  to  it  on  the  ground  that  the  sale  to  the 
plaintiff  by  the  two  acting  executors  was  not  warranted  by 
the  power. 

Mr.  Hoare  then  executed  a  deed  of  disclaimer,  dated  the 
7th  of  April,  1851,  reciting  that  he  had  fi'om  the  time  of 
the  testator's  decease  declined  to  act,  and  had  never  acted, 
in  either  the  executorship  or  the  trusts  of  the  will,  and 
was  desirous  to  renounce  and  disclaim  the  same. 

The  defendant  by  his  answer  stated  his  belief  to  be,  that 
Henry  Charles  Hoare  was  never  applied  to  to  join  or  con- 
cur in  the  sale  of  the  hereditaments  to  the  plaintiff;  and 
that  he  never  declined  to  act  in  the  execution  of  the  will 


Watman. 
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until  he  executed  the  disclaimer;  and  that  he  was  never  1852. 
apprised  or  aware  of  the  fact  that  he  was  an  executor  of  pkppbboohn 
the  sud  will,  until  he  was  informed  thereof  by  a  friend  of 
the  testator's  family,  named  Henry  Isaac  Nicholson,  who, 
in  a  letter  of  the  13th  December,  1850,  made  some  in- 
quiries of  Mr.  Hoare  respecting  the  testator's  affairs.  To 
this  letter,  Mr.  Hoare  replied  as  follows: — 

"Wavenden,  December  17th,  1860. 

"  Dear  Sir, — I  received  your  letter,  with  a  copy  of  Mr. 
Betts'  will,  this  morning.  I  was  not  aware  that  my  name 
had  been  inserted  in  it  as  a  trustee  and  executor,  and  even 
if  I  had  been  informed  of  it,  I  should  have  declined  to  act, 
as  I  do  now  distinctly  refuse  to  be  a  party  in  any  shape 
to  the  subject-matter  of  it  and  Mr.  Betts'  affairs.  There- 
fore no  signature  will  ever  be  given  by  me  to  any  paper 
appertaining  to  the  contents  of  the  will  If  necessary  to 
trouble  me  further  with  any  inquiries  upon  his  will  with 
which  I  have  had  nothing  to  do,  I  must  beg  to  refer  you 
to  Mr.  Edward  Tyler,  my  solicitor,  14  Essex- street,  Strand, 
London.  I  await  your  directions  for  returning  the  copy 
of  the  will  by  post  from  hence  to  your  address  in  the 
country,  or  elsewhere  in  town,  as  the  same  appears  to  have 
been  delivered  in  Fleet-street. 

"  I  am,  Dear  Sir,  yours  faithfully, 

"  H.  Charles  Hoare. 

"  The  Rev.  H.  J.  Nicholson,  Great  Paxton." 

Mr.  Bacon  and  Mr.  Smythe  for  the  plaintiff. — There  is 
no  doubt,  that,  as  regards  freeholds,  a  power  to  sell  given 
to  three  executors  may,  upon  one  refusing,  be  validly 
exercised  by  the  other  two:  Adams  v.  Taunton  {a).  The 
case  is  provided  for  by  the  statute  21  Hen.  8,  c.  4;  and 
there  is  no  difference  between  freeholds  and  copyholds  as 
to  this. 

{a)  5  Madd.  435. 


V. 

Wayman. 
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1852.  lilLr.Malins  and  Mr.  Hardy  for  the  defendant. — In  Adams 

Pbppircorn  ^'  Stanton  there  was  a  legal  estate  devised  to  the  trustees 
for  sale.  This  is  the  case  of  a  naked  power,  which  is  given 
to  the  donees  nominatim,  and  which,  according  to  all  the 
authorities,  cannot  be  exercised  by  some  only  out  of  the 
whole  number,  unless  it  be  within  the  21  Hen.  8,  c.  4. 
There  might  be  some  ground  for  contending  that  the  case 
fell  within  the  Act  if  the  property  had  been  freehold,  and 
the  power  had  been  given  to  the  donees  in  their  charac- 
ters of  executors.  But  the  statute  has  never  been  held  to 
apply  to  copyholds;  and  if  it  had,  still  the  power  is  given 
to  the  donees,  not  as  executors  but  nominatim.  Even  if 
both  these  objections  could  be  surmounted,  there  is  a  third, 
which  is  fatal  to  the  title;  for  it  is  clear,  from  the  letter  to 
Mr.  Nicholson,  that  Mr.  Hoare  had  never  heard  of  his 
having  been  appointed  trustee  till  long  after  the  comple- 
tion of  the  sale  to  the  plaintiff.  He  could  not,  therefore, 
have,  previously  to  that  period,  refused  a  trust  of  which 
he  knew  nothing;  and  it  is  only  upon  the  refusal  of  one 
that  the  Act  gives  power  to  the  other  executors.  There- 
fore, when  the  acting  trustees  sold,  they  clearly  had  no 
power  to  sell  under  the  will — They  referred  to  Stacey  v. 
Elph  (a). 

The   ViCB-Ch ANCELLOR : — 

I  think  a  good  title  has  been  shewn.  A  testator  devised 
freeholds  to  four  persons  in  fee,  upon  trusts  for  sale,  and 
then  in  the  ordinary  way  gave  power  to  the  same  four  per- 
sons (who  are  described  in  this  part  of  the  will  as  the  ex- 
ecutors of  it,  though  not  so  described  in  the  devise  of  the 
freeholds,)  to  sell  his  copyhold  property.  Then  the  will 
contains  a  bequest  of  all  the  residuary  personal  estate,  up- 
on trusts  for  sale;  and  the  persons  in  whom  this  trust  is  re- 
posed are  exactly  the  same  as  those  who  have  the  power 
to  sell  the  c(;pyholds.     There  is  then  a  direction  for  them 

(a)  1  My.  &  K.  196. 
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to  apply  the  money  produced  by  the  sales  in  a  particular  1852. 
way.  One  of  the  four  executors  died  in  the  lifetime  of  pbppbrcorn 
the  testator;  and,  therefore,  the  other  three  had  the  same  ,,.  *• 
powers  as  if  they  alone  had  been  named.  As  to  one  of 
these,  Mr.  Hoare,  there  is  nothing  to  shew  that  he  ever 
acted.  On  the  7th  of  April,  1850,  he  executed  a  deed  of 
disclaimer,  reciting  that  he  had  refused  the  trusts  from  the 
beginning,  and  disclaiming  them.  No  doubt,  the  ques- 
tions as  to  the  effect  of  this  deed  upon  the  freeholds  and 
copyholds  are  not  the  same;  because,  in  the  copyholds, 
no  legal  estate  is  given,  and  at  common  law  an  authority 
given  to  three  persons  could  not  regularly  be  exercised 
by  two  of  them.  But,  by  the  statute  of  21  Hen.  8,  c.  4,  it 
is  provided,  that  when  lands  are  willed  to  be  sold  by  ex- 
ecutors, and  part  of  them  refuse  to  be  executors,  all  sales 
by  the  executors  who  accept  administration  shall  be  valid. 
It  has  been  argued,  that  the  statute  does  not  apply  to 
copyhold  property;  but  I  am  not  aware  that  any  doubt 
has  ever  been  raised  as  to  that,  though  the  case  must  often 
have  occurred.  The  usual  course  is,  to  give  only  a  power 
of  sale  with  respect  to  copyholds,  so  as  to  render  unneces- 
sary the  admittance  of  the  donees  of  the  power  of  sale. 

It  is,  however,  further  objected,  that  the  renouncing  ex- 
ecutor must  be  shewn  to  have  refused  before  the  others 
sold.  Now,  what  have  we  here?  A  disclaimer  by  Mr. 
Hoare,  which,  if  effectual  at  all,  is  a  refusal  ab  initio. 
Prima  facie,  it  must  be  taken  to  have  been  a  refusal  ab 
initio.  Is  there  anything  to  raise  a  presumption  that  Mr. 
Hoare  did  not  so  refuse?  The  Court  will  not,  against  a 
transaction  appearing  fair,  presume  anything  to  have  been 
unfairly  done.  I  think  there  is  nothing  here  to  raise  a 
doubt  in  the  mind  of  the  Court  that  the  transaction  was 
not  regular  and  proper.  I  think  the  title  good,  and  that  a 
specific  performance  must  be  decreed. 

This  decision  was  affirmed  by  the  Lords  Justices  on 
the  10th  of  July,  1852. 
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JP«6.  lith  Tbibb  V,  Nbwland. 

&  I3th.  _ 

A  testator  be-  A  HE  question  in  this  case  arose  upon  the  construction  of 

queathed  the  ^^^^  ^^  q[  jojjn  Newlaud,  dated  the  30th  of  October,  1 804, 

interest  of  ^                                 '                                                          '             ' 

300(W.  to  his  the  material  parts  of  which  were  the  following: — 

life;  and,  after  "  And  I  give  and  bequeath  unto  mj  daughter  Mary,  the 

KA^L  ^ife  of  WiUiam  Tribe,  the  interest  of  3000i  sterling,  at 

princijpai  in  g^  p^j.  qq^^^^  p^p  annum,  to  be  paid  unto  her  for  the  term 

trust  for  her  r                  r                     9               r 

children,  in  of  her  natural  life;  and  from  and  after  her  decease  I  give 

be  paid  to  sons  &nd  bequeath  the  said  sum  of  30002.  unto  my  sons  George 

lid'tTJui^h^  Newknd  and  Richard  Newland,  their  executors  and  ad- 

ters  at  that  miuistrators,  in  trust  for  the  use  and  benefit  of  all  and 

age  or  on  mar- 
riage, with  in-  every  the  children  of  her  my  said  daughter  Mary  Tribe, 

meantSe  for  share  and  share  alike,  and  to  be  paid  in  equal  proportions 

their  mainte-  ^^j^^^  g^^j^  ^f  them  as  shall  be  a  son  or  sons,  at  his  or 

nance,  with  ' 

•*  benefit  of  sur-  their  age  or  ages  of  twenty-one  years,  and  unto  such  of 

event  of  any  of  them  as  shall  be  a  daughter  or  daughters,  at  her  or  their 

dren^^dng^  age  or  ages  of  twenty-one  years,  or  day  or  respective  days 

!!^«iw  A^*'*  ^^ marriage,  which  shall  first  happen,  with  interest  in  the 

the  period  of  meantime  upon  their  respective  shares  or  proportions  of 

wasihnited  to  the  Said  sum  of  30002.  at  5/.  per  cent  for  their  mainte- 

p^v^fnp&Y'  *^*^<5e  and  education,  and  benefit  of  survivorship  in  the 

ment; and  that  event  of  any  of  the  said  children  dying  without  issue; 

therefore  a 

daughter  of  the  which  said  sum  of  30002.,  and  the  interest  thereof,  as  here- 

^*died  in  the  inbefore  directed,  I  hereby  charge  my  said  manor  of,  and 

lifetime  of  the  fj^yj^  lands  and  hereditaments  in,   Broadwater,   herein- 
latter  without  ^                                ^              '                          ' 

having  been  before  devised  unto  my  said  eldest  son  John  Newland, 

having  attidned  with  the  payment  thereof  accordingly." 

ST^i^Sd  The  testator  died  in  1806,  leaving  his  daughter  surviving, 

interest,  which  gj^^  h^^  Q^jy  fiye  children,  two  sons  and  three  dau&chters, 

did  not  become  i                      ,                                              o           » 

divested  by  the  all  of  whom  Were  livmg  at  the  testator's  death,  and  at- 

^[J^°"  ^  tained  twenty-one.     One  of  them,  a  daughter,  Frances 

Tribe,  died  on  the  23rd  of  December,  1848,  without  having 
been  married.    The  others,  and  the  tenant  for  life,  were 
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still  living.    The  question  was,  whether  the  personal  re-        1868. 
presentatires  of  the  deceased  daughter  took  any  interest 

Mr.  Bacon  and  Mr.  Orove  for  some,  and  Mr.  T.  H,  Terrell 
for  others  of  the  surviving  children. — ^There  is  no  gift 
of  the  capital  of  the  fund  till  the  death  of  the  tenant  for 
life ;  this,  therefore,  is  the  period  for  ascertaining  the  mem- 
bers of  the  class  who  are  to  take.  And  even  if  it  should 
be  thought  that  the  deceased  child  took  a  vested  interest, 
it  was  divested  by  the  survivorship  clause,  which  must  be 
held  to  refer  to  the  time  of  the  death  of  the  tenant  for 
life.  In  neither  view  can  the  representative  of  the  de- 
ceased child  take. — They  cited  BiUingeley  v.  Wills  (a), 
Cripps  V.  Wolcott  (6),  Pope  v.  Whitcombe  (o),  Wordsworth  v. 

Wood  (d). 

• 

Mr.  Malins  and  Mr.  Freeling  for  the  representatives  of 
the  deceased  child. — ^With  respect  to  the  argument,  that 
there  is  no  gift  till  the  death  of  the  tenant  for  life,  the  form 
adopted  in  this  will  is  that  in  very  ordinary  use,  and  has 
never  been  held  to  render  the  bequest  in  remainder  con- 
tingent 

Then  as  to  the  effect  of  the  survivorship  clause:  in 
order  to  divest  the  previous  gift,  an  intention  to  divest 
must  be  clearly  apparent.  The  question  is,  to  what  period 
the  dying  without  issue  is  to  be  limited?  There  are  only 
two  periods  to  which  it  can  be  restricted,  either  that 
of  the  mother's  death  or  that  of  the  time  appointed  for 
payment  of  the  share ;  the  former  is  much  the  less  likely 
period  to  have  been  intended,  as  it  would  leave  the 
property  of  the  children  unsettled  during  the  whole  time 
of  their  mother's  life,  an  inconvenience  which  the  Court 
will  avoid,  if  possible,  in  construing  the  will.     [The  Vice- 

(a)  3  Atk.  220.  (d)  4  My.  &  Cr.  641;   1  H.  L. 

(6)  4Mad(i.  11.  Cas.  129. 

{c)  SRufls.  124. 


\kl^l..VNiK 
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*.>f^.  ^%MMUfr. — fiat^  if  the  period  fixed  for  payment  is  taken 
:.u  biiiv^  b^en  intended,  the  surviyorship  clause  has  no 
^>p«mlCt^n  in  the  case  of  daughters.]  The  testator  pro- 
t>^Iy  overlooked  the  circumstance,  that,  under  the  terms 
of  the  will,  a  daughter  must  die  without  issue,  if  she  died 
before  the  period  at  which  the  surviyorship  was  to  take 
place.  But  this  would  only  render  the  words  "  without  is- 
sue^ surplusage  as  regards  daughters.  In  the  case  of  sons 
it  would  be  effectiye.  Pope  y.  Whitcombe,  and  the  other 
authorities  cited  on  the  part  of  the  surviving  children, 
were  decided  on  the  ground  of  the  testator  not  having 
pointed  out  any  time  for  the  vesting  or  payment  of  the 
l^acy;  and  therefore  the  death  of  the  tenant  for  life  was 
the  only  period  to  which  the  survivorship  clause  could  be 
referred.  In  Wordsworth  v.  Wood  the  words  "  then  sur- 
viving" occurred. — They  also  referred  to  Bouverie  y.Bou- 
verie  (a),  Grozier  v.  Fisher  (6),  Taylor  v.  Frobisher  (c). 

The  Vioe-Chancellor: — 

It  is  contended  in  this  case  that  nothing  vested  in  the 
children  of  Mary  Tribe  until  after  her  death;  and  for  this 
the  case  of  BiUiiigsley  v.  WiUa  is  relied  on  as  an  autho- 
rity. That  case  has,  I  think,  sometimes  been  misunder- 
stood. The  gift  there  was  to  the  younger  son  and  sons,  in 
case  there  should  be  any  younger  sons,  and  all  the  daugh- 
ters of  Capel  Billingsley;  but  in  case  he  should  have  only 
daughters,  then  to  his  younger  daughter  or  daughters. 
Upon  a  careful  examination  of  the  special  provisions  of 
the  will,  Lord  Hardwicke  considered,  that,  by  younger 
sons  and  younger  daughters,  the  testator  meant  those 
who  should  answer  that  description  at  the  death  of  Capel 
Billingsley,  and  for  that  and  other  reasons  he  decided  that 
the  children  to  take  were  those  only  who  should  be  living 

(a)  2  PL  349.  (h)  4  Russ.  398.  (c)  Ante,  p.  191. 
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at  the  death  of  Capel  Billingsley;  consequently,  Letitia  1852. 
Wills,  who  died  in  the  lifetime  of  Capel  Billingsley,  took 
no  share.  She  was  excluded,  not  because  she  took  an  in- 
terest that  did  not  vest,  but  because  she  did  not  come  with- 
in the  class  comprised  in  the  gift  The  question  in  Bil- 
lingdey  v.  WUU  was,  at  what  time  the  class  of  takers  was 
to  be  ascertained,  and  not  whether  the  individuals  of  an 
ascertained  class  took  vested  interests  in  those  shares. 

In  the  present  case  the  question  is  very  diflferent  The 
gift  is  for  the  use  and  benefit  of  all  the  children  of  Mary 
Tribe,  and  not  of  any  particular  class  of  them ;  and  the 
question  raised  is,  as  to  whether  a  child,  who  was  included 
in  the  gift,  took  a  vested  interest  in  her  share;  and,  as  I 
stated  during  the  argument,  I  do  not  think  this  question 
admits  of  a  doubt.  I  consider  that  every  child  of  Mary 
Tribe  who  was  living  at  the  testator's  death,  or  born  after- 
wards, took  a  vested  share  in  the  fund. 

The  question  remains  as  to  the  effect  of  the  words  "  with 
benefit  of  survivorship  in  the  event  of  any  of  the  said  chil- 
dren dying  without  issue."  I  consider  that  these  words  were 
meant  to  divest  the  share  of  any  child  dying  without  issue 
before  the  time  of  payment  mentioned  just  before,  name- 
ly, twenty-one  as  to  sons,  and  twenty-one  or  marriage  as 
to  daughters.  The  collocation  of  the  sentence  seems  to 
point  at  this  construction.  The  gift  is  "  with  interest  in 
the  meantime  upon  their  respective  shares  or  proportions 
of  the  said  sum  of  SOOOi.  at  bl.  per  cent.,  for  their  main- 
tenance and  education,  and  benefit  of  survivorship  in  the 
event  of  any  of  the  said  children  dying  without  issue ;"  so 
that  the  words  in  question  form  part  of  a  sentence  pro- 
viding for  what  is  to  be  done  in  the  meantime,  until  the 
shares  become  payable.  The  difficulty,  if  any,  in  this  con- 
struction, lies  in  the  words  dying  uuithout  issue  as  applied 
to  daughters.  In  my  view  of  the  clause,  the  words  without 
issue  are  to  be  read  as  applicable  to  sons,  and  as  surplusage 
but  not  otherwise  incorrect  as  applied  to  daughters. 

VOL.  V.  R  n.  a.  s. 


V. 

Newland. 
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1852.  I  do  not  think  the  words  of  survivorship  can  be  taken  as 

Tribb  apply^g  to  the  death  of  Mary  Tribe.  They  are  found  in 
a  clause,  the  object  of  which  is  to  declare  trusts  which  are 
not  to  commence  till  after  her  death,  and  which  proceeds 
throughout  on  the  assumption  that  her  life  interest  has 
ceased.  Moreover,  the  Court,  without  a  much  more  clear 
indication  of  intention  than  there  is  to  be  found  in  this 
will,  does  not  adopt  a  construction  which  makes  the  pro- 
vision for  children  depend  on  the  contingency  of  their 
surviving  their  parent;  more  especially  where  the  testator 
has  pointed  out  the  usual  periods  of  twenty-one  as  to  sons, 
and  twenty-one  or  marriage  as  to  daughters,  as  the  time 
when  the  shares  are  to  be  paid. 

For  these  reasons  I  am  of  opinion  that  the  personal  re- 
presentatives of  Frances  Tribe  are  entitled  to  a  share  equal- 
ly with  the  surviving  children. 


Feb.^th,  Elvt  v.  Norwood. 

The  heir  of  a      A  HIS  was  a  suit  for  the  redemption  of  a  mortgage, 
h^'^enln^"       By  an  indenture  of  February  20,  1830,  and  a  fine,  lands 
for  himself  and   ^erc  assurcd  to  the  use  of  William  Pain  and  his  wife,  for 

his  heira  to  pay 

the  mortgage  their  joint  lives  and  the  life  of  the  survivor,  with  remain- 
teresC^^ot  <icr  *o  such  uses  as  William  Elvy  should  appoint,  and  sub- 
redeem  without  '^^^  thereto  to  the  use  of  William  Elvy  in  fee. 

paymg  arrears     ^  •' 

of  interest  to  By  indentures,  dated  the  22nd  and  23rd  days  of  Febru- 

twcnty  years,  ary,  1830,  made  between  William  Elvy  of  the  one  part,  and 
^ngSdto  teller  Norwood  of  the  other  part,  in  consideration  of  1001 
tack  the  arrears  ^o  William  Elvy  paid  by  Weller  Norwood,  the  remainder 

of  interest  to  ... 

the  debt  as  in  reversion  of  William  Elvy  was  appointed  and  released  to 
heir.  *  the  usc  of  WcUcr  Norwood,  his  heirs  and  assigns,  subject 
to  redemption  on  payment  of  lOOi.,  and  interest  at  5  percent 
The  mortgage  contained  a  covenant  on  the  part  of  William 
Elvy,  for  himself,  his  heirs,  executors,  and  administrators, 
in  the  usual  form,  for  payment  of  the  mortgage  money. 


V, 

Norwood. 
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William  Elvy  died  in  the  year  1832,  intestate,  leaving  1852. 
Sarah  Elvy,  one  of  the  defendants,  his  widow,  and  the  5^^^ 
plaintifis,  his  only  sons  and  heirs  according  to  the  custom 
of  gavelkind,  according  to  which  custom  the  lands  were 
descendible^ 

The  bill  alleged,  that  the  sum  of  lOOZ.  secured  by  the 
indentures  of  the  22nd  and  23rd  days  of  February,  1 830, 
and  all  interest  accrued  in  respect  thereof,  had  been  fully 
paid  to  the  said  defendant  W.  Norwood,  or  at  least  that  a 
present  right  to  receive  the  said  sum  of  lOOZ.  and  the  inter- 
est thereof  had  accrued  to  the  defendant  W.  Norwood, 
who  was  a  person  capable  of  giving  a  discharge  for  or  re- 
lease of  the  same  more  than  twenty  years  ago;  and  that 
no  part  of  the  said  principal  or  interest*  money  had  been 
since  paid,  nor  had  any  acknowledgment  of  the  right 
thereto  been  given,  within  the  said  twenty  years,  in  writing 
signed  by  any  person  or  persons  by  whom  the  same  was 
payable,  or  his,  her,  or  their  agent  or  agents,  to  any  per- 
son or  persons  entitled  thereto,  or  his,  her,  or  their  agent 
or  agents;  and  it  prayed  that  the  defendant  W.  Norwood 
might  be  declared  a  trustee  of  the  lands  for  the  plaintiffs; 
or,  if  the  Court  should  be  of  opinion  that  the  defendant 
W.  Norwood  was  a  mortgagee  of  the  lands,  and  that  any- 
thing was  owing  to  him  upon  the  security  thereof,  that  he 
might  be  decreed  to  convey  the  lands  to  the  plaintiffs,  upon 
payment  by  the  plaintiffs  to  the  said  defendant  of  what  was 
owing  to  him  upon  the  security  of  the  lands. 

The  bill  also  prayed  for  an  injunction  to  restrain  the  de- 
fendant from  selling  the  estate. 

On  the  12th  of  June,  1850,  the  plaintiffs  moved  for  an 
injunction  accordingly;  and,  after  some  discussion,  it  was 
agreed  that  the  principal  debt  was  not  barred,  and  that  the 
only  question  was  as  to  the  arrears  of  interest  to  which  the 
defendant  was  entitled.  By  arrangement,  an  order  was 
made  for  payment  by  the  defendant  of  lOOl.  and  six  years' 
interest ;  and  on  the  defendant  undertaking  not  to  sell  be- 

R  2 
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1862.        fore  the  I7th  July,  when  the  payment  was  to  be  made, 

Elvy         *b®  motion  was  ordered  to  stand  over.     And  it  was  ar- 

NoRwooD      ^^g®<J  ihoX,  if  practicable,  the  question,  whether  more  than 

six  years'  interest  was  payable,  should  be  decided  upon  the 

motion  without  bringing  the  cause  to  a  hearing. 

On  the  26th  January,  1 852,  the  motion  was  renewed, 
and  stood  over  for  want  of  all  proper  parties  being  before 
the  Court. 

Feb.  25th.         On  this  day  the  motion  again  came  on. 

Mr.  Bird  for  the  plaintiffs,  the  co-heirs  of  the  mortgagor. 
— By  the  3  &  4  Will.  4,  c.  27,  s.  42,  no  more  than  six  years' 
arrears  of  interest  can  be  recovered  upon  a  mortgage ;  and 
it  has  been  held,  that  this  enactment  is  not  affected  by  the 
3  &  4  Will  4,  c.  42,  which  allows  twenty  years  for  the  re- 
covery of  money  secured  by  covenant:  Iliiffhes  v.  Kelly  (a), 
Hv/rUer  v.  Nockolda  (6).  By  the  latter  case  the  law  is  set- 
tled so  as  to  reconcile  the  two  Acts,  by  applying  one  tci  the 
remedy  upon  the  mortgage,  and  the  other  to  the  personal 
remedy  against  the  covenantor. 

Mr.  Speed  for  the  defendant,  the  mortgagee. — In  Hunter 
V.  Nockolds  (6),  and  Hughes  v.  Kelly  (a),  the  question  was 
between  two  incumbrancers,  and  not  between  the  debtor 
and  creditor  themselves. — He  cited  Du  Vigier  v.  Lee  (c), 
and  Harrison  v.  Duignan  (d). 

Mr.  Bird  in  reply. 

The  Vice-Chancellor  : — 

I  do  not  think  this  case  is  governed  by  any  of  the  au- 
thorities referred  to.  A  mortgage  deed  was  executed  in 
February,  1850,  with  a  covenant  for  payment  of  the  mort- 
gage money  and  interest     The  mortgagor  has  died,  and 

(a)  3  D.  &  War.  482.  (d)  2  D.  &  War.  298,  303;  and 

(b)  1  Mac.  &  G.  640.  See  Sugd.  see  Oreervway  v.  Bromfiddy  9  Hare, 
on  Real  Property  Statutes,  144.  201. 

(c)  2  Hare,  326. 
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the  present  suit  is  instituted  by  his  co-heirs,  seeking  to  re-        1852. 
deem  that  security.     There  is  a  long  arrear  of  interest  un-        p.  J^  ^ 
paid,  and  the  question  is  as  to  the  extent  of  arrears  which      ^,    ^' 

\  .     ,  ,  Norwood. 

the  plaintiffs  are  bound  to  pay.  Upon  the  construction  of 
the  3  &  4  Will.  4,  c.  27,  it  has  been  decided,  and  I  think 
rightly  decided — ^at  all  events  in  a  way  that  is  binding  on 
this  Court — that  the  only  arrears  of  interest  that  are  a 
charge  upon  the  land  are  arrears  for  six  years.  On  the 
other  hand,  there  is  the  other  statute,  the  3  &  4  Will.  4, 
c.  42,  which  leaves  the  personal  liability  on  the  covenant 
open  for  twenty  years.  The  covenant  in  this  case  is  one 
in  which  the  heirs  of  the  mortgagor  are  bound,  and  the 
present  plaintiffs  are  consequently  bound  by  the  covenant 
of  the  mortgagor  to  the  extent  of  the  assets  descended  to 
them.  The  case,  therefore,  stands  thus:  as  regards  the 
land,  there  is  a  mortgage  security  for  only  six  years'  arrears 
of  interest;  and  the  heirs,  who  are  the  persons  entitled  to 
the  land,  are  liable  imder  the  covenant  to  pay  twenty  years' 
arrears.  Suppose  that  the  heirs  had  been  liable  on  a  sepa- 
rate bond  given  by  the  mortgagor  for  the  payment  of  the 
interest,  instead  of  this  covenant:  by  the  settled  course 
of  this  Court,  they  could  not  redeem  the  mortgage  of  their 
ancestor  without  satisfying  the  specialty  debt.  The  mort- 
gagee could  not  tack  the  covenant  against  the  covenantor; 
but,  the  heirs  being  bound  by  the  covenant,  he  has  a  right 
to  tack  it  as  against  them.  I  think  that  the  plaintiffs  can- 
not redeem  unless  upon  the  terms  of  paying  twenty  years' 
arrears  of  interest;  and  in  so  holding,  I  do  not  consider  that 
I  am  deciding  anything  contrary  to  the  cases  of  Huglies  v. 
Kelly  (a),  and  Hunter  v.  Nockolds  (b) ;  while  I  am  acting  in 
accordance  with  the  view  taken  in  Du  Vigier  v.  Lee  (c). 

The  order  was  for  redemption  on  payment 
of  interest  for  twenty  years  and  costs,  de- 
ducting the  amount  of  interest  already 
paid. 

{a)  3  D.  &  War.  482.      (6)  1  Mac.  &  G.  640.      (o)  2  Hare,  326. 
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1852. 

Feb,  25M.     In  the  Matter  of  The  Joint- Stock  Companies  Windinq-Up 

Acts,  1848  &  1849, 

AND  OP 

The  Great  Western  Extension  Atmospheric  Railway 

Company: 

Wryohtb's  Case. 


T 


Where  a  claim  X  HIS  was  a  motion  by  way  of  appeal  from  an  order  made 

in  support  of  by  the  Master  Senior  in  winding  up  the  above-mentioned 

intoX  M^!^  Company,  disallowing  a  claim   of  Mr.  William  Charles 

dCTV^^""""  Wryg^*®>  *^^  official  manager  of  the  Tring,  Reading,  and 

up  order,  on  Basingstokc  Railway  Company,  for  payment  of  a  sum  of 

benAj  I  Ox  A  cpe  • 

ditor  whose       2,500Z.  alleged  to  have  been  lent  by  the  latter  Company  to 

^7tr      the  former. 

time  by  Ao  Qn  the  12th  February,  1850,  Mr.  Wryghte  carried  in  the 

Statute  of  Li-  .  .    y  '  /. . 

mitations,  and  claim,  with  an  affidavit  m  support  of  it,  stating  that  2,000?., 
wSlouMh^  part  of  the  2,500i  claimed,  was  lent  on  the  24th  October, 
creditor  making  1345  ^nd  the  residue  on  the  24th  November,  1845. 

any  further  at-  '  ' 

tempt  to  esta-         After  several  sittings  to  settle  the  list  of  contributories, 

blish  the  debt  _^  , 

before  the  Mas-  the  Master,  on  the  1st  December,  1851,  adjourned  the  fur- 
foTM  payment  ^^^^  Settlement  of  the  list  to  the  18th  December  then  in- 
ofit;  and  in      stant,  and  directed  that  every  claimant  against  the  Com- 

the  meantmie  ,  T  . 

six  years  had  pauy  should  givc  Hoticc  of  his  claim,  and  should  leave  in 
the  time  when  the  officc  all  the  evidence  in  support  of  it  by  the  16th 
dlTel-S"^  instant,  and  should  attend  on  the  18th. 
that  the  claim  Mr.  Wryghte  did  not  attend  on  the  18th;  and  on  the 
have  been  dis-  minutcs  of  that  day's  proceedings  the  Master  made  the 
M^crrS'b^"  following  memorandum:— "And  the  said  Mr.  William 
the  ^SSte^^f  Charles  Wryghte  not  having  appeared  before  me,  although 
Limitations.       duly  Summoned,  I  have  disallowed  the  said  claim."     And 

the  Master  adjourned  the  further  proceedings  until  the 

15th  January,  1852. 

On  the  15th  January,  1852,  the  solicitor  for  Mr.Wryghte 

attended,  and  the  Master  then  proceeded  to  review  his 

decision  of  the  18th  December  as  to  Mr.  Wryghte  s  claim. 
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and  again  disallowed  the  claim  both  for  want  of  evidence  1852. 

and  as  being  barred  hj  the  Statute  of  Limitations.    The  /»  re 

Master,  however,  directed  the  official  manager  to  allow  Mr.  ^^btern^ 

Wryghte  access  to  the  books  of  the  Company,  and  gave  per-  Extension 

•       •  j»  JILXJH08PHBRIC 

mission  for  Mr.  Wryghte  to  bring  his  claim  again  forward^    Railway  Co. 
if  he  discovered  any  fresh  evidence  in  support  of  it  wrtghtb^s 

On  the  6th  February,  1852,  the  claim  was  reheard  and        ^^"• 
argued  by  counsel  before  the  Master;  who  adhered  to  his 
former  decision,  and  again  disallowed  the  claim,  as  barred 
by  the  Statute  of  Limitations. 

Mr.  Daniell  and  Mr.  Roxburgh  in  support  of  the  appeal 
— ^The  claim  was  not  barred  when  the  order  to  wind  up  the 
Company  was  obtained;  and  as  that  order  and  the  appoint- 
ment of  an  official  manager  had  the  effect,  under  the  pro- 
visions of  the  Winding-up  Act  of  1848,  s.  72,  of  interfering 
with  all  proceedings  at  law  by  the  creditor,  it  necessarily 
prevented  the  Statute  of  Limitations  from  running  against 
the  demand.  But  if  this  was  not  of  itself  sufficient,  the 
carrying  in  of  the  claim  of  Mr.  Wryghte  before  the  debt 
was  barred  was  a  sufficient  proceeding  to  keep  the  debt 
alive. — ^They  referred  to  PuUeney  v.  Warren{a)y  and  TTtomp- 
son  V.  Universal  Salvage  Company  (6). 

Mr.  Bacon  and  Mr.  Selwyn  for  the  respondent. — The 
Winding-up  Act  does  not  prevent  a  creditor  from  proceed- 
ing at  law;  it  only  renders  it  necessary  for  him  to  claim  in 
the  first  instance  under  the  winding-up  order,  so  that  the 
official  manager  may  have  an  opportunity  of  discharging 
the  claim  if  he  think  fit.  But  if  it  is  not  discharged,  the 
creditor  is  at  liberty  to  proceed  at  law.  For  this  reason, 
neither  the  order  to  wind-up,  nor  the  appointment  of*  an 
official  manager,  nor  a  mere  claim  without  any  attempt  to 

(a)  6  Ves.  73.  pani/y  17  Sim.  16;  Be  Dover  and 

(b)  3  Exch.  310 ;  see  India  and  Deal  Railicay  Company,  17  Sim. 
AvMralia    Steam    Packet    Com-      19. 
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1862.        enforce  it,  is  sufficient  to  exclude  the  operation  of  the  Sta- 
in  r«         tute  of  Limitations. 

The  Grbat 
Western 

Extension      The  ViCE-ChaNCBLLOR:— 
Atmospheric 

Railway  Ca       Upon  the  Statute  of  Limitations  some  questions  have 

Wryqhtb'8     been  argued,  which  do  not  arise. 

After  the  order  to  wind-up  was  made,  under  the  74th 
section,  an  affidavit  was  brought  in  to  prove  a  debt.  At 
this  time  the  claim,  whether  good  or  bad  in  other  respects, 
was  not  barred  by  the  Statute.  Nothing  was  done  in  the 
matter  till  December,  1851.  Then  the  Master  says,  that  he 
proceeded  to  consider  the  claim;  and  that,  the  claimant  not 
having  appeared,  he  disallowed  the  claim.  On  the  15th  of 
January,  an  application  was  made  to  the  Master  to  review 
his  report.  The  Master  says,  that  he  adheres  to  his  de- 
cision for  want  of  evidence  on  the  part  of  claimant,  and 
also  because  it  was  barred  by  the  Statute.  The  claim  was 
again  brought  before  him  on  the  6th  of  February,  supported 
by  further  evidence;  and  the  Master  adhered  to  his  former 
decision,  and  disallowed  the  claim  as  being  barred  by  the 
Statute  of  Limitations. 

The  question  really  appears  to  be,  whether  the  debt  was 
barred  when  the  claim  was  brought  in ;  as  it  was  not,  it 
seems  to  me  that  the  Master  has  miscarried  in  disallowing 
the  claim  as  being  barred  by  the  Statute.  I  must  take 
it,  that  the  Master  did  not  apply  his  judgment  to  the  effect 
of  the  evidence,  but  disallowed  the  claim  because  he 
thought  it  barred  by  the  Statute.  Now,  I  think  the  claim- 
ant had  a  right  to  the  decision  of  the  Master  upon  the  ef- 
fect of  the  evidence,  and  that  the  matter  must  be  referred 
back  to  the  Master  to  review  his  decision  (a). 


(a)  Aa  to  the  eflTect  of  carry-      tations,  see  Rock  v.  Cooke,  1  De 
ing  in  a  claim  in  lunacy  upon  the      G.  &  S.  675. 
operation  of  the  Statute  of  Limi- 
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1852. 

La  Meet  v.  Stanhope.  /'c6.  loth. 

L  HE  bill  in  this  cause  was  filed  on  the  13th  of  April,  a  bill  was  filed 
1849 ;  and  a  motion  was  made  on  behalf  of  Mr.  Farish,  one  ^^  pur^^'of 
of  the  defendants,  that  the  bill  might  stand  dismissed  taking  the  ac- 

'  *^  ^         counts  of  an 

against  him  on  the  3rd  of  July,  1851;  and  on  that  motion  abortive  rail- 
the  plaintiff  undertook  to  file  replication  on  or  before  the  ing.    upon  a 
first  day  of  Hilary  Term,  ]852;  and  thereupon  it  was  or-  ^'stiTby  a^de^' 
dered,  that  the  bill  should  be  dismissed  as  against  that  de-  fen^*»  to  di»- 

,      .  ...  nuM  the  bill, 

fendant,  unless  the  plaintiff  should  file  his  replication  on  the  plaintiff 

or  before  that  day.    The  plaintiff  had  not  filed  a  replication  ^^  ^  replication 

on  the  first  day  of  Hilary  Term,  and  the  cause  now  came  ^e*^[gt  ^"^f 

on  upon  a  renewed  motion  by  Mr.  Farish,  that  the  bill  might  Hiiauy  Term, 

f      .  .  .  ®        1852.  Hemade 

be  dismissed  as  against  him.  de&uit  in  per- 

forming his  un- 

Mr.  FoUeU,  in  support  of  the  motion.  u^^otion 

made  in  Fcbm- 

Mr.  J.  V.  Prior,  for  the  plaintiff,  read  the  affidavit  of  JJjJI^'Sff^' 
the  plaintiff's  solicitor;  from  which  it  appeared,  that,  there  p^jf^  that  he 

,  had  been  un- 

being  numerous  defendants,  some  of  them  were  out  of  the  able  to  senre 
jurisdiction  of  the  Court;  and  that,  as  to  others,  the  solici-  fendantaj  soas 
tors  had  not  been  able  to  find  their  addresses,  or  to  serve  **'.?®^i^V**I® 

'  suit  which  he 

them  with  process.  The  object  of  the  suit  was  to  take  the  wm  prosecut- 
accounts  of  an  abortive  railway  undertaking;  and  the  pro-  —Held,  that 
ceedings  in  the  suit  had  been  suspended  during  the  pen-  ^usf  be  held  to 
dency  of  a  petition  for  winding  up  the  affairs  of  the  Com-  the  undcrtek- 
pany.  The  plaintiff  deposed  that  he  had  a  bona  fide  de-  he  had  a  case 
sire  to  proceed  with  the  suit,  and  asked  for  further  time  to  ^relieved from 
file  a  replication,  to  enable  him  to  perfect  the  suit  against  ?^*  he  o*^^ 
the  other  defendants.  to  have  made 

a  special  ap- 
plication  to  be 
The   VICE-CHAUCELLOR: —  discharged  from 

The  undertaking  given  by  the  plaintiff  on  the  3rd  of  *  other  de- 

fendants  had 
abstained  from  moving  for  the  dismissal  of  the  bill,  relying  on  the  underaking  given  on  the  motion 
in  Jnly,  1851 ;  but,  on  the  de&ult  of  the  plaintiff  to  {K*rform  that  undertaking  by  filing  a  replication, 
these  defendants,  in  February,  1852,  moved  for  the  dismissiU  of  the  bill  as  against  them;  and  the 
Court  dismissed  the  bill  accordingly. 
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^^^^^  July,  1851,  to  file  a  replication  on  or  before  the  first  day  of 
La  Mkrt  Hilary  Term,  was  positive.  It  was  a  voluntary  undertak- 
Stanhope,  "^g  ^7  tin^  The  general  rule  of  the  Court  is,  that  a  plain- 
tiff having  given  such  an  undertaking  must  be  held  to  it; 
and  I  see  no  reason  in  this  case  for  relaxing  the  rule,  the 
answer  of  this  defendant  having  been  filed  so  long  since  as 
in  1850.  If  the  plaintiff  had  a  case  to  entitle  him  to  be 
relieved  from  his  undertaking,  it  was  incumbent  on  him 
to  have  come  to  the  Court  with  a  special  application  to  be 
discharged  from  it.  The  order  must  be,  to  dismiss  the  bill 
with  costs,  as  against  this  defendant. 


Mr.  LitUe  then  made  a  similar  application  on  behalf  of 
eight  other  defendants,  that  the  bill  might  be  dismissed 
as  against  them.  The  difference  between  the  case  of  Mr. 
Farish  and  these  defendants  was,  that  they  had  refrained 
from  moving  to  have  the  bill  dismissed,  under  the  fol- 
lowing circumstances:  They  were  entitled  to  move  to  have 
the  bill  dismissed  as  against  them  in  November,  1 851 ;  and 
their  solicitors  then  wrote  to  the  plaintiff's  solicitors,  stating 
that  they  had  been  instructed  to  move  that  the  bill  might 
be  dismissed.  In  reply,  the  plaintiffs  solicitors  stated, 
that,  upon  the  motion  made  on  behalf  of  Mr.  Farish,  the 
Court  had  extended  the  time  of  the  plaintiff  to  file  a  replica- 
tion to  the  first  day  of  Hilary  Term,  1 852.  In  consequence 
of  this  representation,  they  abstained  from  making  any 
motion  for  the  dismissal  of  the  plaintiff's  bill,  until  after 
he  had  made  default  in  filing  a  replication.  It  was  now  sub- 
mitted, on  their  behalf,  that  the  letter  of  the  plaintiff's 
solicitors  must  be  taken  to  extend  to  them  the  benefit  of 
the  order  made  on  Farish's  motion  in  July,  1851,  as  effect- 
ually as  if  they  had  moved  in  November  last,  and  had  ob- 
tained a  similar  undertaking  from  the  plaintiff  in  Court 

Mr.  J.  V.  P^ior,  for  the  plaintiff,  submitted  that  the  cir- 
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comstanees  of  the  case,  and  the  diflEictdties  of  the  plaintiff 
in  proceeding  with  the  case,  entitled  him  to  the  indul- 
gence of  the  Court;  and  that  these  defendants  were  not 
entitled  to  the  benefit  of  the  undertaking  given  upon  the 
motion  of  Mr.  Parish  in  July,  1851. 


24d 


1862. 


La  Mbrt 

V. 

Stanuopb. 


The  Vice-chancellor  said,  the  bill  must  be  dismissed 
as  against  these  defendants  also. 


Htde  V,  The  Matob,  Aldermen,  and  Burqesses  of  the     f^.  I2ih, 

Borough  of  Manchester. 

JL  HIS  was  a  motion  on  behalf  of  the  plaintiff,  asking  in  the  The  defend- 
terms  of  the  prayer  of  the  bill  for  an  injimction  restraining  ^^j!^^^^!" 
the  defendants  from  issuing  their  warrant  to  the  sheriff  ter-worka,  soii- 

.   .        1  .  .  *.        1  /•  cited  a  bill  in 

requiring  him  to  summon  a  jury,  for  the  purpose  of  ascer-  Parliament,  to 

empower  them 
to  extend  their  works,  hy  constmcting  a  reterroir  upon  the  lands  of  the  plaintiff  and  others.  The 
plaintiff  petitioned  against  the  bill ;  but,  upon  an  agreement  that  the  Tslue  of  the  land  and  the  amount 
of  aO  compensation  should  be  settled  by  arbitration,  and  that  the  defendants  should  fix  the  exact 
qoantitj  of  the  plaintiff^s  knd  required  within  six  months  after  the  bill  should  have  passed,  he  with- 
drew his  opposition,  and  the  bill  became  an  Act.  The  Act  incorporated  a  former  special  Act  and  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Waterworks  CUuses  Act,  1847,  and  empowered 
the  defendants  to  take  certain  parts  of  the  plaintiff's  lands,  according  to  the  deposited  plans  and 
books  of  reference.  Prior  to  the  expiration  of  the  six  months  after  the  Act  had  passed,  the  defend- 
ants gave  the  plaintiff  notice,  specifying  the  portions  of  his  land  that  would  be  required  according  to 
the  Iwundaries  in  the  plan  and  book  of  reference.  The  arbitration  proceeded,  and,  after  the  expira- 
tion of  the  six  months,  the  plauitifl^  pointing  out  on  the  arbitration  the  inaccuracy  in  the  boimdaries, 
which  attributed  to  the  plaintiffs  land  less  in  admeasurement  than  he  possessed,  the  arbitrator 
made  his  award,  giving  compensation  for  land  described  according  to  the  plan  and  book  of  reference 
only;  but  it  was  in  dispute  whether  he  had  included  in  his  assessment  of  value,  the  2  roods  and 
5  perches  which  the  plaintiff  claimed  beyond  the  admeasurement  of  the  land  comprised  in  the  plans 
and  book  of  reference.  The  defendants  paid  the  amount  awarded  to  the  plaintiff.  The  defendants 
had  made  a  statutory  conveyance  to  themselves  by  deed  poll,  describing  the  land  according  to  the 
inaccurate  plan  and  book  of  reference.  They  took  possession  of  the  land.  The  plaintiff  recovered 
the  2  roods  and  5  perches  in  an  action  of  ejectment  against  the  defendants.  The  defendants  then 
proceeded,  within  six  months  after  a  motion  for  a  new  trial  made  by  them  had  been  refused,  under 
the  r24th  section  of  the  Liands  Clauses  Consolidation  Act,  1845,  to  issue  their  warrant  to  the  she- 
riff to  summon  a  jury  to  ancertain  the  value  of  the  land,  and  obtain  the  compulsory  purchase  of  it 
from  the  plaintiff.  The  bill  was  for  an  injunction  restraining  such  proceedings,  and,  by  motion,  the 
plaintiff  asked  for  an  injunction  according  to  the  prayer  of  the  bill: — Held^  that  the  defendants  had 
fiuled  to  purchase  the  land  in  proper  time  through  mistake  or  inadvertence ;  that  they  were  entitled 
to  proceed  under  the  124th  section  of  the  Lands  Clauses  Consolidation  Act,  1845;  that  the  agree- 
ment with  the  plaintiff  previous  to  the  Act,  did  not  control  that  right;  and  that,  in  proceeding  with- 
in six  months  after  the  refusal  by  the  Court  to  grant  a  new  trial  in  ejectment,  the  defendants  were 
within  the  six  months  after  the  right  had  been  finally  established  at  law;  and  the  Court  refused  the 
motion. 
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1862.        taining  the  value  of  the  parcel  of  land,  the  property  of  the 

Hydb        plaintiff,  specified  and  described  in  the  schedules  to  cer- 

^'  tain  notices,  dated  in  December,  1851,  which  the  defend- 

Mayor&c.  OP 

Hanchbstbr.  ants  had  served  on  the  plaintiff,  or  the  compensation  to 
be  paid  to  the  plaintiff  in  respect  of  such  parcel  of  land, 
and  also  restraining  the  defendants  from  taking  any  steps 
or  proceedings  under  the  provisions  of  the  Manchester 
Corporation  Water- works  Amendment  Act,  1848,  or  the 
provisions  of  the  Acts  incorporated  therewith,  with  the 
view  and  for  the  purpose  of  obtaining  the  compulsory  pur- 
chase from  the  plaintiff  of  such  parcel  of  land,  and  also 
from  making  any  works  upon  the  same  parcel  of  land,  and 
also  from  removing  the  land-marks  or  boundaries  of,  and 
from  interfering  with,  or  continuing  in  the  possession  of, 
the  parcel  of  land. 

The  plaintiff,  as  the  owner  of  an  estate  and  heredita- 
ments, situate  at  or  near  Yale  House,  in  the  parish  of 
Mottram  en  Longdon  Dale,  in  the  county  of  Chester,  claim- 
ed also  to  be  the  owner  of  certain  lands,  parcel  of  such 
estate,  which  the  defendants  took  from  him  under  the  pro- 
visions of  certain  Acts  of  Parliament  after  mentioned,  and 
also  of  a  small  and  narrow  strip  of  land  which  the  plain- 
tiff alleged  that  the  defendants  had  taken  under  the  pro- 
visions of  these  Acts,  or  had  otherwise  acquired  from  him, 
but  of  which  the  defendants  had  taken  and  retained  pos- 
session against  his  consent  The  defendants  were  the  oavh- 
ers  of  the  Manchester  Water-works  under  Acts  of  Parlia- 
ment, by  authority  of  which  they  had  taken  certain  lands, 
including  the  above-mentioned  lands  of  the  plaintiff,  for 
the  purposes  of  their  works. 

By  a  private  Act  of  Parliament,  passed  in  the  10th  & 
11th  Vict,  shortly  intitled  "The  Manchester  Corporation 
Water-works  Act,  1847,"  it  was  enacted,  that  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Water-works 
Clauses  Act,  1847,  should  be  incorporated  with  that  Act, 
except  so  far  as  the  same  wei-e  incon:>istcut  therewith ;  and 
the  defendants,  the  cori>oration,  were  empowered  by  the 
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council  of  the  borough  to  carry  the  Act  into  execution ;  and 
they  were  empowered  to  purchase  the  Manchester  and  Sal- 
ford  Water-works,  with  their  lands,  reservoirs,  buildings, 
works,  and  property.  Section  32,  afler  reciting  that  plans 
and  sections  of  the  reservoirs  and  works  proposed  to  be 
made,  and  a  book  of  reference  containing  the  names  of  the 
owners  or  reputed  owners,  lessees,  and  occupiers  of  the  land 
in  question,  in  or  upon  which  the  same  were  intended  to  be 
made,  had  been  deposited  with  the  several  clerks  of  the 
peace  for  the  counties  of  Lancaster,  Chester,  and  Derby  re- 
spectively, enacted  that  they  should  retain  the  said  plans, 
sections,  and  books  of  reference,  and  permit  all  persons  in- 
terested to  inspect  the  same.  By  sect.  34,  the  defendants, 
the  corporation,  were  authorised  to  purchase,  take,  and  use 
such  of  the  lands  delineated  in  the  plans,  and  described 
in  the  book  of  reference,  as  should  be  necessary  for  the 
purposes  of  that  Act  By  section  63,  the  defendants,  the 
corporation,  were  authorised  to  apply  in  the  then  next 
session  of  Parliament  for  an  Act  to  enable  them  to  con- 
struct certain  ancillary  reservoirs.  Section  60  provided 
that  the  powers  of  the  corporation  for  the  compulsory 
purchase  of  lands  for  the  purposes  of  that  Act  should  not 
be  exercised  after  five  years  from  the  passing  thereof;  and 
section  61  authorised  the  corporation  to  enter  into  agree- 
ments for  the  purchase  of  streams  of  water  and  land. 

The  corporation  having  proposed  to  make  a  gauge  basin 
and  reservoir  on  certain  lands,  including  lands  of  the 
plaintiff's,  applied  to  Parliament  for  a  special  Act  to  em- 
power them  so  to  do.  The  plaintiff  presented  a  petition 
against  the  bill;  but  the  petition  was  withdrawn,  and  the 
following  agreement  was  come  to,  which  was  reduced  to 
writing,  and  signed  by  the  agents  of  the  plaintiff  and  of 
the  defendants. 

"  Manchester  Corporation  Waterworks,  No.  2. 
"  Mr.  Hyde  to  withdraw  his  opposition  on  the  following 
terms: — *That  the  question  of  the  value  of  the  lands  re- 


1852. 


Hydb 

V. 

Mayor  &c.  of 
Manchkhtbr. 
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ia52.        quired  by  the  promoters,  and  of  the  amount  of  compensa- 

Htdb       ^^^^  ^  ^  P^^  ^  K^-  Hyde  for  injury  or  damage  for 

^     ^'  severance  of  lands,  diversion  or  use  of  water,  or  otherwise 

Mator  fte.  op  '  ' 

Mancbsbtbi.  occasioned  by  the  proposed  works  of  the  Company,  to  the 
remainder  of  his  estate,  to  be  settled  by  arbitrators,  to  be 
appointed  in  the  manner  prescribed  by  the  Lands  Clauses 
Consolidation  Act  That  the  promoters  shall,  in  carrying 
out  the  proposed  works,  so  far  as  may  be  compatible  with 
the  efficient  carrying  out  of  this  scheme,  consult  the  views 
of  Mr.  Hyde  to  the  fullest  extent,  and  shall  fix  the  exact 
quantity  of  land  required,  and  the  site  of  the  proposed 
works,  if  required  by  Mr.  Hyde,  within  six  months  after 
the  passing  of  the  bill.  The  promoters  to  pay  452.  towards 
the  charges  and  expenses  which  Mr.  Hyde  has  been  or 
may  be  put  to  in  opposition  to  the  said  bill.' 

''  Joseph  Hbrok. 
"R.  H.  Wtatt/' 

The  plaintiff  thereupon  withdrew  his  opposition;  and 
the  bill  passed  into  and  became,  on  the  22nd  of  July,  1848, 
an  Act  of  the  11  &  12  Vict.,  intituled,  "The  Manchester 
Corporation  ^Water-works  Amendment  Act,  1848.''  It  re- 
enacted  the  provisions  of  the  Act  of  1847;  and  enacted 
that  the  two  Acts  should  be  read  as  one  Act;  and  that  the 
defendants,  the  corporation,  should  be  authorised  to  make 
the  gauge  basin  on  or  near  the  lands  of  the  plaintiff;  and, 
by  sect  10,  that  the  power  of  the  defendants,  the  corpora- 
tion, for  the  compulsory  purchase  of  lands  for  the  purposes 
of  that  Act  should  not  be  exercised  after  the  expiration  of 
three  years  from  the  passing  of  that  Act 

The  plaintiff  having  required  the  defendants,  the  cor- 
poration, to  specify  to  him  the  exact  quantity  of  land  re- 
quired by  them,  they  did,  in  compliance  with  their  agree- 
ment, on  the  1 7th  of  January,  1849,  give  to  the  plaintiff  a 
notice  to  treat  of  that  date,  under  their  special  Acts  of  1847 
and  1848,  and  the  Lands  Clauses  Consolidation  Act,  1845, 
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and  the  Water-works  Clauses  Act,  1847,  thereby  requiring  1852. 
to  purchase  and  take  a  piece  of  land  containing  7a.  2b.  13p.  ^^j,. 
or  thereabouts,  were  the  same  more  or  less,  described  and  ,,     ^' 

'  ^         Mayor  &c.  OP 

coloured  pink  in  the  plan  annexed  to  the  notice,  being  Manchutsr. 

part  of  the  lands  comprised  in  the  plan  deposited  with  the 

Clerk  of  the  Peace  for  the  county,  and  therein  and  in  the 

1x>ok  of  reference  distinguished  by  the  numbers  141  and 

147,  and  requiring  the  plaintiff  to  give  to  the  defendants, 

the  corporation,  the  particulars  of  his  claim. 

On  the  14th  of  June,  1849,  the  plaintiff  made  a  claim 
for  compensation  in  respect  of  his  land  mentioned  in  the 
notice,  and  required  that  the  compensation,  if  disputed, 
should  be  settled  by  arbitration,  in  the  manner  prescribed 
by  the  Lands  Clauses  Consolidation  Act,  1845. 

The  claim  was  referred  to  arbitrators  appointed  under 
the  Lands  Clauses  Consolidation  Act,  1845,  and  ultimately 
to  an  umpire.  Upon  these  proceedings,  the  plaintiff  point- 
ed out  that  the  notice  to  treat  and  the  accompanying  plan 
did  not  correctly  describe  the  south  boundary  of  the  plain- 
tiff's land;  and  after  evidence  was  given  on  behalf  of  the 
plaintiff,  the  town  clerk,  acting  for  the  defendants,  ad- 
mitted that  the  boundary  as  stated  by  the  plaintiff  was 
the  correct  boundary. 

The  umpire,  on  the  2nd  of  November,  1849,  awarded  the 
sum  of  16202.  as  the  value  and  amount  of  compensation 
which  should  be  paid  to  the  plaintiff  by  the  defendants 
for  the  purchase  by  them  from  him  of  the  lands,  streams, 
and  hereditaments,  mentioned  and  described  in  their  no- 
tice to  treat  and  the  plan  thereto  annexed,  and  for  and  in 
respect  of  all  injury  and  damage  which  the  said  adjoining 
hereditaments  and  premises  of  the  plaintiff  might  sustain 
by  the  construction  and  maintenance  of  the  works  of  the 
said  corporation. 

The  plaintiff,  being  dissatisfied  with  the  award,  attempt- 
ed to  have  it  set  aside;  and  he  did  not  comply  with  a  notice 
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1852.        served  upon  him  by  the  defendants,  the  corporation,  dated 
"*    *     ''      the  5th  of  April,  1850,  by  which  he  was  required  to  make 
«.  out  his  title  to  the  fee-simple  of  a  piece  of  land  mentioned 

Manchbstkk.  i^  the  award.  The  corporation,  on  the  7th  of  May,  1850, 
paid  the  amount  of  the  compensation  money  awarded,  16202., 
into  the  Court  of  Chancery;  and  on  the  27th  of  May,  1850, 
they,  by  deed  poll  of  that  date,  conveyed  to  themselves  in 
fee  the  lands  and  hereditaments  mentioned  in  the  notice  of 
the  17th  of  January,  1849.  On  the  same  day  they  gave 
the  plaintiff  notice  thereof,  and  of  their  intention  forth- 
with to  take  possession  of  the  lands. 

The  defendants  took  possession  of  the  lands  on  the  29th 
of  May,  1850;  and,  at  the  same  time,  without  the  plaintiff's 
consent,  they  took  possession  of  the  narrow  piece  of  land 
to  the  south  of  the  lands ;  as  to  which  the  plaintiff  alleged 
that  it  was  not  included,  but  the  defendants  alleged  that 
it  was  included  in  the  hereditaments  comprised  in  the  no- 
tices and  the  award. 

The  plaintiff  commenced  an  action  in  ejectment  against 
the  defendants  in  May,  1851;  and  at  the  Summer  Assizes 
for  Chester,  in  1851,  a  verdict  was  given  for  the  plaintiff 
in  the  action.  In  Michaelmas  Term,  1851,  the  defendants 
moved  the  Court  of  Common  Pleas  for  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had ;  but  that  application 
was  refused,  and  thereupon  judgment  in  the  action  was 
entered  up  for  the  plaintiff. 

The  defendants,  the  corporation,  in  the  belief  that  they 
had  failed  or  omitted  to  take  this  strip  of  land  through  mis- 
take or  inadvertence,  and  that  the  case  was  within  the  124th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  pro- 
ceededunder  that  section  for  the  purpose  of  obtaining  a  legal 
title  thereto;  and  on  the  6th  of  December,  1851,  they  served 
on  the  plaintiff  a  notice,  in  which,  after  reciting  that  they 
had  agreed  for  the  purchase  of  the  strip  of  land  in  dispute 
from  the  Duke  of  Norfolk  as  the  owner  thereof,  and  had  paid 
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him  a  sum  of  money  as  compensation  for  the  same ;  and        1852. 
that,  with  his  consent,  they  had  on  the  29th  May,  1849,      ""h^^ 
^tered  upon  these  lands  and  other  lands  of  the  Duke,  and  ,,      ^' 

"^  ^  Mayor  &€.  OP 

that  they  had  made  various  works  thereon;  and  then  re-  Manchkstbr. 

citing  the  proceedings  at  law  under  which  the  plaintiff's 

title  to  the  said  strip  of  land  had  been  established ;  and  that, 

through  mistake  or  inadvertence,  they,  the  corporation, 

had  failed  duly  to  purchase  and  pay  compensation  for  the 

said  strip  of  land ;  and  that  they  permanently  required  the 

same  for  the  purposes  of  their  Water-works  Amendment 

Acty  1848,  and  desired  to  purchase  and  pay  compensation 

for  the  same,  and  for  the  mesne  profits  and  interest,  under 

the  provisions  of  the  Lands  Clauses  Consolidation  Act, 

1845.     The  defendants  gave  notice,  that  they  required  the 

lands  in  question,  and  called  upon  the  plaintiff  to  deliver 

the  particulars  of  his  estate  and  interest  in  them,  and  of 

his  claims  in  respect  thereof;  and  they  offered  to  treat  with 

him  in  respect  of  these  rights. 

The  plaintiff  served  upon  the  defendants,  the  corpora- 
tion, a  protest,  dated  the  19th  of  December,  1851,  on  the 
ground  that  the  time  for  them  to  take  land  under  their 
agreement  with  him  had  expired ;  and  he  refused  to  sell 
the  land  to  them. 

On  the  30th  of  December,  1851,  the  corporation  served 
the  plaintiff  with  a  notice  reciting  the  previous  notice  of 
the  6th  of  the  same  month,  and  that  twenty-one  days  had 
elapsed  since  the  service  of  that  notice ;  and  that  the  plain- 
tiff had  failed  to  state  the  particulars  of  his  estate  and  claim, 
as  thereby  required ;  and  expressing  their  intention  to  sum- 
mon a  jury,  after  ten  days  from  the  service  of  that  notice 
under  the  said  Acts,  to  assess  the  compensation  money  for 
the  mesne  profits  of  the  said  strip  of  land;  and  they  offered 
to  give  75L  as  compensation  for  the  land,  and  a  further  sum, 
calculated  at  the  rate  of  3d  a  day,  for  the  mesne  profits 
thereof  during  the  time  of  possession  having  been  taken. 
The  bill  was  then  filed  by  the  plaintiff,  Mr.  Hyde,  against 

VOL.  V.  s  D.  0.  s. 
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wl:«rt!i»"r  ♦:  •:  l-rri'-i  aii-.'W,  1  f-r 

th*'  i»ar':ij«'--  "1  i'lii-.L-  -^hall  liavi- 

I'Xffir'r  1  -.'I  :.'  V.  t..-.-  }  r-'iii  i. rs  i-: 

t;..-    .;.  :-r-    ..  .-   -'    ■■■  r-  "  -  -■    ir 

t'..    .■   "  ;•    ■  ■     ' :     -'--';■     :  -"■■I. 

|-.r.  ;-.'  r  "•    ■  ■  .^^      ■  -•  "--^  ■-  i'*:'- 


al'ier  notioo  of  sueh  estate,  ri^ht, 
interest,  or  ehari^'e,  in  ease  the 
.sinie  sliall  not  ho  ili>i»uted  by  the 
promoters  I  if  the  undertaking,  or, 
in  eas,'  the  ^ame  ^hall  K»  dis- 
puted, then,  within  six  months 
afirr  ihrriu'hl  theretoshall  have 
U-en  fuiallv  oiaMished  l»v  law  in 
tav..ur  .'f  the  party  olainiinvr  the 
i^anie,  tht'  pr.auoters  of  the  lunler- 
takinv:  sliall  pureiia<e  or  jkiv  ev»iu- 
peii>aiii»n  t".ir  the  >anie,  and  shall 
al>.»  I  ay  i  .  >i:.-li  p.irty.  i-r  t<»  anv 
otlu-r  I'anv  ^^ll.•  ni;iv  e^t-iMish  a 
riirht  thento,  full  eMmpi-n^ation 
tV-r  the  UK'sne  pri-tit^  L»r  interest 
whirh  would  havr  :nvr.it*.it..'  i>uoh 
pvr:!--  r- -:'iOtiv:\y  'n  r«.>peot 
t!:-r--f  durln::  i!>t-  interval  l>e- 
tNv.'va  ilu-  r:;try  vf  li.f  j-r.-uiuters 
<.'!  t;io  ;r.;.i'.  r...  X  :!.:,•  ::..r.in.  and 
i'.^  :'r  :■  :  •';,■  ]--:::■:.:  --f  ^u -h 
i  ■:!'■/:..>.-:.    '  :'.     :-  ■  :    '    :\^:,x:.>]\ 
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been  purchased ;  and  secondly,  because,  if  it  did  apply  in         1862. 
ordinary  cases,  the  plaintiff's  rights  are  taken  out  of  the 
operation  of  the  Lands  Clauses  Consolidation  Act,  as  to  all    .,        . 

^  ^  ^  ^  ...       Mayor  «c.  OP 

lands  of  his  of  which  no  notice  to  purchase  was  given  within  Manchmtbr. 
six  months  after  the  special  Act  of  1848  was  passed.  And 
as  it  is  not  pretended  that  any  notice  was  given,  covering 
this  particular  strip  of  land,  within  the  six  months  speci- 
fied in  the  agreement  between  the  plaintiff  and  the  defend- 
ants, the  operation  of  the  agreement  was  to  take  this  strip 
out  of  the  special  Act,  and  therefore  of  the  J^ands  Clauses 
Consolidation  Act,  But  even  if  this  piece  of  land  is  not 
taken  by  the  agreement  out  of  the  operation  of  the  special 
Act,  that  Act  limited  the  right  of  the  defendants  to  take 
any  lands  to  three  years,  and  this  limitation  in  the  special 
Act  is  inconsistent  with  the  right  to  obtain  land  compul- 
sorily  under  the  1 24th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845. — ^They  cited  Edwards  v.  The  Orand 
Junction  Railway  Company  (a). 


The  Vice- Chancellor,  in  the  course  of  the  argument,  re- 
ferred to  the  125th  section  (6)  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  said  that,  in  that  Act,  not  only 
lands,  but  also  estates  and  interests  in  lands,  were  men- 
tioned; and  he  said,  it  appeared  to  him  that  the  words 
here  used  explained  the  words  used  in  the  preceding  sec- 


takiiig,  80  far  as  such  mesne  pro- 
fits or  interest  may  be  recover- 
able in  law  or  equity  ;  and  such 
purchase-money  or  compensation 
shall  be  agreed  on  or  awarded 
and  paid  in  like  manner  as,  ac- 
cording to  the  provisions  of  this 
Act,  the  same  respectively  would 
have  been  agreed  on  or  awarded 
and  paid  in  case  the  promoters 
of  the  undertaking  had  purchased 
such  estate,  right,  interest,  or 
charge,  before  their  entering  upon 


such  land,  or  as  near  thereto  as 
circumstances  will  admit." 

(a)  1  My.  &  C.  650. 

(b)  By  this  section  it  is  enact- 
ed :  "  In  estimating  the  com- 
pensation to  be  given  for  any 
such  lasl^mentioned  lands,  or  any 
estate  or  interest  in  the  same,  or 
for  any  mesne  profits  thereof  the 
jury,  or  arbitrators,  or  justices, 
as  the  case  may  be,  shall  assess 
the  same  according  to  what  thev 
shall  find  to  have  been  the  value 

s2 
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1S52.        tion.     [At  the  end  of  the  argument  for  the  plaintiff,  his 

Hyujj         Honour  intimated  his  opinion,  that  the  124th  section  of  the 

_.      *•  Lands  Clauses  Consolidation  Act  was  embodied  in  the 

Mayor  &c.  op 

Manchestbb.  special  Act  of  1848.] 

Mr.  Bacon  and  Mr.  Little  confined  their  argument  to 
shewing  that  the  circumstances  clearly  amounted  to  mis- 
take or  inadvertence,  or  both,  and  that  they  brought  the 
case  within  the  influence  of  the  124th  section  of  the  Lands 
Clauses  Consolidation  Act;  and  that  the  defendants  were 
proceeding  properly  in  availing  themselves  of  its  provi- 
sions. 

Mr.  Russell  in  reply. 

The  Vice-Ch ANCELLOB : — 

I  do  not  think  that  the  plaintiff  is  entitled  to  the  in- 
junction he  asks. 

The  circumstances  of  the  case  are  these:  the  defend- 
ants, the  corporation  of  Manchester,  had  occasion  to  go  to 
Parliament  for  the  purpose  of  constructing  the  Water- 
works which  are  mentioned  in  the  pleadings ;  and  for  that 
purpose  they  had  occasion  to  take  lands,  part  belonging 
to  the  plaintiff  and  part  to  the  Duke  of  Norfolk.  The 
state  of  these  lands  was  this:  there  was  no  boundary  fence 
between  them,  the  boundary  was  undefined,  and  there  was 
some  uncertainty  about  the  precise  boundary  between  the 
two  parcels  of  land  The  Company  proceeded  to  deposit 
their  plans  in  Parliament;  and  to  enable  them  to  do  that, 
they  adopted  the  plans  they  had  obtained  from  the  Duke 
of  Norfolk,  shewing  the  boundary  of  his  lands,  which,  of 

of  8ucb  lands,  estate,  or  interest,  ments  or  works  made  in  the  said 

and  profits,  at  the  time  such  lands  lands  by  the  promoters  of  the 

were  entered  upon  by  the  pro-  undertaking,  and  as  though  the 

motors  of  the  undertaking,  and  works  had  not  been  constructed/* 
without  regard  to  any  improve- 
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course,  also  shewed  the  boundary  of  the  plaintiff's  pro- 
perty; and  they  defined  on  the  plan  which  they  deposited 
the  boundary  of  the  lands  between  the  plaintiff  and  the 
Duke  of  Norfolk  by  the  information  they  got  from  these 
plans,  and  also  from  the  tenants  of  the  Duke  of  Norfolk. 
There  can  be  no  doubt  that  the  boundary  was  thus  laid 
down  by  the  corporation  bona  fide;  for  it  appears,  that, 
some  time  afterwards, — it  is  not  very  material  when, — 
they  bought  from  the  Duke  of  Norfolk  his  lands  according 
to  the  boundary  that  the  deposited  plans  had  ascribed 
to  him,  and  paid  him  for  those  lands.  The  plaintifi*  pe- 
titioned Parliament  against  the  bill  promoted  by  the  cor- 
poration of  Manchester,  and  one  of  the  grounds  on  which 
he  complained  of  it  was,  that  the  boundary  was  laid  down 
incorrectly  as  between  the  plaintiff  and  the  Duke  of  Nor- 
folk ;  and  he  complained  that  that  boundary  gave  the  plain- 
tiff 786  square  yards  too  little.  The  plaintiff  opposed  the 
bill  in  Parliament,  and  an  agreement  was  entered  into  be- 
tween him  and  the  corporation,  that  the  corporation  should, 
in  carrying  out  their  works,  consult  the  views  of  the  plain- 
tiff, and  should  fix  the  exact  quantity  of  land  required  for 
the  site  of  the  proposed  works,  if  required  by  Mr.  Hyde, 
within  six  months  after  the  passing  of  the  bill.  Upon 
that  agreement  Mr.  Hyde  withdrew  his  opposition;  and 
the  bill  passed  into  an  Act  on  the  22nd  of  July,  1848. 

In  the  month  of  January,  1 849,  the  six  months  were 
about  expiring  in  which  the  corporation  were  to  fix,  by 
the  terms  of  the  agreement,  the  precise  quantity  of  Mr. 
Hyde's  land  that  they  wanted.  On  the  1 6th  of  January 
they  gave  him  the  common  notice  to  treat,  fixing  and  de- 
fining the  lands  that  they  wanted  by  a  plan  which  they 
annexed  to  the  notice  to  treat  This  plan  they  had  made 
out  after  communication  with  Mr.  Stirke  upon  the  lands, 
Mr.  Stirke  being  the  agent  of  the  plaintiff.  There  is 
nothing  to  shew  that  they  did  not  act  with  perfect  bona 
fides  in  fixing  the  limits.     It  appears  that  Mr.  Stirke  him- 


1852. 

HVDB 
V, 

Mayor  &c  op 
manchb6tkr. 
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1852.        self  did  not  at  that  time  accurately  know  the  limits;  he 

^^,j^g        did  not  accurately  ascertain  them  until  some  time  after- 

^'  ^        wards.    However,  what  the  corporation  did  was,  after  com- 

Mayor  &c.  of  ...  . 

Manchbstxr.  munication  with  Mr.  Stirke,  to  alter  the  boundary,  giving 
the  plaintiff  not  only  the  786  yards  which  he  claimed,  but 
somewhat  more,  thus  giving  him  some  of  that  land  which 
they  either  had  bought  and  paid  for,  or  were  about  to  buy 
and  pay  for,  from  the  Duke  of  Norfolk.  That  was  on  the 
16th  of  January;  and  on  the  21st  of  the  same  month  the 
agent  of  the  plaintiff  acknowledged  having  received  that 
plan.  He  said  he  thought  that  it  was  not  quite  correct, 
but  he  promised  to  see  Mr.  Bateman,  the  defendants'  en- 
gineer, upon  it.  That  was  on  the  21st,  and  on  the  22nd 
of  January  the  six  months  were  to  expire.  It  does  not 
appear  that  any  communication  took  place  between  the 
plaintiff  and  Mr.  Bateman  at  that  time. 

The  parties  had  then  to  proceed  to  ascertain  the  value 
of  the  lands  defined  on  the  plans  which  had  been  given 
over  by  the  corporation  in  the  way  I  have  stated;  and 
that  was  to  be  done  by  arbitration.  The  plaintiff  then 
proceeded  to  ascertain  more  accurately  than  he  had  pre- 
viously done  the  precise  boundary  of  his  land,  and  he 
appears  to  have  employed  a  person  of  the  name  of  Barnes 
for  the  purpose ;  and  Mr.  Barnes  made  a  survey  in  July, 
1849,  by  which  it  appeared  that  the  plan  given  to  the 
plaintiff  in  January  still  gave  him  too  little,  and  that  he 
was  really  entitled  to  one  rood  and  five  perches  beyond 
what  the  plan  shewed.  They  were  then  before  the  arbi- 
trators for  the  purpose  of  ascertaining  how  much  was  to 
be  paid;  and  the  corporation,  in  order  to  avoid  all  dispute, 
on  the  27th  of  August,  1849,  admitted  that  the  plaintiff's 
boundary  laid  down  by  Mr.  Barnes  was  correct,  and  agreed 
that  that  should  be  considered  the  boundary  for  the  pur- 
pose of  arbitration.  Then  it  is  asserted  on  the  one  side, 
and  denied  on  the  other,  that  the  arbitrators,  in  assessing 
the  value,  gave  the  plaintiff  compensation  for  that  one 
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rood  fiye  perchea    I  do  not  think  it  necessary  to  decide,  for        1852. 
the  i^esent  purpose,  which  of  the  two  parties  is  right  as  to         hyds 
this.     I  confess  that  the  weight  of  the  evidence  appears  to  ^j^^^^'^^  <,, 
me  in  favour  of  the  Company,  and  that  they  actually  paid   Mancheotbr. 
the  plaintiff  for  that  one  rood  five  perches;  but  I  do  not 
think  it  is  material,  for  this  reason :  if  they  did  pay  for  it, 
they  have  got  an  equitable  title  which  they  could  enforce  ad- 
versely against  the  plaintiff  in  this  Court;  if  they  did  not 
pay  for  it,  it  is  sufficient  for  the  purpose  of  this  motion 
that  they  supposed  they  had  paid  for  it.     It  is  quite  clear, 
upon  the  statement  of  the  umpire  and  upon  the  evidence 
given  before  him,  that  that  was  claimed  for  by  the  plain- 
tiff.    The  umpire  also  says,  that  he  actually  did  give  the 
plaintiff  value  for  it     That  is  quite  sufficient  to  make  out 
the  bona  fides  of  the  statement  on  the  part  of  the  cor- 
poration, when  they  say  that  they  believe  they  paid  for  it, 
and  that,  by  having  paid  for  it,  they  acquired  an  equitable 
title  to  the  land. 

In  May,  1 850,  they  took  possession,  and  thereupon  the 
plaintiff  brought  ejectment  for  the  land  which  is  in  ques- 
tion. The  only  title  which  the  corporation  had  to  that 
land  was  by  a  statutory  deed  poll  conveying  it  to  them- 
selves, which  of  course  was  necessarily  limited  to  the  land 
described  in  the  plan  which  they  had  given  in  January, 
1849,  and  therefore  they  could  not,  by  the  statutory  pro- 
visions, give  themselves  a  legal  title  to  the  one  rood  five 
perches.  It  is  clear,  therefore,  that  the  plaintiff  in  eject- 
ment had  the  legal  title.  Whether  the  equitable  title  was 
or  was  not  in  him,  or  whether  he  was  prosecuting  that  ac- 
tion against  the  equitable  rights  of  the  corporation  or  not, 
he  got  judgment  in  that  action ;  and  a  rule  for  a  new  trial 
was  moved  for,  and  the  corporation  failed  in  disturbing 
the  verdict. 

Then  the  corporation  proceed,  under  the  J  24th  section 
of  the  Lands  Clauses  Consolidation  Act,  to  acquire  pos- 
session of  the  land  by  paying  Mr.  Hyde  whatever  may  be 


262  CASES   IK   CHANCEBY. 

1852.         the  value  of  it,  and  whatever  may  be  the  mesne  profits 

Hydb        made  bj  them  by  the  enjoyment  of  it,  upon  the  ground 

liAyJ  kt       *^^*  '^  ^^  through  mistake  or  inadvertence  that  the  cor- 

MiiNcuBtm.  poration  had  failed  or  omitted  duly  to  purchase  or  pay 

compensation  for  it. 

Several  questions  have  been  raised  upon  that  point  It 
was  first  said,  that  this  clause  of  the  Lands  Clauses  Consoli- 
dation Act  is  not  incorporated  ivith  the  special  Act  re- 
lating to  the  undertaking,  and  clauses  were  referred  to, 
shewing  that  the  time  for  exercising  the  compulsory  powers 
were  limited,  and  that  the  Lands  Clauses  Consolidation 
Act  was  only  incorporated  so  far  as  not  repugnant  to  this. 
But  then  I  find  this  section  provides  for  enabling  the  par- 
ties to  purchase,  whether  the  period  allowed  by  the  special 
Act  for  the  purchase  of  land  shall  have  expired  or  not ; 
80  that  there  is  nothing  repugnant  to  the  provisions  of 
the  special  Act,  in  incorporating  that  clause  in  it.  And 
I  think,  as  I  said  during  the  argument,  we  must  read  the 
special  Act  of  Parliament  as  if  that  clause  were  expressly 
incorporated  in  it. 

Then  the  next  thing  is,  that  the  corporation  must  shew, 
in  order  to  bring  themselves  within  the  124th  section,  that 
it  was  through  mistake  or  inadvertence  that  they  had  failed 
or  omitted  duly  to  purchase  or  pay  compensation  for  that 
land.  From  the  statement  I  have  made,  it  appears  to  me 
perfectly  clear,  not  only  that  it  was  through  mistake  or  inad- 
vertence, but  that  it  was  through  mistake  or  inadvertence 
into  which  they  had  been  led  by  the  imperfect  information  of 
Mr.  Hyde  himself,  and  the  way  in  which  he  communicated 
it  to  them.  It  appears  to  me,  therefore,  that  they  are 
clearly  within  the  position  of  being  parties  who  have  failed 
to  purchase  the  land  within  proper  time  through  mistake 
or  inadvertence.  Then  Mr.  Russell  said,  that  might  well 
be  so,  if  they  were  not  bound  by  the  special  agreement; 
but  that,  by  the  agreement  which  they  had  entered  into  with 
Mr.  Hyde  to  withdraw  his  opposition  to  the  Act,  they  were 
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bound  within  a  certain  time  to  state  what  precise  lands  1852. 
they  wanted ;  that  they  were  therefore  not  acting  under  h^^, 
the  provisions  of  the  said  Lands  Clauses  Consolidation  Act,  *•     ^^ 

but  were  actually  dealing  with  him  on  the  footing  of  this  Manchester. 
agreement,  and  are  now  trying  to  set  up  something  against 
the  agreement     But  I  do  not  think  that  is  the  true  con- 
struction of  the  J  24th  clause ;  because  the  1 24th  clause 
provides  for  all  cases  in  which  the  promoters  of  the  under- 
taking shall  have  entered  upon  any  land  which  they  were 
authorised  to  purchase,  if  it  appears  that  through  mistake 
or  inadvertence  they  failed  or  omitted  duly  to  pay  for  it 
It  seems  to  me,  I  have  nothing  to  do  with  the  mode  in 
which  they  entered,  or  the  contract  under  which  they  en- 
tered into  possession  of  these  lands ;  it  is  quite  enough,  that 
the  lands  which  they  are  in  possession  of  are  lands  which 
they  were  authorised  to  purchase;  and  that  they  have  not 
acquired  a  complete  title  to  them,  not  from  any  fault  of 
their  own,  but  solely  on  account  of  mistake  or  inadvertence. 
It  appears  to  me  quite  immaterial  how,  whether  by  the 
agreement  or  by  the  compulsory  powers,  or  in  what  other 
way,  they  had  got  into  possession  of  the  land,  if  the  circum- 
stances are,  that  they  are  in  that  position,  and  that  through 
mistake  or  inadvertence  they  failed  to  get  a  complete  title. 
I  therefore  think  they  are  within  the  124th  clause;  and  it 
seems  to  me  they  are  within  the  time  provided  by  the 
clause,  because  the  clause  gives  them  six  months  after  the 
right  shall  have  been  finally  established  at  law.    They  are 
within  six  months  from  the  time  when  the  motion  for  a 
new  trial  was  refused ;  and  up  to  that  time  I  think  they 
were  justified  in  saying,  that,  if  they  had  not  got  a  legal 
title,  they  had  got  at  all  events  an  equitable  title.     I  am 
not  satisfied  that  at  this  moment  they  have  not  got  an 
equitable  title  which  they  might  have  enforced  as  plaintiffs 
against  Mr.  Hyde,  and  have  compelled  him  to  withdraw 
these  proceedings,  or  to  stay  his  proceedings  in  the  action 
of  ejectment. 

Therefore  it  appears  to  mc,  as  far  as  can  be  determined 
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1852.  upon  an  interlocutory  motion,  that  the  defendants  are  pro- 

Hydb  ceeding  r^ularly  and  properly  under  the  124th  section ; 

^'  and  that  the  plaintiff  has  no  right  to  come  here  and  in- 

Mayor  &c  of  ^        ^  ° 

MANCHssTn.  terfere  with  them;  and  I  must  refuse  the  motion  with 
costs. 


The  plaintiff  appealed  from  this  decision. 

The  appeal  came  on  before  the  Lords  Justices  on  the 
25th  of  June,  1852;  and  by  arrangement  the  case  was 
treated  as  though  it  were  before  that  Court  upon  the 
hearing. 

The  Lords  Justices  considered  that  the  bill  had  been 
unnecessarily  filed ;  and,  treating  the  case  as  though  it  were 
before  them  on  the  hearing,  their  Lordships  dismissed  the 
bill  with  costa 


1 
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In  the  Matter  of  The  Acjt  of  Parliament,  4  &  5  Vior.  c.  35.  p^^  awA. 
Ex  parte  The  Bishop  of  Hereford. 
£x  parte  Lord  Sate  and  Sele.. 

X  HE  questions  in  these  cases  arose  upon  petitions  pre-  Upon  an  appli- 

sented  under  the  Act  of  the  4  &  5  Vict,  c  35,  for  the  Com-  investment  oi 

mutation  of  Manorial  Rights  in  respect  of  Lands  of  Copy-  "^^^^J*^^ 

hold  and  Customary  Tenure,  and  for  facilitating  the  En-  in  the  name  of 

franchisement  of  such  Lands,  asking  for  the  investment  of  General,  to  the 

money  paid  into  Court  to  the  credit  of  the  Copyhold  Commis-  copyhoidCom- 

sioners  under  the  provisions  of  the  Act.     The  money  now  ?^^*?°T3l^?" 

sought  to  be  invested  was  the  money  received  for  the  en-  Vict  c.  35, 8.73, 

franchisement  of  copyhold  hereditaments  held  of  manors  the  p^tiSaher^ 

belonging  to  the  see  of  Hereford  and  the  prebend  of  Eigne  ^^miMi^neps 

in  that  cathedral  ''^ith  notice  of 

,  .  the  application; 

The  Act  4  &  5  Vict.  c.  35,  s.  73,  provides  for  the  payment  and,  notwith- 

of  monies  belonging  to  persons  under  disabilities,  if  amount-  ^  fo"^the^ 

ing  to  200Z.  and  upwards,  into  the  Bank  of  England  in  the  ^^^If^^T 

name  of  the  Accountant  General  of  the  Court,  to  be  placed  Rights  in  re- 

to  his  account  there.  Ex  parte  The  Copyhold  Commission-  holds  makes 

ers,  in  the  mode  prescribed  by  the  1  Geo.  4,  c.  35,  and  for  S,7p™^em  o^^^ 

the  investment  of  such  money  in  the  funds  or  in  land  on  ^ny  costs— the 

1..1  ..  iii/*/*i  ••  1  Court  ordered 

application  by  petition  on  behalf  of  the  parties  interested ;  the  petitioner 

but  the  Act  is  wholly  silent  respecting  the  costs  of  such  of theCopyhoid 

applications.  CommiMioncrs, 

*■''  ^     ^  cind  to  add 

In  these  cases  the  Copyhold  Commissioners,  to  whose  them  to  his 

credit  the  money  was  standing  as  parts  of  a  much  larger  all  snch  costs 

fund,  had  been  served  with  a  copy  of  each  petition,  and  ^^ihe  p^eU?fJn- 

claimed  in  the  usual  way  their  costs  of  appearance  upon  cr  out  of  the 

.   .  .  ,  .  ™"d ;  and  said, 

each  motion.     On  the  petitions  coming  on  some  time  since,  that  this  would 

the  order  for  investment  was  made,  and  the  costs  of  the  the  future.^  ^^ 
Copyhold  Commissioners  were  allowed  without  observation. 
But  the  orders  were  stopped  in  the  Registrar's  Office,  on 
the  ground  that  the  Copyhold  Commissioners  ought  not  to 
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Ex  parte 

Bishop  op 

Hbrbpord. 

Ex  parte 
Lord  Sayb 

ilNDSxLX. 


have  been  served ;  and  that,  in  one  case,  the  Lord  Justice 
Knight  Bruce,  when  Vice-Chancellor,  had  so  held. 

Mr.  WiUcock  now  mentioned  the  petition  on  that  point 

Mr.  Prendergast  appeared  for  the  copyhold  petitionera 

The  Vice-Chancellor  said,  that  he  considered  that  ser- 
vice of  these  petitions  on  the  Copyhold  Commissioners 
was  necessary;  and  that  they  had  consequently  a  right  to 
appear  on  the  hearing.  He  thought  that  the  question  of 
costs  was  one  of  more  difficulty;  but,  as  the  Lord  Justice 
Knight  Bruce  when  Vice-Chancellor,  in  a  case  of  Ex  parte 
The  Archbishop  of  Canterbury  (a),  had  given  the  costs  of 
the  petition  out  of  the  fund,  he  would  follow  that  prece- 
dent; and  that,  as  the  Commissioners  had  a  right  to  ap- 
pear on  the  hearing  of  these  petitions,  the  proper  order 
would  be,  that  the  petitioners  should  pay  their  costs  and 
add  them  to  their  own,  and  take  such  costs  out  of  the  fund; 
and  that  this  would  be  the  rule  for  the  future. 


(a)  1  CoU.  154. 
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1852. 

BOGUE   V.   HOULSTON.  Feb.  I6th  d; 

JVl.  HERRMANN  PLONCQUET,  of  Stuttgard,  contri-  a  plaintiff  pub- 
buted  to  the  Great  Exhibition  in  Hyde  Park,  in  1851,  a  ^^J^^ing'^et- 
number  of  stuffed  animals,  in  single  figures  and  groups,  in  ter-press,  iiius- 

tr&tod  by  wood- 

imitation  of  the  actions  of  human  beings.     These  figures  engraTingg, 
having  excited  considerable  attention  and  interest,  Mr.  Sme  paper  at* 
David  Bogue,  bookseller  and  publisher,  of  Fleet-street,  em-  ^e^e,JJU^ 
ployed  artists  at  great  expense  to  make  drawings  from  these  publiahed  a  «- 

^  J  1  •  ^«  ^  milar book,  with 

ngures  and  groups,  and  arranged  a  work,  consistmg  of  different  letter- 
letter-press  and  wood-cuts,  representing  these  animals  and  ^^p*i,^ 
groups  of  animals.     This  publication  was  a  quarto  work,  «>pie«ofthe 

^        ^  *         ^  *  wood  engrav- 

got  up  at  great  expense  and  with  much  elegance,  and  was  iigs.  Theplwn- 
sold  at  the  price  of  3s.  6d.  per  copy  plain,  and  6s.  per  for'^injonc-^'^ 
copy  coloured.    The  title  of  the  work  was  "The  Comical  ^^K!^ 
Creatures  from  Wurtemberg,  including  the  story  of  Rey-  complied  with 

the  requisitions 

nard  the  Fox;  with  twenty  Hlustrations,  drawn  from  the  ofthe Copyright 
Stuffed  Animals  contributed  by  Herrmann  Ploncquet,  of  vict.  c.  45), 
Stuttgard,  to  the  Great  Exhibition."     The  work  was  pub-  i»"trhe  had  not 

o        '  r  compiled  with 

lished  in  the  autumn  of  1851,  and  soon  reached  a  third  tiieActforthe 

•  /•  i«  .  protection  of 

edition.     The  work  consisted  of  a  number  of  stories  and  engravings 
fables,  comprising  the  story  of  Reynard  the  Fox,  which  byp^tingthe 
was  an  old  tale,  as  to  which  no  copyright  existed.     The  il-  dateof  publica- 

\  r.^      o  ^  4,Qn  ^^j  ^jjg 

lustrations  to  this  story  were  taken  from  the  copies  made  name  of  the 

of  M.  Ploncquet's  stuffed  animals.     Other  stories  were  in-  each  copy:— 

troduced  into  the  publication,  to  illustrate  the  wood-cuts;  c<mT^tA^ 

amonffst  these  were  the  story  of  the  Weasels  of  Homewood,  (^  *  ^  Vict. 

/.ixi  1  IT  •  TT*^  ^^)'  c^rtend- 

and  the  story  of  the  Frog  who  would  a  wooing  go.    In  Jan-  ed  to  the  wood 
uary,  1852,  Messrs.  Houlston  &  Stoneman  commenced  the  ©quSy^th 
publication  of  a  serial  work,  intitled  "The  Story  Book  ^^^hfc?^ 
for  Young  People,"  by  Aunt  Mary;  and  they  issued  the  first  granted  an  in- 
number  of  that  work,  containing  "The  Comical  History      SenM4i^xh&i 

a  book  does 
not  necessarily 

include  eyery  print,  design,  or  engraving,  which  forms  part  of  the  book,  as  well  as  the  letter-press 

therein. 
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1852,  and  Tragical  End  of  Reynard  the  Pox,"  at  the  price  of  2d. 
Mr.  Bogue,  considering  thb  an  infringement  of  his  copy- 
right, filed  his  bill  against  the  defendants,  and  prayed  an 
injunction  against  the  defendants'  publication. 

This  was  a  motion  made  immediately  after  the  bill  had 
been  filed,  for  an  injunction  in  the  terms  of  the  prayer  of 
the  bill,  to  restrain  the  defendants,  their  agents  and  ser- 
vants, from  printing,  or  publishing  or  selling,  or  exposing 
for  sale  or  hire,  or  otherwise  disposing  of,  or  causing,  pro- 
curing, or  permitting  to  be  printed,  published,  sold,  ex- 
posed for  sale  or  hire,  or  otherwise  disposed  of,  any  further 
or  other  copies  or  copy  of  a  book  called  "The  Comical 
History  and  Tragical  End  of  Reynard  the  Fox,"  or  any 
other  book,  work,  publication,  or  thing  containing  any 
passage,  article,  print,  wood-cut,  engraving,  illustration, 
matter,  or  thing,  taken  or  copied  or  colourably  altered 
from  any  passage,  article,  print,  wood-cut,  engraving, 
matter,  or  thing  contained  in  the  book  of  the  plaintiff's, 
intitled  "The  Comical  Creatures  from  Wurtemberg,  in- 
cluding the  History  of  Reynard  the  Fox,  with  twenty  H- 
lustrations,  drawn  from  the  Stuffed  Animals  contributed 
by  Herrmann  Ploncquet,  of  Stuttgard,  to  the  Great  Ex- 
hibition," wherein  copyright  subsisted  and  belonged  to 
the  plaintiff. 

It  appeared  from  the  bill  and  the  affidavits,  that  the 
plaintiff's  publication  consisted  of  letter-press  and  wood- 
cuts, printed  on  the  same  large  sheets  of  paper,  and  that 
the  wood-cuts  appeared  as  separate  leaves  when  the  sheets 
were  folded  into  their  quarto  size.  It  also  appeared,  that 
the  plaintiff's  work  had  been  duly  entered  at  Station- 
ers' Hall,  and  that  all  the  provisions  of  the  Copyright 
Act,  5  &  6  Vict.  c.  45,  had  been  complied  with,  so  as 
to  vest  the  copyright  of  the  book  as  such  in  him.  It  also 
appeared,  that  the  defendants  were  merely  the  publishers 
of  the  book  for  a  Mr.  Philp.  Mr.  Philp,  by  his  affidavit, 
deposed  that  he  had  been  engaged  in  designing  and  issu- 
ing various  publications  in  a  cheap  form  for  the  use  and 
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benefit  of  the  poorer  classes,  and  amongst  them  illustra-         1852. 
tions  of  the  Great  Exhibition ;    that  he  had  employed        bogub 
numerous  artists,  liberally  paid,  to  select  objects  for  his     houmton. 
work;  that  amongst  the  illustrations  supplied  to  him  were 
the  sketches  contained  in  the  defendants'  publication ;  and 
that  the  artist  who  supplied  these  sketches,  by  his  affi- 
davit, asserted  that  he  had  copied  them  from  the  origin- 
al figures  in  the  Great  Exhibition. 

Mr.  Craig  and  Mr.  ReiUy  in  support  of  the  motion. — 
The  plaintiff  claims  a  copyright  for  all  the  letter-press 
and  wood-cuts,  except  that  he  does  not  claim  any  copy- 
right in  the  mere  story  of  Reynard  the  Fox,  which  is  com- 
mon property.  Not  imputing  any  impropriety  either  to 
the  defendants  or  to  Mr.  Philp  personally,  the  comparison 
of  the  two  works  clearly  shews  that  that  of  the  defendants' 
is  a  copy  from  that  of  the  plaintiff's ;  and  the  plaintiff  hav- 
ing complied  with  all  the  requisitions  of  the  5  &  6  Vict. 
c.  45,  has  a  copyright  in  his  publication,  and  is  entitled  to 
have  it  protected  by  the  injunction  of  this  Court. 

Mr.  Swanston  and  Mr.  Bennet  for  the  defendants. — The 
plaintiff  does  not  allege  that  the  letter-press  in  the  defend- 
ants' work  is  an  infringement  of  his  copyright.  The  plain- 
tiff's case  is  a  charge  of  piracy  of  his  engravings,  and  that 
presumes  a  property  in  the  engravings  protected  by  the 
statute.  The  defendants  submit,  that  the  plaintiff's  en- 
gravings are  not  protected  by  the  statute,  because  the  re- 
quisites of  the  statute  have  not  been  complied  with;  these 
engravings  do  not  contain,  as  the  statute  requires,  the  date 
of  the  publication  and  the  name  of  the  proprietor. 

The  statute  of  the  8  Geo.  2,  c.  13,  s.  1,  enacts,  that,  from 
and  after  a  day  named,  every  person  who  shall  invent  and 
design,  and  engrave,  etch,  and  work  in  mezzotinto  or  cliiaro 
obscuro,  or  from  his  own  works  and  invention  shall  cause  to 
be  designed  and  engraved,  etched,  and  worked  in  mezzo- 
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1862.  tinto  or  chiaro  obscuro,  any  historical  or  other  print  or 
BoouB  prints,  shall  have  the  sole  right  of  printing  or  reprinting 
the  same  for  the  term  of  fourteen  years,  to  commence  from 
the  day  of  the  first  publishing  thereof,  which  shall  be  truly 
engraved  with  the  name  of  the  proprietor  on  each  plate, 
and  printed  on  every  such  print  or  prints.  This  is  the 
statute  on  which  alone  this  Court  can  be  called  upon  to 
interpose.  The  case  insisted  upon  for  the  plaintiff  is,  that 
as  to  each  of  these  engravings  he  is  entitled  to  a  copyright 
under  this  statute.  The  answer  is,  that  these  engravings 
do  not  comply  with  the  requisites  of  this  statute.  It  is 
rather  remarkable,  that  the  bill  alleged  that  the  requisites 
have  been  complied  with,  but  there  is  no  one  who,  in  the 
affidavits,  ventures  to  pledge  himself  that  the  requisites 
have  been  complied  with.  There  has  been  no  subsequent 
Act  that  varies  this  enactment  The  next  Act  on  the  sub- 
ject is  the  7  Geo.  3,  which  gives  additional  remedies;  but 
still  that  has  no  reference  to  prints,  which  are  protected  by 
the  former  statute.  Now  the  first  case  on  the  subject  is 
Sayer  v.  Dicey  (a),  where  it  was  held,  that  the  provision  is 
imperative.  This  question  came  before  Lord  Hardwicke  in 
the  case  of  BlcuJcwell  v.  Harper  (b).  In  that  case  his  Lord- 
ship says,  "  I  am  of  opinion  that  the  words  are  only  direc- 
tory, and  not  descriptive  of  the  day,  and  that  they  are  only 
necessary  to  make  the  penalty  incur;  and  that  the  property 
in  the  prints  vests  absolutely  in  the  engraver,  designer,  &c., 
though  the  day  of  the  publication  is  not  annexed  to  the 
foot  of  it"  So  that  it  appears  that  the  opinion  of  Lord 
Harduriclce  was  at  variance  with  the  opinion  of  the  Com- 
mon Pleas  as  reported  in  Wilson.  But  on  reference  to 
Bamardiston's  Reports  in  Chancery  of  the  same  case,  there 
is  a  more  extensive  ground  given  for  this  decision,  in  page 
210,  by  Lord  Hardwicke,  where  he  is  reported  to  say,  "  the 
words  of  the  Act  requiring  the   insertion  of  the  dates 

(a)  3  Wils.  60.      (6)  2  Atk.  93;  S.  C,  Barnard.  Chan.  Caa.  210. 
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were  only  directory,  and  not  descriptive ;  and  therefore  the  1852. 
day  is  only  necessary  to  be  inserted  on  prints  where  the  bouve 
penalty  of  the  Act  is  intended  to  be  taken  advantage  of/' 
and  80  on.  Then  comes  this  passage,  which  is  not  in 
Atkyns,  and  which  is  rather  extraordinary:  ''But  as  the 
circumstance  of  inserting  the  day  was  not  complied  with, 
he  would  grant  an  injunction  to  restrain  the  defendant 
firom  publishing  the  prints  for  the  future;  but  would  not 
direct  an  account  of  the  profits  of  those  already  published/' 
The  same  question  afterwards  came  before  the  Court  of 
Queen's  Bench  in  the  case  of  Thompson  v.  Synwnds  (a). 
There  Lord  Kenyan  says :  "  I  am  very  glad  that  my  Brother 
BuUer  has  discovered  a  ground  on  which  this  verdict  may 
be  supported.  When  the  plaintifi^  purchased  of  the  original 
proprietor^  he  had  everything  which  the  legislature  re- 
quired; and  even  if  he  had  afterwards  destroyed  the  plate, 
his  title  would  have  continued.  Had  the  question  turned 
entirely  on  the  point  on  which  it  has  been  argued,  I  should 
have  thought  it  involved  in  considerable  difficulty, — ui>on 
that  head  my  opinion  has  fluctuated  during  the  course  of  the 
argument.  It  should  seem  that  the  reason  for  requiring  the 
name  and  the  date  to  appear  on  the  print  was,  that  they 
might  convey  some  useful  intelligence  to  the  public.  The 
date  is  of  importance,  that  the  public  may  know  the  period 
of  the  monopoly.  The  name  of  the  proprietor  should  ap- 
pear, in  order  that  those  who  wish  to  copy  it  might  know 
to  whom  to  apply  for  consent.  It  seems,  therefore,  neces- 
sary that  the  date  should  remain,  but  that  the  name  of 
the  proprietor  should  be  altered  as  often  as  the  property  is 

changed.*' 

Then,  in  Mackniurdo  v.  Smith  (6),  which  arose  on  another 
statute,  the  statute  which  protected  designs  in  calico,  and 
which  declared,  "  that  the  day  of  the  first  publishing  the 
pattern  shall  be  printed  at  the  end  of  the  piece  of  calico, 

(a)  5  T.  R.  41,  46.  (6)  7  T.  R  618. 

VOL.  V.  T  O.  G.  S. 
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1852.        together  with  the  name  of  the  proprietor;"  but  the  obser- 
Bo«uB       vations  of  Lord  Kenyan  illustrate  the  rule  in  this  case. 
^'  In  Harrison  v.  Hogg  (a),  Lord  Alvardey  differed  from 

Lord  Hardtuicke,  and  held  that  it  was  essential  to  the 
plaintiff's  right  to  insert  the  date. 

This  point  also  came  before  the  Court  of  Common  Pleas, 
where  it  underwent  mature  examination,  and  received  a 
distinct  decision,  in  the  case  of  Newton  v.  Cowie  (b).  That 
was  a  case  of  pirating  a  plate,  and  the  question  was,  whe- 
ther the  proprietor's  name  and  date  of  publication  must 
appear  on  the  original  plata  The  Court  took  time  to  con- 
sider, and  an  elaborate  judgment  was  pronounced  hj  the 
Lord  Chief  Justice;  and  the  Court  decided  that  it  was  in- 
dispensable. 

In  Brooks  v.  Cock  (c),  in  which  exactly  the  same  ques- 
tion arose.  Lord  Denman,  C.  J.,  said,  "  It  is  unnecessaiy  to 
say  more,  than  that  Newton  v.  Cowie  was  decided  on  great 
consideration,  and  must  govern  the  present  case."  The 
latest  case  on  the  subject  is  one  in  1842,  Colnaghi  ▼. 
Ward  (d).  That  ca.se  appears  to  have  decided,  that,  in  or- 
der to  avail  himself  by  his  plea  of  the  provisions  of  the  sta- 
tutes 8  Geo.  2,  c.  18,  a  1,  and  17  Geo.  3,  c.  57,  prohibiting 
persons  from  copying  any  print  without  the  consent  of 
the  proprietor  first  had  in  writing,  it  is  necessary  for  a 
plaintiff  to  aver,  that  the  date  and  name  of  the  proprietor 
were  duly  engraved  on  each  plate,  and  printed  on  every 
such  print,  in  compliance  with  the  provisions  of  that  sta- 
tute. According  to  these  decisions,  there  can  be  no  injunc- 
tion granted  in  this  case,  because  the  equitable  remedy  is 
only  extended  to  the  protection  of  a  legal  right,  and  be- 
cause the  plaintiff  has  not  established  a  title  to  the  legal 
monopoly,  which  it  is  the  object  of  an  injunction  to  protect 


(a)  2  Ves.  jun.  323.  (c)  3  Ad.  &  E.  138. 

(6)  4  Bing.  234 ;  S.  C.  12  J.  B.  (d)  12  L.  J.  N.  S.,  Q.  B.,  1. 

Moore,  457. 
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Mr.  Craig  in  reply. — If  the  construction  contended  for  1852. 
by  the  defendants  is  to  preyail,  extending  the  8  Geo.  2  to  bogub 
such  a  publication  as  the  plaintiff's,  it  would  be  of  the  most     „    ^■ 

*  '^  \  HOULSTON. 

serious  consequences,  because  publishers  generally,  many 

of  whom  have  published  most  expensive  works,  have  felt 

they  were  safe  if  they  had  complied  with  the  statute  of  the 

5  &  6  Vict.  c.  45,  although  they  might  not  have  complied 

^th  the  Act  of  the  8  Geo.  2,  c.  13. 

The  plaintiff's  answer  to  the  argument  for  the  defend- 
suits  is  shortly  this :  that  the  statute  does  not  apply  to  a 
<:ase  in  which  the  illustrations  are  published  in  and  as  part 
of  the  book,  and  still  less  does  it  apply  to  a  case  where, 
ms  in  the  present,  the  illustrations  are  actually  printed  on 
'the  same  paper  as  the  letter-press  of  the  book,  and  at  the 
same  time  as  the  lettei^press  of  the  book  itself;  which  is 
proved  in  this  case  by  the  production  of  the  sheets  of  the 
oripnal  work,  from  which  it  appears  that  the  block  of  the 
wood  engraving  is  put  into  the  same  frame  as  the  letter- 
press, and  is  printed  together  with  it  and  at  the  same  time. 
In  none  of  the  cases  referred  to  by  the  defendants  does  it 
appear  that  the  engravings  were  at  all  connected  with  or 
formed  part  of  the  book,  except  in  the  case  of  Newton  v. 
Cowie  (a),  where,  although  the  engravings  as  to  which  the 
question  arose  were  connected  with  the  book,  yet  the  plans 
and  drawings  were  separate  and  distinct  plates.     The  last 
statute  on  the  subject  of  engravings  is  the  17  Geo.  3. 

The  Vice-Chakcellor: — 

This  was  a  motion  for  an  injunction.  The  plaintiff  Feb.2^rd, 
had  published  a  book  which  contained  designs  of  groups 
taken  from  figures  and  groups  of  stuffed  animals  at  the 
Exhibition  of  last  year.  The  plaintiff  had  annexed  to 
each  design  a  label,  descriptive  of  and  giving  a  name  to 
the  design;  and  these  designs  were  illustrations  of  the 

(a)  4  Bing.  234;  S.  0,12  J.  B.  Moore,  457. 

T  2 
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1862.  letter-press,  which  consisted  of  stories,  in  which  the  charac- 
BoGUB  *^^  t^**  appeared  in  the  groups  were  the  animals  to  which 
the  stories  related.  The  defendants  had  published  a  simi- 
lar book  containing  stories,  with  the  names  of  the  same 
dramatis  personae;  the  stories  themselves  were  diflTerent 
from  those  contained  in  the  work  of  the  plaintiff,  but  they 
were  illustrated  by  designs,  and  the  plaintiff  stated,  that 
these  designs  were  piratical  copies  of  those  in  the  plain- 
tiff's book.  That  was  denied  by  the  defendants ;  but  upon 
an  inspection  of  the  designs  themselves,  and  upon  the  evi- 
dence, I  came  to  the  conclusion,  at  the  time  of  the  hearing; 
that  the  defendants  had  copied  their  designs  from  those  of 
the  plaintiff,  and  that  they  had  not  only  copied  the  de- 
signs, but  also  the  descriptive  labels.  Under  these  cir- 
cumstances, there  could  be  no  doubt  of  the  plaintiff's  right 
prima  facie  to  an  injunction. 

But  then  it  had  been  suggested,  that  the  plaintiff  had 
not  made  out  his  title  to  any  copyright  in  his  designs,  be- 
cause he  had  not  complied  with  the  requisitions  of  the  Act 
8  Geo.  2,  c.  13,  and  vhich  is  still  the  Act  which  regulates 
the  copyright  in  engravings  and  designs;  and  which,  as  it 
has  been  construed,  provided  that  the  date  of  the  publica- 
tion, with  the  name  of  the  proprietor  of  every  engraving, 
should  be  engraved  on  each  plate,  and  printed  on  each  print. 
That  Act,  together  with  the  Act  the  17th  of  George  the 
3rd,  regulates  the  copyright  in  designs;  and  this  is  not  de- 
nied. The  plaintiff  said,  that  his  publication  was  a  book, 
and  that  his  name  was  duly  registered  at  Stationers'  Hall 
as  the  proprietor  of  that  book ;  and  he  referred  to  the  pro- 
visions of  the  5  &  6  Vict.  c.  45,  as  giving  him  a  copyright 
in  such  book  within  the  definition  in  that  Act:  "  every  vo- 
lume, part  or  division  of  a  volume,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  manuscript,  map,  plan,  or  chart,  sepa- 
rately published."  This  definition  does  not  extend  to  prints 
or  designs  separately  published,  but  only  to  the  prints  and 
designs  forming  part  of  a  book;  and  the  book  is  not  less  a 
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book  because  it  contains  prints  or  designs  or  other  illustra-        1852. 
tions  of  the  letter-presa    This  Act  vested  in  the  proprietor        bogub 
so  roistered,  the  right  to  sue  in  respect  of  any  invasion 
or  infringement  of  the  copyright  of  his  book.     It  appears 
to  me  that  a  book  must  include  every  part  of  the  book,  it 
vnust  include  every  print,  design,  or  engraving  which  forms 
jpHTt  of  the  book,  as  well  as  the  letter-press  therein,  which 
is  another  part  of  it     Prints  published  separately  do  not 
appear  to  have  been  within  that  Act  by  that  express  de- 
tuition.     But  the  case  now  before  the  Court  is  not  the 
-<:ase  of  separately  published  prints,  but  the  case  of  de- 
-signs  forming  part  of  a  book.     There  is  no  decision  of  any 
Court  of  law,  or  of  this  Court,  either  way  upon  this  point 
I  have  considered  carefully  the  cases  to  which  Mr.  Swan- 
ston  has  referred  me  upon  the  Act,  as  to  whether  the 
copyright  of  a  book  consisting  of  letter-press  and  designs 
is  confined  to  the  book,  and  does  not  extend  to  the  illus- 
trations and  designs,  unless  the  provisions  of  the  statutes 
of  8  Gea  2  and  17  Geo.  3  have  been  complied  with. 

In  the  absence  of  authority  on  this  subject,  I  think, 
upon  the  construction  of  the  5  &  6  Vict.  c.  45,  that,  where 
there  are  designs  forming  part  of  a  book  in  which  a  per- 
son has  copyright,  such  copyright  extends  to  the  illustra- 
tions and  designs  of  the  book,  equally  as  to  the  letter-press. 
Therefore,  I  think  the  plaintiff  is  entitled  to  an  injunction; 
but  if  the  defendants  require  it,  he  must  be  put  upon 
terms  to  bring  an  action  to  try  the  right  at  law. 

The  defendants  asking  to  put  the  plaintiff  upon  terms 
to  bring  an  action,  the  injunction  was  granted,  the  plain- 
tiff undertaking  to  bring  an  action. 
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1852. 

Fd>,  \uh.     In  the  Matter  of  The  Madrid  and  Valentia  Railway 

Company 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts  : 

Ex  parte  Quilter. 

In  the  proceed-  X  HIS  case  came  on  upon  the  special  report  of  the  Master, 
Master  for  to  whom  the  winding-up  of  the  above  Company  had  been 
abw^ye  jSi^  referred.  It  appeared  that  the  above  was  an  abortive 
*^hfh53*oi5  J^i'^^stock  Company  for  forming  a  railway  in  Spain, 
shareg  bad  been  which  had  been  directed  to  be  wound  up  by  this  Court  (a), 
a  sum  of  '  Upon  the  allotment  of  shares,  22.  had  been  paid  upon 
miS  ^After  53>^I^  shares  only;  on  these  scrip  certificates  had  been 
two  advertise-    issued,  and  somc  of  them  had  been  delivered  to  the  original 

ments  in  the 

daily  papers       allottees,  and  others  to  the  holders  of  the  letters  of  allot- 
cer5ficatc8,r^  mcut,  who  had  purchased  them.     No  register  of  allottees 
^s^/sLres     ^'^  holders  of  scrip  was  kept,  and  no  registry  of  shares  was 
were  produced;  required  by  the  prospectus  or  any  rule  of  the  Company. 
shares  were  When  the  Order  for  winding-up  the  Company  was  made, 

^gement  w^  *  balance  of  26Z.  only  was  standing  to  the  credit  of  the 
1^  ^^^^^{s  Company  at  the  bankers,  but  the  official  manager  (Mr. 
scrip  shares  un-  Quiltcr)  had  obtained  a  return  of  funds  from  Spain  to  the 
It  appeared  amount  of  17,000t;  and  by  means  of  a  compromise  with 
wJlJtHf^Sl'*  *^®  directors  he  had  realised  a  further  sum  of  7000t ;  and. 
Company  re-       after  providing  for  costs,  a  sum  of  23,000i.  had  become  di- 

maincd  out-  ,  ,     ^  . 

standing.    On  visible  among  the  scripholders,  besides  a  further  sum  of 

of  th*^SffidS^^  22,000i.,  for  which  a  mortgage  had  been  given.     The  offi- 

c^^'thor-  ^^^'  manager,  being  desirous  to  distribute  the  23,000i.,  by 

iaed  him  to  pay  direction  of  the  Master  inserted  two  advertisements  in  the 

15*.  per  share  daily  newspapers,  calling  for  the  names  and  addresses  of 

hoidCTs  of  the  scripholdcrs,  and  stating  that  the  Master  would  proceed  to 

25,675  scrip  settle  the  list  of  contributories.     In  consequence  of  such 

shares;  and  to  ^ 

pay  and  distribute  future  dividends  among  the  holders  for  the  time  being  of  scrip  shares,  with  the 

sanction  of  the  Master. 

(a)  For  the  circumstances  un-      this  Company  was  made,  see  Ex 
der  which  the  order  to  wind  up     parte  Turnery  3  De  G.  &  S.  127. 
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advertisements,  scrip  certificates  representing  25,675  shares 
were  produced  to  and  left  with  the  official  manager  by  ^21 
persons;  of  whom  some  were  original  allottees  of  shares, 
and  others  were  the  holders  of  scrip,  which  they  had  pur- 
chased from  or  held  under  original  allottees,  and  24,870 
shares  were  given  up  by  arrangement  to  be  cancelled,  so  that 
2470  only  had  not  been  produced  or  accounted  for  before 
the  Master,  being  a  number  alleged  to  be  less  than  is  usual- 
ly lost  or  not  forthcoming  at  a  period  so  long  after  the  first 
issue  of  shares  of  this  kind.  The  list  of  scripholders  was 
settled  by  the  Master.  Under  these  circumstances  the  offi- 
cial manager  proposed  to  make  a  dividend  of  1 5s.  per  share 
among  the  scripholders.  The  Master,  however,  thought 
he  could  not  properly  direct  the  official  manager  to  pay 
such  dividend  to  any  person  not  being  an  original  allottee, 
and  therefore  he  made  a  special  report  to  the  Court  imder 
the  provisions  of  the  Winding-up  Acts ;  and  Mr.  Quilter, 
the  official  manager,  made  the  present  application  with 
his  sanction. 

Mr.  Sdwyn  appeared  for  the  official  manager^  and  sub- 
mitted that  scripholders  were  entitled  to  have  the  division 
made  among  them. — He  cited  Bagshaw  v.  The  Easteim 
Union  Railway  (a),  and  Carrick's  case  (b). 

The  Vice-Chancellob  said,  that  this  was  not  a  question 
of  who  were  contributories.  Many  persons  might  be  enti- 
tled to  have  the  funds  of  a  Company  distributed  among 
them,  whilst  only  a  few  of  that  number,  possibly  only  the 
managing  body,  might  be  found  liable  as  contributories. 
His  Honour  made  an  order  that  the  official  manager  should 
be  at  liberty,  with  the  sanction  of  the  Master,  to  distribute 
the  dividend  already  declared  of  155.  per  share,  and  all 
future  dividends  among  the  persons  for  the  time  being  ap- 
pearing to  be  scrip  shareholders  upon  the  list  of  scriphold- 
ers made  out  by  the  official  manager;  and  that  the  Master 
might  be  at  liberty  from  time  to  time  to  settle  such  lists, 
(a)  2  Mac.  &  G.  389.  (b)  1  Sim.,  N.  S.,  505. 
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1852. 

Feb,  2l««  ik  In  the  Matter  of  Anoblo,  and  In  the  Matter  of  Thb 

^^-  Trustee  Act,  1850: 

Ex  parte  Frith. 

A  debtor  resi-  ±N  1845,  a  Company  was  established  under  the  name  of 
pledged  shanja,    "  The  Oriental  Bank,"  for  carrying  on  the  business  of  bank- 

Banking  Com-  gy  the  Company's  deed  of  settlement,  it  was  provided 
land,  with  a  that  the  Capital  should  be  1,000,000/.  sterling,  divided  into 
B^il^dTwith  10,000  shares  of  lOOi.  each,  of  which  1000  were  to  be  con- 
an  authority  by  gidered  as  English  shares,  and  to  be  registered  in  London. 

letter  to  sell,  "  °  , 

wWch  waa  com-  By  the  Several  clauses  of  the  deed,  it  was  provided  that  the 

municated  to  i*i  ii*i-  t»  i 

and  recog-  name  and  residence  or  place  of  busmess  of  every  snare- 
BMking  Com-  ^^^^^^j  ^^^^  *^®  number  of  his  shares,  should  be  entered 
pany.    The       in  London  in  "  The  Shareholders'  Register;"  and  a  lien  was 

creditor,  in  ex-  . 

ercise  of  the  givcu  to  the  Company  upon  the  shares  of  each  shareholder 

the  shares  to  a  ^  rcspect  of  the  liabilities  of  the  shareholders;  and  it  was 

ij"**^'    ti-  provided,  that  no  shareholder  should  transfer  any  share  in 

tion  of  the  pur-  the  Company  (except  by  will  or  operation  of  law),  witliout 

chaser  *     Held 

that  the  shares'   the  consent  of  the  directors,  to  be  applied  for  by  a  notice 

aTtii^lSy;    in  writing  left  at  the  office. 

debtor  in  India,       i^  ^as  also  provided,  that  all  transfers  of  shares,  except 

being  construct-  *. 

ively  a  trustee,  by  will  or  operation  of  law,  should  be  made  by  the  execu- 

th"  purchaser  tion  of  a  printed  deed  in  a  specified  form,  or  as  near  thereto 

^iwtee  Act.  ^  might  be ;  and  such  printed  deed,  if  executed  in  London 

I860;  and  the  qt  Bombay,  was  to  be  attested  by  some  person  in  the  actual 

order  directing  employment  of  the  Company ;  and  that  no  transfer  of  a 

wmto^tosfei^  sJiare  (except  by  will  or  operation  of  law)  should  be  valid, 

the  shares  to  unless  made  conformably  to  the  regulations  of  that  clause. 

the  petitioner.  ^ 

Under  the  On  the  15th  of  October,  1850,  Mr.  Angelo,  an  officer  of 

the  Colirt  %ba  '  the  East  India  Company,  in  the  presidency  of  Bengal,  being 

prohibited  from 
making  any  or- 
der upon  such  a  petition  until  the  rights  of  tlie  petitioner  had  been  ascertained  by  suit;  but  the 
Trustee  Act,  1850,  contains  no  such  prohibition. 
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the  duly  registered  owner  of  132  English  shares  in  the        1862. 
Oriental  Bank,  was  indebted  in  a  considerable  sum  of  money         /,  „ 
to  another  Banking  Company  carrying  on  business  in  India,       ^^^^ 
called  the  North  "Western  Bank  of  India,  of  which  he  had  for        Frith. 
some  years  acted  as  secretary,  and  he  wrote  and  addressed 
to  the  manager  of  the  Oriental  Bank  in  London,  a  letter, 
dated  Calcutta,  the  15th  day  of  October,  1850,  and  deli- 
vered it  to  the  agent  or  manager  of  The  North  Western 
Bank  of  India  at  Meerut,  in  the  East  Indies.     That  letter 
was  in  the  following  words: — 

"  Be  good  enough  to  deliver  over  to  the  agent  of  the 
North  Western  Bank  of  India  in  London,  Robert  James 
Roy  Campbell,  Esq.,  the  132  Oriental  Bank  shares  stand- 
ing in  my  name,  and  pay  to  him  or  his  order  all  dividends 
accruing  thereon ;  and  be  good  enough  to  attend  to  the  in- 
structions of  that  bank  with  reference  to  a  sale  or  trans- 
fer thereof,  and  consider  this  as  a  full  authority.'' 

The  agent  at  Meerut  of  the  North  Western  Bank  of 
India  forwarded  this  letter,  on  the  23rd  day  of  October, 
1850,  to  Mr.  Robert  James  Roy  Campbell,  the  agent  in 
London  of  the  North  Western  Bank  of  India;  and  he,  on 
the  receipt  of  the  letter,  on  the  4th  of  December,  1850, 
sent  it  to  Mr.  Lancaster,  the  then  manager  in  London  of 
the  Oriental  Bank,  inclosed  in  a  letter  to  him,  in  which 
he  said:  "  On  your  informing  me  of  the  amount  of  divi- 
dends due,  I  shall  be  happy  to  wait  upon  you  with  a  re- 
ceipt for  the  same.'' 

Mr.  Lancaster,  having  received  this  letter  on  the  7th  of 
December,  1 850,  by  the  authority  of  the  directors  of  the 
Oriental  Bank,  wrote  to  Mr.  Angelo  acknowledging  the 
receipt  of  his  letter,  and  informing  him,  that,  in  com- 
pliance with  his  instructions,  he  had  delivered  over  to  the 
North  Western  Bank  of  India  the  certificate  of  the  132 
shares,  and  that  those  shares  were  registered  as  pledged 
to  that  bank  from  that  date;  and  that  all  dividends  there- 
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1852.        on  would  be  paid  to  that  bank;  and  stating,  that,  with 

In  n         regard  to  the  request  that  the  instructions  of  the  North 

Angrlo,      Western  Bank  of  India  should  be  attended  to  with  refer- 

Er  parte 

Frith.  ence  to  the  sale  or  transfer  of  these  shares,  a  power  of 
attorney  by  Mr.  Angelo,  executed  under  seal,  authorising 
some  party  to  act  for  him  in  this  matter,  was  requisite; 
and  that  he  had  handed  to  Mr.  Campbell  a  blank  form  of 
the  bank's  power  of  attorney,  to  be  executed  by  Mr.  Angelo 
for  that  purposa 

On  the  7th  of  December,  J  850,  Mr.  R.  G.  Lancaster,  by 
the  authority  of  the  directors  of  the  Oriental  Bank,  wrote 
a  letter  to  Mr.  Campbell,  acknowledging  the  receipt  of  the 
letter  from  Mr.  Angelo,  transmitting  to  him  the  certificate 
of  the  shares,  and  informing  him  that  the  amount  of  divi- 
dends then  due  on  these  shares  was  448Z.  10s.  6cL,  and  that 
the  said  132  shares  were  registered  as  pledged  to  the  North 
Western  Bank  of  India,  but  suggesting,  that  no  transfer  of 
the  shares  was  valid  unless  made  by  deed  of  transfer  under 
seal  executed  by  the  shareholder  himself,  or  by  a  person 
authorised  by  a  power  of  attorney  in  a  specified  form ;  and 
he  transmitted  to  him  a  form  of  the  power  of  attorney  for 
execution  by  Mr.  Angelo. 

None  of  the  shares  had  ever  been  transferred,  and  they 
were  still  standing  in  the  name  of  Mr.  Angelo;  but  the 
dividends  thereon  had  been  regularly  paid  to  Mr.  Campbell 
as  agent  of  the  North  Western  Bank  of  India^  in  pursuance 
of  the  letter  of  Major  Angelo. 

Mr.  Warren  Hastings  Leslie  Frith  purchased  of  the  North 
Western  Bank  of  India  the  132  shares  in  the  Oriental  Bank 
under  the  following  contract: — 

"  London,  5th  January,  1852. 
"  Sold  for  the  North  Western  Bank  of  India  to  Warren 
Hastings  Leslie  Frith,  Esq.,  of  18,  Cambridge  Square,  one 
hundred  and  thirty  two  (IS2)  English  shares  of  lOOZ.  (50i 
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paid)  of  *  Oriental  Bank'  at  30Z.  per  o/o  premium :  per  26Z.        1852. 

share  on  shares  132  of  HOI  jn  n 

"Premirai     .    16  ^-^^ 


65/8580Z. 

"  (Signed)        James  Low, 

"Sworn  Broker,  5,  Austin  Friars. 


» 


Payable  on  transfer  of  the  shares  to  the  purchaser. 

Brokerage  at  i/s  per  cent  on  132  shares  1 
at  50i.  or  6,600i. J8     5     0 

This  was  the  petition  of  Mr.  Frith.  It  stated  his  readi- 
ness to  complete  the  purchase,  but  that,  under  the  above 
circumstances,  he  was  unable  to  obtain  a  transfer  of  the 
shares.  It  alleged  that  the  132  shares  in  the  Oriental  Bank 
were  stock  within  the  meaning  of  the  Trustee  Act,  1850; 
that  Mr.  Angelo  was  a  trustee  of  the  stock  within  the 
meaning  of  the  Trustee  Act;  and  that  the  petitioner  was 
beneficially  interested  therein ;  and  it  prayed  that  the  right 
to  transfer  the  132  shares  in  the  Oriental  Bank,  and  the 
right  to  receive  the  dividends  and  income  thereof,  might 
be  vested  in  Mr.  Charles  M*Naughten ;  and  that  he  might 
be  directed  forthwith  to  transfer  the  shares  to  the  peti- 
tioner, and  to  pay  over  to  him  the  dividends  and  income 
of  the  stock. 

The  signature  of  Mr.  Angelo  to  the  above  letter  was 
proved;  and  it  was  also  proved  that  Mr.  Angelo  continued 
indebted  to  the  North  Western  Bank  of  India  up  to  the 
date  of  the  petition,  in  a  sum  greatly  exceeding  the  value 
of  the  shares;  and  that  Mr.  Angelo  still  continued  out  of 
the  jurisdiction  of  the  Court. 

Mr.  Molina  and  Mr.  Erskiiw  in  support  of  the  petition. 
— Shares  in  a  Joint  Stock  Company  arc  "stock"  within 
the  Interpretation  Clause  in  the  Trustee  Act,  1 850.     Mr. 


Frith. 
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1852.         Frith  is  a  person  beneficially  interested  in  this  stock;  he 

/„  ^        ^has  entered  into  a  contract  to  purchase  the  shares,  binding 

^*''^'       on  him  and  enforceable  by  him;  he  is,  therefore,  a  proper 

Frith.        person  to  be  the  petitioner.     Mr.  Angelo  holds  the  shares 

as  a  trustee,  upon  a  trust  which  the  Interpretation  Clause 

declares  shall  extend  to  a  constructive  trust,  which  this 

is;  he  is,  therefore,  a  trustee  within  the  Trustee  Act,  1850, 

out  of  the  jurisdiction ;  and  this  Court  has  authority  to 

make  an  order  in  the  terms  of  the  prayer  of  this  petition. 

Mr.  Headla/in  and  Mr.  Tripp  consented  for  the  North 
Western  Bank  of  India. 

His  Honour  reserved  his  decision. 

Feb,  26M.         The  Vice-Chanoellor  now  delivered  judgment,  and  after 
stating  the  circumstances,  he  said: — 

The  letter  contains  an  authority  to  sell,  and,  in  pursuance 
of  that  authority,  a  sale  has  been  effected  to  the  petitioner. 
There  can  be  no  doubt,  that,  upon  a  bill  being  filed  in  this 
Court,  a  declaration  would  be  made  that  Mr.  Angelo  is  a 
trustee  for  the  present  petitioner;  and  there  is  no  doubt  but 
that  this  is  a  case  of  constructive  trust.  Looking  at  the 
statute  of  1  Will.  4,  a  60,  as  contrasted  with  the  Trustee 
Act,  1850,  this  distinction  will  be  found,  that,  under  the 
18th  section  of  the  former  Act,  nothing  could  have  been 
done  on  this  petition,  until  the  rights  of  the  petitioner  had 
been  ascertained  by  a  decree.  In  the  interpretation  clause 
of  the  Trustee  Act,  1850,  the  word  "trust"  is  declared  to 
include  implied  and  constructive  trusts;  but  there  is  no 
such  clause  in  this  Act  as  the  18th  section  of  the  former 
Act,  which  prohibits  the  Court  from  acting  on  a  con- 
structive trust  until  after  the  right  had  been  determined 
in  a  suit  Under  the  35th  section  of  the  Trustee  Act, 
1850,  this  Court  can  act  upon  a  petition  without  any  such 
previous  determination  of  title.  It  is  clear,  therefore,  that 
the  intention  of  this  Act  is  to  include  other  objects  than 
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those  comprised  in  the  former  Act,  and  that  constructive 
trusts  are  within  the  meaning  of  this  Act  It  is,  there- 
fore, within  the  discretion  of  this  Court,  to  determine  in 
what  cases  it  will  act  in  the  absence  of  the  trustee.  Under 
the  circumstances  of  this  case,  I  think  the  Court  has  au- 
thority to  act;  but  it  must  be  satisfied,  first,  of  the  genuine- 
ness of  the  signature  of  Mr.  Angelo  to  the  letter;  secondly, 
of  the  actual  sale  to  the  petitioner;  and  thirdly,  that 
Mr.  Angelo  has  continued  indebted  and  is  still  indebted. 
These  facts  having  been  established  on  this  petition,  I  can 
make  the  order  asked. 
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The  order  made  was  in  the  terms  of  the 
prayer  of  the  petition. 


In  the  Matter  of  Thb  North  of  England  Joint  Stock 

Banking  Company; 


AND 


In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848&  1849: 


Bernard's  Case. 


T 


Feb.  leth. 


HIS  was  a  motion  on  behalf  of  Mr.  Barnard,  by  way  of  A  shareholder 
appeal,  asking  that  the  decision  of  the  Master,  who  had  Banking  Com- 
included  the  name  of  that  gentleman  in  the  list  of  contri-  pw»y  ex«:uted 

°  a  deed  of  trans- 

butories  to  the  Company  as  a  contributory  without  quali-  fer,  binding  him 

to  pay  to  two 
tnistecB  for 
the  Company  all  sums  then  due,  or  to  become  due,  in  respect  of  twenty  shares;  and  he  received 
the  usual  certificate  that  he  held  twenty  shares.  He  shortly  afterwards  acquired  thirty  other  shares, 
but  did  not  execute  any  deed  in  respect  of  them ;  he  then  obtained  a  certificate  that  he  was  the 
holder  of  fifty  shares.  In  answer  to  inquiries  respecting  the  circumstances  of  the  Company,  which 
he  shortly  afterwards  made,  the  manager  of  the  Company  informed  him,  among  other  particulars, 
that  the  dividends  were  payable  half-yearly,  whereas,  in  fiict,  the  liabilities  of  the  Company  at  that 
time  greatly  exceeded  its  assets.  He  then  purchased  fifty  more  shares  in  the  Company,  being  shares 
Ibrfeited  by  former  owners,  and  then  held  by  the  directors  in  trust  for  the  Company,  of  which  circum- 
•tance,  however,  he  was  ignorant,  and  received  a  certificate  that  lie  was  the  holder  of  100  shares. 
He  received  the  dividends  on  these  100  shares  for  two  years,  until  1847,  when  the  Company  stop- 
ped payment: — Held^  that  the  shareholder  was  a  contributory  for  100  shares  without  qualification, 
and  that  the  inaccurate  representation  of  the  manager,  however  fraudulent,  did  not  relieve  the  share- 
holder firom  his  obligations  at  such  in  respect  of  the  fifty  shares  purchased  from  the  directors. 
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fication,  in  respect  of  100  shares,  might  be  reversed  or  dis- 
charged ;  and  that  the  name  of  Mr.  Bernard  might  be  struck 
out  from  the  list  in  respect  of  eighty  of  the  100  shares; 
or  in  case  the  Court  should  be  of  opinion  that  his  name 
should  be  included  in  such  list  in  respect  of  the  eighty 
shares,  then  that  it  might  be  ordered  that  it  be  so  in- 
cluded with  a  qualification,  that  in  respect  of  such  eighty 
shares,  or  such  part  thereof  in  respect  of  which  the  Court 
should  be  of  opinion  that  his  name  should  be  included, 
he  was  liable  only  as  a  contributory  subsequent  to  the 
several  times  of  the  purchases  thereof  by  Mr.  Bernard, 
that  is  to  say,  as  to  thirty  of  the  eighty  shares,  subsequent 
to  the  5th  of  January,  1844,  and  as  to  fifty  of  the  eighty 
shares,  subsequent  to  the  14th  day  of  May,  1844;  or  that  it 
might  be  referred  to  the  Master  to  inquire  and  state  to 
the  Court  what  were  the  terms  and  nature  of  the  respective 
contracts  for  the  thirty  shares  and  fifty  shares. 

The  construction  of  the  Company,  and  several  of  the 
clauses  of  its  deed  of  settlement,  and  the  circumstances 
under  which  an  order  for  winding  up  the  Company  had 
been  obtained,  appear  from  several  cases  before  reported  (a). 

In  December,  1843,  Mr.  Bernard  purchased  twenty  shares 
in  the  Company ;  upon  which  the  vendor  and  Mr.  Bernard 
executed  the  usual  deed  of  transfer,  by  which  Mr.  Bernard 
covenanted  with  two  of  the  directors  of  the  Company  to 
pay  all  sums  then  due  or  thereafter  to  become  due  on  the 
shares,  and  otherwise  to  perform  the  covenants  and  condi- 
tions of  the  deed  of  settlement.  An  account  with  Mr. 
Bernard  was  thereupon  opened  in  the  Company's  Share 
Register  Book. 

In  the  same  month  Mr.  Bernard  purchased  thirty  other 


(a)  See  Re  The  North  of  Eng- 
land Banking  Company^  1  De  G. 
&  S.  645 ;  Beaveley^s  case,  Id.  550 ; 
Anges^  case^  Id.  560;  Armstrong's 
case.  Id.  565;  Hatothom's  case, 


II.  571;  Thomas'  case,  Id.  579; 
Chartres'  case,  Id.  581 ;  Qlahohnj^s 
case.  Id.  584;  Sanderson's  case,  3 
De  G.  &  S.  66;  ffalTs  case.  Id. 
80 ;  and  Dodgson's  case,  Id.  85. 
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shares  of  the  executors  of  Mr.  Gh)oles,  a  deceased  share-        1862. 
holder.    No  deed  of  transfer  was  executed  for  these  shares ;         j^  ^ 
but,  according  to  the  practice  of  the  bank,  they  were  at      ^^'^  ^^ 
once  transferred  into  Mr.  Bernard's  name  and  to  his  ac-    Joint-Stock 
count  in  the  Company's  Share  Register  Book  — L 

On  the  12th  of  January,  1 844,  Mr.  Bernard  wrote  to  the  ^"cl^  * 
manager,  and  inquired  as  to  the  circumstances  of  the  Com- 
pany. In  reply,  the  manager  gave  him  certain  particulars, 
and,  among  other  things,  stated  as  follows: — "The  divi- 
dends are  now  payable  half-yearly,  and  you  will  be  entitled 
to  one  for  the  last  half-year,  which  will  probably  be  paid 
in  MarcL'' 

Mr.  Bernard  subsequently  became  the  purchaser  of  fifty 
other  shares.  These  shares  he  in  fact  purchased  (but  with- 
out his  knowledge)  from  the  directors:  they  were  shares 
forfeited  by  previous  owners.  No  deed  of  transfer  was 
executed  in  respect  of  these  shares ;  and,  according  to  the 
practice  of  the  Company,  they  were  at  once  transferred 
into  Mr.  Bernard's  name  and  to  his  account;  and  the  ma- 
nager sent  him  a  certificate  that  he  was  the  owner  of  100 
shares. 

Mr.  Bernard  continued  to  receive  the  dividends  upon 
these  100  shares  until  March,  1847,  when  the  Company 
stopped  payment. 

From  the  report  of  the  official  manager  appointed  to  act 
in  the  winding-up  of  the  Company,  it  now  appeared  that 
all  the  capital  of  the  Company  had  been  lost  long  prior  to 
the  year  1843;  and  that,  in  January,  1844,  the  liabilities 
exceeded  the  assets  of  the  Company  by  a  very  large  sum. 
It  appeared  also  that  the  whole  or  the  greater  part  of  the 
losses  of  the  Company  had  been  incurred  prior  to  Mr.  Ber- 
nard's becoming  a  proprietor  in  the  Company. 

The  other  facts  of  the  case  will  appear  from  the  Vice- 
Chancellor's  judgment 

Mr.  Hetherington,  in  support  of  the  motion,  submitted 
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that  Mr.  Bernard  was  liable  as  a  contributorj  only  in  re- 
spect of  the  twenty  shares,  for  which  only  he  had  executed 
the  deed  of  transfer ;  but  that,  as  to  the  thirty  shares  which 
he  purchased  from  the  representatives  of  Mr.  Goales,  the  re- 
quisitions of  the  deed  of  settlement  had  not  been  complied 
with;  and  without  such  compliance  the  deed  declared  he 
could  not  be  a  shareholder. — And  he  referred  to  several 
clauses  of  the  deed  of  settlement  in  support  of  this  argu- 
ment. As  to  the  fifty  shares  which  Mr.  Bernard  purchased 
from  the  directors,  the  same  objection  applied,  and  also 
this  further  objection,  that  Mr.  Bernard  had  been  induced 
to  purchase  from  the  directors,  and  in  fact  from  the  Com- 
pany,  by  the  fraudulent  representation  of  the  manager  in 
his  letter  of  January,  1844,  that  the  Company  was  in  so 
prosperous  a  state  as  that  it  was  paying  dividends  to  the 
shareholders.  The  Company  ought  not  to  be  allowed  to 
take  advantage  of  its  own  fraud,  and  fix  Mr.  Bernard  a9  a 
shareholder  in  respect  of  these  shares. 

Mr.  Bacon  and  Mr.  J.  F.  Prior,  for  the  official  manager, 
submitted  that  the  letter  of  the  manager  of  the  bank  to 
Mr.  Bernard  did  not  contain  any  mis-statement  of  facts; 
but  that,  even  if  it  did  contain  fraudulent  statements,  and 
even  if  Mr.  Bernard  had  been  thereby  induced  to  become 
a  purchaser  of  the  shares,  although  it  niay  be  true  that 
the  directors  and  manager  were  personally  liable  to  Mr. 
Bernard,  yet  the  Company  could  not  be  presumed  tohave 
authorised  a  fraud,  and  it  was  no  answer  to  the  right  of 
the  shareholders  at  large  to  have  his  name  aa  a  contribu- 
tory on  the  list:  Dodgson's  case(a). 


Mr.  Heiherington  in  reply. 

Straffon's  Executors    case  (b)  and  Sanderson's  case  (c) 
were  also  cited  in  the  course  of  the  argument. 

(a)  3  De  G.  &  S.  85.  (b)  On  appeal,  1 D.  M.  &  G. 

(c)  3  De  G.  &  S.  66. 
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The  Yiob-Chahcbllob  : —  1 862. 

I  do  not  see  that  Mr.  Bernard  is  entitled  to  the  relief        /"  ^ 

North  op 

which  he  asks  in  respect  of  eighty  shares.    It  appears  that      England 
he  possessed  one  hundred  shares.    He  had  originally  be-   baSkinTco. 

come  a  purchaser  of  twenty  shares,  with  respect  to  which        , 

all  the  formalities  prescribed  by  the  deed  had  been  enter-        €▲«■. 
ed  into:  as  to  those,  therefore,  no  question  arises.    He  also 
became  a  purchaser  of  thirty  and  fifty  shares  at  subsequent 
periods.    l%ese  eighty  stand  on  very  clear  grounds. 

Mr.  Bernard  purchased  the  fifty  shares  from  the  di- 
rectors under  the  25th  clause  of  the  deed  of  settlement^ 
which  gives  the  directors  power  to  sell  shares;  and  it 
prescribed  that  ^' every  purchaser  of  such  shares  shall, 
when  and  so  soon  as  he  shall  have  paid  his  purchase 
money  to  the  directors,  and  otherwise  have  complied  with 
the  provisions  of  the  deed  of  settlement  respecting  pur- 
chasers of  shares,''  or  such  of  them  as  may  be  applicable 
to  the  case  now  in  contemplation,  receive  from  the  direc- 
tors a  certificate  or  transfer  of  the  same  shares  under  the 
hands  of  two  of  their  body,  "  and  be  thereupon  recognised 
as  a  shareholder  in  respect  of  the  same  shares,  and  in- 
vested with  all  the  rights,  privileges,  and  qualifications 
incident  to  the  complete  ownership  of  such  shares."  Mr. 
Bernard  bought  from  the  directors,  he  paid  the  directors 
for  the  shares,  he  received  the  certificate  which  was  con- 
templated by  this  clause,  and  he  has  received  dividends  up- 
on these  shares.  I  find  that  a  previous  clause,  the  24th,  pre- 
scribes, that  every  purchaser  or  transferree  of  shares  shall, 
in  respect  thereof,  if  required  by  the  directors,  execute  a 
deed.  It  appears  that  the  directors  never  required  this  gen- 
tleman to  execute  a  deed;  but  the  transaction  was  com- 
plete between  him  and  the  directors  by  the  delivery  of 
the  certificate;  and  there  is  no  suggestion  that  he  did 
not  receive  the  dividends.  He  took  to  the  Company  at 
that  time  for  better  or  worse;  he  put  himself  in  the  same 
position  as  any  other  shareholder:  and  it  is  impossible 

VOL.  V.  u  D.  G.  a 
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to  suppose  that  every  different  purchaser  of  shares  from 
the  directors  enters  into  a  separate  and  distinct  contract 
with  the  directors,  having  regard  to  the  liabilities  and  the 
state  of  the  concern  at  that  time.  No  doubt,  as  to  fifty 
shares,  he  is  in  precisely  the  same  position  as  any  other 
shareholder  of  the  Company;  and  as  to  these  fifty  it  does 
not  appear  to  me  that  there  was  any  irregularity  or  depar- 
ture from  the  provisions  of  the  deed. 

Then,  as  to  the  thirty  shares,  Mr.  Bernard  bought  them 
from  the  executors  of  Mr.  Gooles;  and  it  appears  that  no 
deed  of  transfer  from  them  to  him  was  ever  executed;  but 
the  directors  gave  him  a  certificate  of  the  shares,  and  he  re- 
ceived the  dividends.  Now  it  is  quite  clear,  upon  the  deed 
of  settlement,  that,  referring  to  the  y4th  clause,  the  certifi- 
cate is  only  to  be  issued  on  the  transfer  of  the  shares;  so 
that  the  directors,  in  giving  Mr.  Bernard  the  certificate, 
gave  him  a  document  that  he  was  not  entitled  to,  except 
on  having  the  shares  transferred  to  him;  and  it  appears 
also,  by  the  SOth  clause,  that  the  dividends,  where  any 
person  ceases  to  be  the  holder  of  shares,  are  to  remain  in 
suspense  until  the  transfer  is  completed.  Now  the  di- 
rectors paid  to  this  gentleman  the  dividends  upon  his 
shares,  which  again  was  an  act  which  was  not  to  be  done 
by  the  directors  until  the  transfer  to  him  was  completed: 
so  that  we  find  him  in  possession  of  the  certificate  and  in 
receipt  of  the  dividends,  which  assumes  that  there  had  been 
a  previous  transfer  of  shares  to  him.  No  doubt  the  preceding 
clause  assumes  that  there  was  to  be  an  instrument  of  trans- 
fer. That  formality  was  waived  both  by  the  directors  and 
the  vendors,  and  there  may  be  considerable  inconvenience 
arising  from  that  waiver.  I  think  they  were  all  competent 
to  waive  that;  and  I  do  not  think  the  circumstance  that 
there  was  no  deed  of  transfer,  when  there  is  no  doubt  of 
the  nature  of  the  contract,  can  vary  the  liability  of  the 
purchaser  to  the  Company,  or  the  relation  in  which  the 
purchaser  stands  to  the  vendors.    It  appears  to  me,  looking 
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at  this  clause,  that  the  deed  of  transfer  is  to  be  considered 
as  a  formality  of  more  or  less  importance,  which  the  par- 
ties have  thought  fit  to  dispense  with. 

Then  the  26th  clause  has  been  much  relied  on  by  Mr. 
Betheriruftofk  It  says,  that  "whenever,  by  any  means 
whatsoever,  any  shares  shall  become  actually  forfeited,  or 
shall  be  duly  and  effectually  transferred  to  a  new  holder, 
then  and  in  such  case,  and  not  before,  the  responsibility 
of  the  previous  holder  as  a  member  of  the  Company  in  re- 
spect of  such  shares  shall  (so  far  as  the  law  will  in  that 
behalf  allow)  cease  and  determine,"  and  so  on.  I  consider 
that  these  shares  have  been  effectually  transferred  for  every 
purpose.  I  find  that  all  the  consequences  of  an  effectual 
transfer  exist;  and  I  think  the  parties  were  quite  com- 
petent, whatever  other  circumstances  may  follow,  to  waive 
the  deed  of  transfer.  With  respect  to  the  last  proviso,  the 
liability  of  the  vendor  and  transferror  of  shares  does  not 
cease,  even  although  there  has  been  a  regular  transfer.  If 
the  vendor  has  transferred  ever  so  regularly,  he  is  to  re- 
main liable  in  regard  to  the  liabilities  which  attach  to  him 
during  the  period  of  his  ownership.  I  think  that  it  would 
be  to  put  these  persons  in  a  different  position  from  that 
in  which  the  contract  of  the  parties  supposed  they  were  to 
be,  if  I  were  to  hold  that  the  transaction  between  them 
was  not  a  complete  transfer.  Dodgson's  case  (a)  shews  that 
the  directors  cannot  be  the  agents  of  the  Company  to  com- 
mit a  firaud;  and,  therefore,  even  if  Mr.  Bernard  had  been 
induced  to  take  shares  by  the  misrepresentation  of  the 
directors,  that  was  no  reason  why  he  should  not  be  a  con- 
tributory. For  these  reasons  I  cannot  give  the  relief 
asked  by  ICr.  Bernard. 

The  motion  was  refused  with  costs. 
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(o)  3  De  G.  &  a  85. 
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16th  20th,  The  Great  Western  Railway  v.  Rushout. 

23rd,' db  24th,  ^ 

Parliament  hay.  ±N  this  case  a  bill  had  been  filed  on  the  9th  of  Febru- 

Compmy  the  ary,  1852,  in  which  the  Great  Western  Railway  Company, 

Kirik,^?^  on  behalf  of  themselves  and  all  other  shareholders  in  the 

yaiyiteconsti-  Oxford,  Worcester,  and  Wolverhampton  Railway  Ck)m- 

tation,  or  to  1111 

control  or  to  pany,  except  such  of  the  defendants  as  were  sharenold- 
!mdit Unot  ^rs  therein,  were  plaintiffs,  against  Mr.  George  Rushout 
the  fanction       j^^  others,  the  directors  of  the  Oxford,  Worcester,  and 

of  a  Coort  of  '  , 

equity  to  decide  Wolverhampton  Railway  Company,  and  against  the  same 
lij  of  MLa^U-  Company  and  Mr.  Charles  Russell  and  three  other  gentle- 
SmOTuTwy  ™^^»  *^®  holders  of  certain  shares  in  the  same  Company 

the  original  ob-   Jn  trust  for  the  Great  Western  Railway  Company,  were  de- 
ject contem- 
plated by  the      fendants. 

application  is"  This  was  a  motion  made  on  behalf  of  the  plaintiffs  for  an 
'"^^^'u^'b^r^  injunction,  to  restrain  the  Oxford,  Worcester,  and  Wolver- 
^  meant.  But  hampton  Railway  Company,  and  the  directors  thereof,  from 
■nit  by  certain   using  Or  applying  the  name,  seal,  funds,  and  monies  of  the 

SSa^Company  Company  towards  the  payment  of  any  costs,  charges,  or  ex- 
had  retoWed  to 
uie  its  fimds, 

and  to  pledge  its  credit,  and  to  make  contracts,  for  the  purpose  of  such  an  application  to  Parliament: 
Held^  that  such  appropriation  of  funds  and  pledges  and  contracts  were  illegal;  and,  at  the  instance 
of  the  shareholders,  an  injunction  was  granted  restraining  the  appropriation  of  funds,  the  jdedgiag 
of  the  Company \i  credit,  and  the  entering  into  contracts  in  support  of  such  an  application  to  Pariiar 
ment;  but  the  Court  declined  to  restrain  the  Company  from  introducing  orsolicitmg  soch  Inll,  or  us- 
ing the  name  and  seal  of  the  Company  for  those  purposes. 

Certain  of  the  directors  of  a  Railway  Company  acting  on  the  nomination  of  another  Railway  Com- 
pany which  was  interested  in  certain  shares  in  it,  and  which  nominated  those  directors  by  virtue  of 
the  Act  constituting  the  Company,  were  excluded,  by  a  resolution  of  the  board  of  directors,  from  the 
meetings  of  the  directors,  and  the  majori^  delegated  all  the  powers  of  the  board  to  a  m*»My"g  com- 
mittee:— Held,  that  although  in  such  a  body  the  majority  binds  the  minority,  yet,  that  it  is  essen- 
tial to  the  validity  of  their  acts  that  the  Toice  of  the  minority  should  have  been  heud;  and  tnch  ex- 
clusion of  directors  was  restrained. 

A  Railway  Company  was  beneficially  entitled  to  certain  shares  in  another  Railway  Company, 
which,  under  the  authority  of  the  Act  constituting  the  latter  Company,  were  vested  in  tmstees  for 
the  former.  The  former  Company  filed  a  bill  against  the  directors  and  certain  shareholders  of  the 
latter,  and  against  the  trustees  of  their  own  shares,  complaining  that  certain  dispoutifnis  of  the  trast 
funds  and  contracts,  which  were  in  contemplation,  were  illegal;  and  praying  for  an  account  and  relief 
against  the  directors,  and  an  injunction  to  restrain  such  disposition  of  funds  and  contracts: — HiU^ 
that,  as  the  equitable  title  of  Uie  plaintiffs  was  executed,  they,  making  their  trustees  defendants, 
could  sustain  their  suit,  and  were  not  precluded  from  suing  by  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845,  sect  20,  which  exonerates  Companies  from  seeing  to  the  execu- 
tion of  any  trusts  affecting  shares. 
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pences  of  or  relating  to  or  in  any  manner  occasioned  by  a  1852. 
scheme  for  an  extension  railway  in  the  bill  mentioned,  or  j^Tgr^t 
the  soliciting  or  promotion  thereof,  or  a  bill  introduced  or  Wkstbrn 
about  to  be  introduced  into  Parliament,  as  in  the  plain-  _  v. 
tiffs'  bill  mentioned,  or  from  or  by  reason  of  any  other  bill 
or  scheme  for  the  like  purpose ;  and  also  from  introducing  or 
soliciting  the  bill  or  any  other  bill  for  the  like  puri)oses, 
or  using  the  name  or  seal  of  the  said  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  for  the  introducing 
or  soliciting  of  such  bill  in  Parliament ;  and  in  particular 
from  entering  into  any  contracts,  agreements,  or  engage- 
ments in  the  name  or  on  the  behalf  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  with  refer- 
ence to  the  proposed  undertaking  or  any  other  scheme  for 
the  like  purpose,  or  the  promotion  thereof,  or  with  refer- 
ence to  the  bill  or  any  other  bill  for  the  like  purpose,  or 
the  soliciting  or  promotion  of  any  such  bill;  and  also  from 
excluding  Samuel  Baker,  Frederick  Pratt  Barlow,  Thomas 
Bulkeley,  Richard  Potter,  Henry  Symonds,  and  Thomas 
Williams  (who  were  directors  of  the  Company,  acting  as 
such  on  behalf  of  the  Great  Western  Railway  Company, 
on  their  nomination,  in  pursuance  of  provisions  in  one  of 
the  Acts  constituting  the  same  Company),  or  any  other  of 
the  Great  Western  Railway  Company's  directors  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
from  full  and  free  access  to  and  inspection  of,  and  obtain- 
ing full  and  complete  information  touching  and  concern- 
ing, all  agreements,  contracts,  reports,  correspondence,  and 
proceedings  by  any  of  the  directors,  or  officers,  servants,  or 
agents  of  the  said  Company  relating  to  the  proposed  scheme 
or  undertaking,  or  the  solicitation  or  promotion  of  the  bill 
or  any  matter  preliminary  thereto  or  connected  therewith ; 
and  also  from  excluding  Mr.  Baker  and  the  other  Great 
Western  Railway  Company's  directors  of  the  Company  from 
their  full  and  free  participation  in  and  management  of  the 
affairs  of  the  Company,  and  from  full  and  free  access  to 
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all  books  and  papers  and  proceedings  of  the  same  Com- 
pany, and  of  the  officers,  servants,  and  agents  thereof,  and 
from  receiving  full  information  in  all  respects  as  to  the  re- 
solutions, deliberations,  and  proceedings  of  all  and  every 
the  committees  of  the  same  board  of  directors  appointed 
and  to  be  appointed. 

It  appeared,  that,  in  the  spring  of  1844,  the  formation 
of  a  railway  from  Wolverhampton  by  Worcester,  to  unite 
with  the  Great  Western  Railway  at  Oxford,  was  proposed ; 
and  that  that  Company  consented  to  concur  with  the  ori- 
ginal promoters  in  carrying  out  this  schema 

A  provisional  agreement,  dated  the  15th  August,  1844, 
was  entered  into  between  the  directors  of  the  Great  West- 
em  Railway  Company,  and  the  committee  of  management 
of  the  then  proposed  Oxford,  Worcester  and  Wolverhampton 
Railway  Company,  which  was  modified  by  another  agree- 
ment between  the  same  parties,  dated  the  20th  September, 
1844,  by  which  such  a  permanent  rental  of  the  proposed 
line  by  the  Great  Western  Railway  Company  was  guaran- 
teed by  that  Company,  as,  upon  a  calculation  of  the  costs, 
appeared  to  amount  to  a  dividend  of  3L  10&  per  cent  per 
annum  upon  the  estimated  outlay,  together  with  half  of  any 
surplus  profits. 

The  subscribers'  agreement  of  the  new  Company  was 
afterwards  executed ;  and  it  provided,  that  the  Company 
might  make  further  agreements  with  the  Great  Western 
Company  to  carry  the  above  two  agreements  into  effect, 
with  such  modifications  as  might  be  advisable. 

On  the  4th  of  August,  1845,  "The  Oxford,  Worcester, 
and  Wolverhampton  Railway  Act,  1845,'"  was  passed,  by 
which  the  Company  was  incorporated,  with  the  usual  pow- 
ers to  construct  their  railway.  The  following  sections  of 
the  Act  were  referred  to  during  the  hearing: — 

Sect  4  provided,  that  the  capital  of  the  Company  should 
be  1,500,000Z. 

Sect  5  provided,  that  the  number  of  shares  should  be 
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30,000,  of  60i  each;  and  by  sect.  9  the  Company  were  au- 
thorised to  borrow  not  exceeding  500,0002.,  when  the  whole 
of  the  1,500,000^  should  have  been  subscribed  for,  and 
one  half  paid  up. 

Sect  11  enacted,  that  it  should  be  lawful  for  the  Grreat 
Western  Railway  Company  to  subscribe  towards  and  be- 
come shareholders  in  the  undertaking  to  any  extent  not 
exceeding  750,OOOt;  and  by  sect.  12  the  Great  Western 
Railway  Company  were  authorised,  out  of  their  corporate 
funds,  to  guarantee  interest  after  a  rate  not  exceeding  51, 
per  cent,  on  the  shares  they  were  empowered  to  subscribe 
for,  to  any  persons  in  whose  hands  the  shares  might  be 
placed  by  way  of  security. 

Sect  13  provided,  that,  at  all  general  or  special  general 
meetings  of  the  Company,  the  Great  Western  Company 
might  vote,  in  respect  of  the  shares  held  by  them,  by 
any  person  being  a  shareholder,  for  that  purpose  deputed 
by  them;  but  no  director  or  nominee  appointed  by  the 
Great  Western  Railway  Company  was  to  vote  as  to  any 
question  of  the  sale  or  lease  of  the  railway  to  the  Great 
Western  Railway  Company,  or  as  to  the  working  or  using 
thereof  by  that  Company. 

Sect  15  directed,  that  the  number  of  directors  should 
be  sixteen,  of  whom  six  were  to  be  appointed  by  the 
Gb'eat  Western  Railway  Company,  and  the  remainder  by 
the  shareholders  at  large.  By  sect  16,  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  as  to  the  elec- 
tion or  removal  of  directors,  were  directed  not  to  apply  to 
the  directors  to  be  appointed  by  the  Great  Western  Rail- 
way Company ;  and  by  sect  23  the  directors  were  not  to 
be  reduced  in  number,  except  with  the  consent  of  the 
Great  Western  Railway  Company. 

The  Act  then  directed,  by  sect  33,  the  formation  of  the 
railway  from  Oxford  to  Wolverhampton ;  and  by  sect  38, 
that  the  railway  and  works  should  be  constructed  and 
completed  in  all  respects  to  the  satisfaction  of  the  en- 
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or  CHAl^CBBY. 

^uiiMB  tor  ckft  turns  bdng  of  the  Great  Western  Bjolway 
'"rnnnmj'  ani  tftat  the  railway  should  be  on  Ike  broad 
Ttiiyti  sa  aa  to  admit  of  its  being  worked  oontumooaly 
^vub  tka  Great  Western  Railway;  but,  by  sect  44,  the 
•  ""TMnranj  waa  directed  to  lay  down  additional  rails  on  the 
:iAPM«  gaog^  between  Abbots  Wood  and  WolyeihamptOD. 

i^  sact&  94  and  95  the  Great  Western  Railway  Company 
;u^  tha  Company  thereby  incorporated,  were  made  sere- 
r«Uy  and  jointly  liable  to  pay  to  the  Commissioners  for  the 
iai|Mi«v^aci«Eit  of  the  navigation  of  the  Severn,  such  an  an- 
HMihl  9iun  as  should  be  necessary  to  make  up  their  tolls  to 
ilk  ^M^iliad  annual  amount;  and  subsequent  sections  pro- 
xitfed  liiNr  the  apportionment  of  that  liability  as  between 
ifei^  two  Companie& 

i$^et  188  authorised  the  Oxford,  Worcester,  and  Wol- 
^^Aatapton  Railway  Company  to  let  on  lease  the  railway 
^yad  works  to  the  Great  Western  Railway  Company,  with 
|fe#  approbation  of  three-fifths  of  the  shareholders  in  the 
latt^  Company;  and  by  sect  129  the  sale  of  the  line  to 
Ife^  Great  Western  Railway  Company  was  authorised  upon 
liiailar  conditions.  Sect  130  empowered  the  two  Com- 
|MMues  to  make  contracts  for  effecting  the  purposes  of  the 
Act,  and  ratified  all  contracts  made  previously  to  the  Act 
between  the  provisional  committee  of  the  Company  and 
the  directors  of  the  Great  Western  Railway  Company,  with 
iho  sanction  of  a  general  meeting  of  shareholders  in  the 
latter  Company.  Sect  131  provided,  that  if  the  Company 
tUUcd  to  complete  their  railways  within  a  specified  time, 
the  Great  Western  Railway  Company  should  finish  them, 
and  might,  in  specified  events,  be  required  by  the  Board 
of  Trade  so  to  do.  And  by  sect  1 32,  the  Great  Western 
Railway  Company  were  subjected  to  the  provisions  of  an 
Act  of  the  preceding  session,  which  attached  certain  con- 
ditions to  the  construction  of  future  railways. 

The  Great  Western  Railway  Company  became  share- 
holders to  a  large  amount  in  the  undertaking;  and  at  the 
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date  of  the  bill  they  held  3,600  shares  in  the  Company,         1652. 
standing  in  the  names  of  four  persons,  Mr.  Charles  Rus-    j^^  gr»at 
sell  and  three  other  gentlemen,  who  were  defendants  in    jJ5[^Y?Co. 
this  suit,  upon  certain  trusts,  declared  in  an  indenture  «• 

dated  the  23rd  of  March,  1848.  The  Great  Western  Rail- 
way Company  had  paid  180,0002.  in  respect  of  these  shares ; 
and,  in  exercise  of  the  powers  vested  in  them,  they  appoint- 
ed six  members  of  their  own  body  directors  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company. 

It  became  obvious,  after  the  passing  of  the  Act  of  IS^^, 
that  the  proposed  railway  and  works  could  not  be  com- 
pleted for  the  sum  authorised  to  be  raised;  and  the  Ox- 
ford, Worcester,  and  Wolverhampton  Railway  Company ; 
by  the  defendant  Mr.  Rufford,  then  their  chairman,  and 
three  other  gentlemen,  who  were  constituted  a  commit- 
tee for  the  purpose,  negotiated  with  the  Great  Western 
Railway  Company  jfor  a  lease  to  the  latter  Company  of  the 
line,  upon  the  guarantee  of  an  increased  rental;  and  the 
Great  Western  Railway  Company  were  willing  to  accede  to 
Uie  proposal  upon  certain  conditions. 

The  Oxford,  Worcester,  and  Wolverhampton  Amend- 
ment Act,  1846,  was  passed  in  that  year.  By  it  the  Com- 
pany was  authorised  to  raise  an  additional  capital  of 
220,0002.,  and  to  make  certain  extension  and  branches  of 
and  to  their  original  undertaking. 

By  "  The  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way (Amendment)  Act,  1848,"  the  Company  were  author- 
ised to  ndse  an  additional  sum  of  750,0002.  By  another 
Act^  iotitled  "  The  Oxford,  Worcester,  and  Wolverhampton 
Railway  (Deviation)  Act,  1848,"  the  Company  were  author- 
ised to  alter  their  line,  and  to  terminate  it  by  a  junction 
at  a  specified  point  on  the  London  and  North-Western 
Railway.  The  creation  of  additional  capital  for  these 
specified  purposes  was  authorised  to  be  raised ;  and  it  was 
provided,  that  it  should  not  be  lawful  for  the  Company, 
out  of  any  money  by  that  or  any  other  Act  authorised  to 
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1652.        be  raised  for  the  purposes  in  that  Act  mentioned,  to  pay  or 

Th»  Orkat    deposit  any  sum  of  money  which,  by  any  standing  order  of 

Wmtern     either  House  of  Parliament  then  in  force  or  thereafter  to 

Railway  Co. 

V.  be  in  force,  might  be  required  to  be  deposited  in  respect  of 

any  application  to  Parliament  for  the  purpose  of  obtaining 
an  Act  authorising  the  Company  to  construct  any  other 
railway,  or  execute  any  other  work  or  undertaking. 

By  a  subsequent  Act,  passed  in  1850,  the  Shrewsbury 
and  Birmingham  Railway  Company,  the  Shrewsbury  and 
Chester  Railway  Company,  and  the  South  Staffordshire 
Railway  Company  were  empowered  to  subscribe  money  to, 
and  to  hold  shares  in,  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company;  but  it  was  declared  that  no- 
thing in  that  Act  should  affect  the  rights,  privileges,  in- 
terests, or  liabilities  of  the  Great  Western  Railway  Com- 
pany under  the  former  Acts. 

In  consequence  of  differences  which  arose  between  the 
Great  Western  Railway  Company  and  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  a  majority 
of  the  directors  in  the  latter  Company  determined  not  to 
enter  into  any  agreement  with  the  Great  Western  Railway 
Company;  but  in  February,  1851,  an  agreement  was  en- 
tered into  by  agents  acting  for  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  and  the  London  and 
North  Western  and  the  Midland  Railway  Companies,  by 
which  the  narrow  gauge  was  agreed  to  be  laid  down  for 
the  whole  length  of  the  line ;  and  the  working  of  the  entire 
concern  was  agreed  to  be  transferred  to  these  last  Com- 
panies upon  certain  terms  embodied  in  the  agreement    In 
a  suit  of  Beman  v.  Ruff  or d  (a),  heard  in  1 85 1 ,  the  Court,  how- 
ever, gave  the  defendants  liberty  to  try  the  validity  of  the 
agreement ;  but  it  expressed  an  opinion  that  the  agreement 
was  invalid,  and  granted  the  injunction  in  the  mean  time. 
On  this,  the  defendants  abandoned  all  attempt  to  main- 
tain the  agreement,  and  the  injunction  continued  in  fiill 

(a)  Sec  this  case  reported  in  1  Sim.,  N.  S.,  650. 


CASES  IK  CHANCEBY.  297 

effect.     Negotiations  for  a  lease,  to  be  granted  by  the        1852. 
Oxford,  Worcester,  and  Wolverhampton  Railway  Com-    jg,  griat 
pany  to  the  Great  Western  Railway  (Company,  were  again    «^'"'*^"r^ 
opened,  but  without  success.  r. 

At  a  meeting  of  the  shareholders  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  held  on  the 
28th  of  October,  1851,  the  fact  of  the  failure  of  negotia- 
tions was  brought  before  the  meeting  by  the  directors  of 
the  Great  Western  Railway  Company,  and  also  a  reply 
thereto  by  the  directors  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company,  who  presented  three 
propositions  for  consideration : — First,  to  make  no  present 
arrangement  with  any  party,  but  to  endeavour,  in  the 
next  session  of  Parliament,  to  obtain  an  opportunity  of 
meeting  the  Great  Western  Railway  Company  on  the 
merits  of  the  whole  case  before  a  parliamentary  commit- 
tee; secondly,  to  enter  into  an  immediate  arrangement 
with  the  narrow  gauge  Companies  north  of  the  Great 
Western  line,  if  possible;  or  thirdly,  to  apply  to  Parlia- 
ment for  powers  to  obtain  independent  outlets  for  their 
traffic,  by  joining  the  Buckinghamshire  Railway  near 
Oxford,  and  the  South  Eastern  and  South  Western  Rail- 
way systems.  A  committee  was  subsequently  appointed 
to  consider  what  measures  should  be  taken  for  promoting 
the  Company's  interests. 

It  appeared  that  the  funds,  by  the  various  Acts  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany authorised  to  be  raised,  were  not  more  than  suffi- 
cient to  complete  their  undertaking. 

A  majority  of  the  directors  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  having  endea- 
voured to  carry  the  adoption  of  the  third  proposition  made 
to  the  shareholders,  viz.  to  make  a  narrow  gauge  extension 
line  from  Wolvercot,  three  miles  north  of  Oxford,  to  the 
line  of  the  South  Western  Railway  near  Brentford ;  and  to 
employ  the  name,  seal,  monies,  funds,  and  credit  of  their 
Company  to  obtain  the  requisite  powers  from  Parliament. 
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23n^'cfe24M.   y 

Pariimnenthay-  ±N  this  case  a  bill  had  been  filed  on  the  9th  of  Febru- 

Compmy  the  ary,  1852,  in  which  the  Great  Western  Railway  Company, 
P^Z^^^  on  behalf  of  themselves  and  all  other  shareholders  in  the 
yaiy  ite  consti-  Oxford,  Worcester,  and  Wolverhampton  Railway  Corn- 
control  or  to  pany,  except  such  of  the  defendants  as  were  sharehold- 
and  it  ia^noV  ^^s  therein,  were  plaintiffs,  against  Mr.  George  Rushout 
the  fanction  ^^^  others,  the  directors  of  the  Oxford,  Worcester,  and 

ox  a  Conrt  ox 

equity  to  decide  Wolverhampton  Railway  Company,  and  against  the  same 
ety  ofanappii-  Company  and  Mr.  Charles  Russell  and  three  other  gentle- 
SmenrtTwy  ^^^'  ^^®  holders  of  certain  shares  in  the  same  Company 

the  original  ob-   Jn  trust  for  the  Great  Western  Railway  Company,  were  de- 
ject contem-         /•      ,  ^  M.      y 
plated  by  the       fendants. 

application  is"  This  was  a  motion  made  on  behalf  of  the  plaintiffs  for  an 
""nnnSt^li!^  injunction,  to  restrain  the  Oxford,  Worcester,  and  Wolver- 
^  means.  But  hampton  Railway  Company,  and  the  directors  thereof,  from 
suit  by  certain   using  or  applying  the  name,  seal,  funds,  and  monies  of  the 

that  a  Company  Company  towards  the  paymentof  any  costs,  charges,  or  ex- 
had  resolved  to 
use  its  funds, 

and  to  pledge  its  credit,  and  to  make  contracts,  for  the  purpose  of  such  an  application  to  Parliament: 
Held^  that  such  appropriation  of  funds  and  pledges  and  contracts  were  illrg^ ;  and,  at  the  instance 
of  the  shareholders,  an  injunction  was  granted  restraining  the  appropriation  of  funds,  the  pledging 
of  the  Company *s  credit,  and  the  entering  into  contracts  in  support  of  such  an  application  to  Pariia- 
ment;  but  the  Court  declined  to  restrain  the  Company  from  introducing  or  soliciting  such  bill,  or  us- 
ing the  luime  and  seal  of  the  Company  for  those  purposes. 

Certain  of  the  directors  of  a  llailway  Company  acting  on  the  nomination  of  another  Railway  Com- 
pany which  was  interested  in  certain  shares  in  it,  and  which  nominated  those  directors  by  virtue  of 
the  Act  constituting  the  Company,  were  excluded,  by  a  resolution  of  the  board  of  directors,  from  the 
meetings  of  the  directors,  and  the  majori^  delegated  all  the  powers  of  the  board  to  a  managing  com- 
mittee:— Held^  that  although  in  such  a  body  the  majority  binds  the  minority,  yet,  that  it  is  essen- 
tial to  the  validity  of  their  acts  that  the  voice  of  the  minority  should  have  Ix^en  heard;  and  such  ex- 
clusion of  directors  was  restrained. 

A  Railway  Company  was  beneficially  entitled  to  certain  shares  in  another  Railway  Company, 
which,  under  the  authority  of  the  Act  constituting  the  latter  Company,  were  vested  in  trustees  for 
the  former.  The  former  Company  filed  a  bill  against  the  directors  and  certain  shareholders  of  the 
latter,  and  against  the  trustees  of  their  own  shares,  complaining  that  certain  dispositions  of  the  trust 
funds  and  contracts,  which  were  in  contemplation,  were  illegal;  and  praying  for  an  account  and  relief 
against  the  directors,  and  an  injunction  to  restrain  such  disposition  of  funds  and  contracts: — fleid^ 
tkust,  as  the  equitable  title  of  the  plaintiffs  was  executed,  they,  making  their  trustees  defendants, 
could  sustain  their  suit,  and  were  not  precluded  from  suing  by  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845,  sect  20,  which  exonerates  Companies  from  seeing  to  the  execu- 
tion of  any  trusts  affecting  shares. 
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pences  of  or  relating  to  or  in  any  manner  occasioned  by  a        1862. 
scheme  for  an  extension  railway  in  the  bill  mentioned,  or    thuQr^^t 
the  soliciting  or  promotion  thereof,  or  a  bill  introduced  or     Wkstkrn 

,  xVAILW AY  \jO» 

about  to  be  introduced  into  Parliament,  as  in  the  plain-      _    v. 
tiffs'  bill  mentioned,  or  from  or  by  reason  of  any  other  bill 
or  scheme  for  the  like  purpose ;  and  also  from  introducing  or 
soliciting  the  bill  or  any  other  bill  for  the  like  purposes, 
or  using  the  name  or  seal  of  the  said  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  for  the  introducing 
or  soliciting  of  such  bill  in  Parliament;  and  in  particular 
from  entering  into  any  contracts,  agreements,  or  engage- 
ments in  the  name  or  on  the  behalf  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  with  refer- 
ence to  the  proposed  undertaking  or  any  other  scheme  for 
the  like  purpose,  or  the  promotion  thereof,  or  with  refer- 
ence to  the  bill  or  any  other  bill  for  the  like  purpose,  or 
the  soliciting  or  promotion  of  any  such  bill;  and  also  from 
excluding  Samuel  Baker,  Frederick  Pratt  Barlow,  Thomas 
Bulkeley,  Richard  Potter,  Henry  Symonds,  and  Thomas 
Williams  (who  were  directors  of  the  Company,  acting  as 
such  on  behalf  of  the  Great  Western  Railway  Company, 
on  their  nomination,  in  pursuance  of  provisions  in  one  of 
the  Acts  constituting  the  same  Company),  or  any  other  of 
the  Great  Western  Railway  Company's  directors  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
from  full  and  free  access  to  and  inspection  of,  and  obtain- 
ing full  and  complete  information  touching  and  concern- 
ing, all  agreements,  contracts,  reports,  correspondence,  and 
proceedings  by  any  of  the  directors,  or  officers,  servants,  or 
agents  of  the  said  Company  relating  to  the  proposed  scheme 
or  undertaking,  or  the  solicitation  or  promotion  of  the  bill 
or  any  matter  preliminary  thereto  or  connected  therewith ; 
and  also  from  excluding  Mr.  Baker  and  the  other  Great 
Western  Railway  Company's  directors  of  the  Company  from 
their  full  and  free  participation  in  and  management  of  the 
affairs  of  the  Company,  and  from  full  and  free  access  to 


292 


CASES   IK  CHANCBBY. 


1852. 
Tus  Orkat 

WSSTBRN 

Railway  Co. 

V. 
RUSHOUT. 


all  books  and  papers  and  proceedings  of  the  same  Com- 
pany, and  of  the  officers,  servants,  and  agents  thereof,  and 
from  receiving  full  information  in  all  respects  as  to  the  re- 
solutions, deliberations,  and  proceedings  of  all  and  every 
the  committees  of  the  same  board  of  directors  appointed 
and  to  be  appointed. 

It  appeared,  that,  in  the  spring  of  1844,  the  formation 
of  a  railway  from  Wolverhampton  by  Worcester,  to  unite 
with  the  Great  Western  Railway  at  Oxford,  was  proposed ; 
and  that  that  Company  consented  to  concur  with  the  ori- 
ginal promoters  in  carrying  out  this  scheme. 

A  provisional  agreement,  dated  the  15th  August,  1844, 
was  entered  into  between  the  directors  of  the  Great  West- 
em  Railway  Company,  and  the  committee  of  management 
of  the  then  proposed  Oxford,  Worcester  and  Wolverhampton 
Railway  Company,  which  was  modified  by  another  agree- 
ment between  the  same  parties,  dated  the  20th  September, 
1844,  by  which  such  a  permanent  rental  of  the  proposed 
line  by  the  Great  Western  Railway  Company  was  guaran- 
teed by  that  Company,  as,  upon  a  calculation  of  the  costs, 
appeared  to  amount  to  a  dividend  of  SI.  lOs,  per  cent,  per 
annum  upon  the  estimated  outlay,  together  with  half  of  any 
surplus  profits. 

The  subscribers'  agreement  of  the  new  Company  was 
afterwards  executed ;  and  it  provided,  that  the  Company 
might  make  further  agreements  with  the  Great  Western 
Company  to  carry  the  above  two  agreements  into  effect, 
with  such  modifications  as  might  be  advisable. 

On  the  4th  of  August,  1845,  "The  Oxford,  Worcester, 
and  Wolverhampton  Railway  Act,  1845,"  was  passed,  by 
which  the  Company  was  incorporated,  with  the  usual  pow- 
ers to  construct  their  railway.  The  following  sections  of 
the  Act  were  referred  to  during  the  hearing: — 

Sect  4  provided,  that  the  capital  of  the  Company  should 
be  1,500,000Z. 

Sect.  5  provided,  that  the  number  of  shares  should  be 
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1652.  gineer  for  the  time  being  of  the  Great  Western  Railway 
Ths  Orsat  Company;  and  that  the  railway  should  be  on  the  broad 
jJ^*""*2o  g^^g^>  so  as  to  admit  of  its  being  worked  continuously 
V.  with  the  Great  Western  Railway;  but,  by  sect  44,  the 

Company  was  directed  to  lay  down  additional  rails  on  the 
narrow  gauge,  between  Abbots  Wood  and  WolTerhampton. 

By  sects.  94  and  95  the  Great  Western  Railway  Company 
and  the  Company  thereby  incorporated,  were  made  seve- 
rally and  jointly  liable  to  pay  to  the  Commissioners  for  the 
improvement  of  the  navigation  of  the  Severn,  such  an  an* 
nual  sum  as  should  be  necessary  to  make  up  their  tolls  to 
a  specified  annual  amount;  and  subsequent  sections  pro- 
vided for  the  apportionment  of  that  liability  as  between 
the  two  Companie& 

Sect.  128  authorised  the  Oidbrd,  Worcester,  and  Wol* 
verhampton  Railway  Company  to  let  on  lease  the  railway 
and  works  to  the  Great  Western  Railway  Company,  with 
the  approbation  of  three-fifths  of  the  shareholders  in  the 
latter  Company;  and  by  sect  129  the  sale  of  the  line  to 
the  Great  Western  Railway  Company  was  authorised  upon 
similar  conditions.  Sect  130  empowered  the  two  Com- 
panies to  make  contracts  for  effecting  the  purposes  of  the 
Act,  and  ratified  all  contracts  made  previously  to  the  Act 
between  the  provisional  committee  of  the  Company  and 
the  directors  of  the  Great  Western  Railway  Company,  with 
the  sanction  of  a  general  meeting  of  shareholders  in  the 
latter  Company.  Sect  131  provided,  that  if  the  Company 
failed  to  complete  their  railways  within  a  specified  lime, 
the  Great  Western  Railway  Company  should  finish  them, 
and  might,  in  specified  events,  be  required  by  the  Board 
of  Trade  so  to  do.  And  by  sect  1 32,  the  Great  Western 
Railway  Company  were  subjected  to  the  provisions  of  an 
Act  of  the  preceding  session,  which  attached  certain  con- 
ditions to  the  construction  of  future  railways. 

The  Great  Western  Railway  Company  became  share- 
holders to  a  large  amount  in  the  undertaking;  and  at  the 
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date  of  the  bill  they  held  3,600  shares  in  the  Company,         1652. 

standing  in  the  names  of  four  persons,  Mr.  Charles  Rus-  j^^  grbat 

sell  and  three  other  gentlemen,  who  were  defendants  in  j»Y[^"™2o. 
thb  suit,  upon  certain  trusts,  declared  in  an  indenture  «• 

RUBHOUT 

dated  the  23rd  of  March,  1848.  The  Great  Western  Rail- 
way Company  had  paid  180,0002.  in  respect  of  these  shares ; 
and,  in  exercise  of  the  powers  vested  in  them,  they  appoint- 
ed six  members  of  their  own  body  directors  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company. 

It  became  obvious,  after  the  passing  of  the  Act  of  18*l<5, 
that  the  proposed  railway  and  works  could  not  be  com- 
pleted for  the  sum  authorised  to  be  raised ;  and  the  Ox- 
ford, Worcester,  and  Wolverhampton  Railway  Company; 
by  the  defendant  Mr.  Rufford,  then  their  chairman,  and 
three  other  gentlemen,  who  were  constituted  a  commit- 
tee for  the  purpose,  negotiated  with  the  Oreat  Western 
Railway  Company  for  a  lease  to  the  latter  Company  of  the 
line,  upon  the  guarantee  of  an  increased  rental;  and  the 
Great  Western  Railway  Company  were  willing  to  accede  to 
the  proposal  upon  certain  conditions. 

The  Oxford,  Worcester,  and  Wolverhampton  Amend- 
ment Act,  1846,  was  passed  in  that  year.  By  it  the  Com- 
pany was  authorised  to  raise  an  additional  capital  of 
220,000^,  and  to  make  certain  extension  and  branches  of 
and  to  their  original  undertaking. 

By  "  The  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way (Amendment)  Act,  1 848,"  the  Company  were  author- 
ised to  ndse  an  additional  sum  of  750,000^  By  another 
Act^  iotitled  "  The  Oxford,  Worcester,  and  Wolverhampton 
Railway  (Deviation)  Act,  1848,"  the  Company  were  author- 
ised to  alter  their  line,  and  to  terminate  it  by  a  junction 
at  a  specified  point  on  the  London  and  North-Western 
Railway.  The  creation  of  additional  capital  for  these 
specified  purposes  was  authorised  to  be  raised ;  and  it  was 
provided,  that  it  should  not  be  lawful  for  the  Company, 
out  of  any  money  by  that  or  any  other  Act  authorised  to 
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inight  deem  hostile,  which  steps  it  was  desirable  should  not        1852. 
be  made  known  for  some  time  to  the  Great  Western  Rail-    j^,  orbat 
^iBray  Company,  and  which  could  not  be  attained  so  long   «^"*"*2o 
^is  the  Great  Western  directors  sat  at  and  attended  that  v. 

iDoard, — authority  should  be  granted  to  the  General  Pur- 
X>oses  Committee  to  withhold  the  minutes  of  their  pro- 
<;eedings  from  the  board  for  confirmation,  until,  in  their  es- 
timation, the  attainment  of  the  object  desired  should  ren- 
der the  withholding  such  minutes  any  longer  unnecessary. 
The  bill,  after  stating  the  above  facts  and  circumstances 
mt  length,  charged  that  the  proposed  extension  was  illegal, 
and  would  be  prejudicial  to  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company;  and  that  the  scheme 
was  without  the  sanction  of  the  shareholders.     It  also 
charged,  that  all  proceedings  of  the  General  Purposes  Com- 
mittee were  void.    It  also  charged,  that  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company  would  not 
institute  proceedings  in  their  corporate  capacity  for  the 
redress  of  the  grievances  complained  of;  and  it  charged, 
that  the  capital  of  the  Company  was  insufficient  for  its 
special  purposes;  and  that  the  contribution  of  any  of  their 
monies  towards  the  extension  line  would  be  a  misappli- 
cation of  the  funds,  and  would  make  it  impossible  for 
the  Company  to  complete  the  works  they  were  authorised 
to  make. 

The  bill  prayed  an  account  of  the  monies  paid  out  of 
the  funds  of  the  Company  about  the  extension  scheme ; 
and  that  such  monies  might  be  made  good  by  the  defend- 
ants, other  than  the  directors  appointed  by  the  Great 
Western  Railway  Company;  and  that  they  might  indem- 
nify the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  against  all  engagements  entered  into  by  them 
with  reference  to  the  extension  scheme.  It  also  prayed 
for  an  injunction  co-extensive  with  the  injunction  asked 
upon  the  motion  (a). 

(a)  See  ante,  pp.  290—292. 
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The  motion  now  came  on  for  argument 

Mr.  Malins,  Mr.  FolleU,  and  Mr.  Bovill  took  a  preliminary 
objection,  that  the  plaintiffs  had  no  right  to  sustain  this 
suit,  because  its  object  was  to  alFect  the  internal  manage- 
ment of  the  Company,  and  the  plaintiffs  did  not  appear  in 
the  share  list  as  shareholders. 

The  Vice- CuAKCKLLOR  said  that  this  objection  could  not 
be  treated  as  preliminary,  but  would  form  part  of  the  de- 
fence. 

Mr.  BetheO  and  Mr.  G.  Laie  RussdI.  in  support  of  the 
motion. — This  is  an  application  by  a  party  interested  in 
the  corporate  funds  to  restrain  an  incorporated  Company 
frv>m  applying  its  funds  to  purposes  foreign  to  the  objects 
to  which,  by  the  constitution  of  the  Company,  they  are 
deroted.     The  general  object  of  the  Company  wms  the 
fbimation  and  continuance  of  a  line  of  commimicAtioD  hr 
railway  from   Oxford  to  WolTerfaampton  on  the  farosd 
gauge,  so  as  to  admit  of  its  being  worked  continuously 
with  the  Great  Western  Railwar.    And  the  Acts  direct 
the  bioad  gauge  to  be  laid  down :  except  that*  orer  a  short 
portion  ot  the  line  from  Abbotswood  to  WolT^faamptm,  a 
narrow  sause  line  is  to  be  laid  down  also  as  an  additional 
line.     It  was  on  the  &ith  of  these  plans  and  obligatiotis 
that  the  public  tvx^k  shares  and  adranced  thor  money. 
The  object  of  the  pr.-'posed  btU  is  to  lay  down  the  narrow 
s:au;se  alon^r  the  whole  line,  and  to  open  a  did^ent  fine  of 
communication  in  cx^nnexb.^n  with  the  narrow  zanca^  finest 
with  a  terminasion  and  tra£c  di&rent  fr«?Di  what  all  par- 
ties contemplated,  and  to  place  the  endre  manaireflMnt 
and  conarol  of  all  the  wi^rks  under  a  O^npany  working  on 
the  narr-^w  -jiMe.     These  may  be  Tery  pc»?per  thincs  to 
be  d'-Hie.  bat  thtjy  ar-  aoc  the  ocjects  w  which  the 
*f  the  C-'mraav  jjr-   Ir^L'caied .  ani^^  xSwjy  caztmTC  be 
whilst  any  3it:m*:t:r  'H  ^he  iao^rovs^^jced  ^>*)dy  '^bjixts  tt> 
these  pc'?c*-'se»i  .*! 
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The  plaintiffis  therefore  contend,  that  the  use  of  the  seal 
of  the  Company,  and  the  introduction  of  this  bill,  cannot 
l)e  considered  as  having  been  done  on  behalf  of  the  Com- 
jpany;  that  these  acts  have  been  done  by  a  section  only  of 
"the  persons  entitled  to  represent  tlie  Company;  and  that 
"the  majority  of  the  directors  and  shareholders  of  this  Com- 
pany are  pursuing  unlawful  objects  by  unlawful  means. 
TThis  is  what  a  Court  of  Equity  will  restrain  by  injunction : 
The  AUamey-Oeneral  v.  The  Corporation  of  Norwich  (a), 
Caiman  v.  The  Eastern  Counties  Railway  Company  (6), 
Mwniz  v.  The  Shrewsbury  Railway  Company  (c),  Stevens  v. 
The  South  Devon  Railway  Company  (d).     By  the  Acts  con- 
stituting the  Company  the  plaintiffs  were  entitled  to  hold 
shares  by  trustees  on  their  behalf;  and  in  exercise  of  the 
right  given  them  they  are  now  beneficially  entitled  to  shares 
to  the  amoimt  of  180,000/.     Whatever,  therefore,  might 
be  the  force  of  the  objection  in  ordinary  cases,  the  special 
rights  here  given  to  the  plaintiffs  entitle  them  to  complain 
of  the  internal  management,  which  affects  their  inter- 
ests in  the  undertaking.    The  plaintiffs  and  their  trustees, 
holders  of  their  shares,  who  are  made  defendants,  represent 
all  the  interest  in  the  plaintiffs'  shares.   They  are  also  sure- 
ties for  the  payment  of  such  annual  sum  as  by  the  Act  this 
Company  may  be  bound  to  pay  to  the  Commissioners  of 
the  Severn  Navigation.     This  obligation  was  incurred  in 
consideration  of  the  advantages  to  be  obtained  by  the 
plaintiffs  from  the  line  being  worked  on  the  broad  gauge; 
and  so  long  as  the  plaintiffs  remain  liable  to  this  obliga- 
tion they  have  a  sufficient  interest  in  the  internal  manage- 
ment of  the  Company  to  prevent  the  application  of  the 
Company's  funds  to  a  change  of  this  object. 

The  plaintiffs  have  delayed  coming  to  this  Court  to 
restrain  the  threatened  proceedings  as  long  as  possible. 
After  the  decided  opinion  of  Lord  Cranworth,  expressed  in 
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(a)  16  Sim.  225. 

(h)  4  Uailw.  Caa.  513# 


(c)  13  Bcav.  1. 

(d)  Id.  48. 


^ 
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18SS.        Bemait  v.  Ruford  (a),   ther  did  not  antkaiMte  that  the 
Tn  Obut    bu°c  objects  voald  be  pursued  fiutha-;  and  althongfa  the 
*""'"'     notices  in  Kovember,  1851,  shewed  an  intention  of  some 
r.  persons  to  apply  to  Parliament  to  vmzj  the  line,  which 

was  known  to  the  plunti^  that  notice  did  not  contain 
anything  to  suggest  that  thoe  was  an  intentum  to  do  any 
act  which  is  now  sought  to  be  restruned.  The  snbseqoent 
condact  <^  the  majority  of  the  directors,  by  exdnding  the 
direct4»s  nominated  by  the  plaintiS^,  kept  them  in  igno- 
rance until  the  S8th  January,  1853;  when  the  plaintiflb 
immediately  detennined  to  proceed  in  this  Coort ;  and  they 
filed  their  bill,  and  made  this  application  with  due  dili- 
gence after  that  time. 

Mr.  Malins,  Kr.  FoBm,  and  Mr.  BoviB  for  the  Oxfoid, 
Worcester,  and  Wolverhampton  Railway  Company,  and 
the  directors  in  oppoation  to  the  motion. — ^The  Great 
Western  Railway  Company  would  nut,  if  they  had  been 
prirate  individuals  entitled  to  shares  in  this  Company, 
vested  in  certain  persons  upon  a  secret  trust  for  them, 
have  had  any  right  to  sue.  The  Act  constituting  this  Com- 
pany iocorporates  the  Ctnnpanies  Clauses  CmisoUdation 
Act,  lSi5,  which,  by  sect.  SO,  prorides  that  the  Company 
shall  not  be  bound  to  see  to  the  execution  of  any  tinst  to 
which  any  of  the  ^ares  may  be  subject  Tlie  plwntiffii, 
therefore,  as  a  Company  holding  shares  in  the  names  of 
trustees,  cannot  sustain  such  a  suit  as  this.  But  the  posi- 
tion of  the  Great  Western  Railway  Cmpany  is  anomalous; 
euch  interests  as  they  hare  in  this  Company  they  hare  in 
a  special  character,  with  special  privileges;  they  have  no 
rights  or  interests  in  common  with  any  other  shareholders, 
and  they  hare  no  common  ground  with  them  on  which 
thcT  can  affect  to  sue  on  behalf  of  themselves  and  other 
the  fihareholders  except  the  defendants  Either,  there- 
fore, they  have  no  interest  which  this  Company  is  bonnd 

(ii)  I  SiiD^  N.  S,  5SO. 
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€o  ragard,  from  which  it  would  follow  that  they  have  no        1852. 
xigfat  of  suit  at  all,  or,  if  they  have  an  interest,  it  ia  not    thToriut 
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wiarehoiders;  and  in  that  view  of  the  case  the  Company  is      _    v. 

"aiot  represented,  and  the  suit  is  imperfect. 

It  is  important,  as  to  large  Companies,  to  sustain  the 

Tule^  that  a  Company  shall  not  be  affected  by  trusts,  or 

-Im  answerable  to  persons  not  having  the  recognised  title 
of  being  shareholders  on  the  list  If  this  be  departed 
flom.  Companies  would  be  involved  in  endless  litigations 
where  the  equitable  titles  to  shares  were  in  dispute. 

The  Great  Western  Railway  Company  have  no  rights  in 
this  Court  in  respect  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company  beyond  such  rights  as  are 
distinctly  defined.  This  was  the  expressed  opinion  of 
Lord  Oranworth  in  Beman  v.  Rufford  (a) ;  and  it  is  not  al- 
lied in  the  bill  that  any  of  those  defined  rights  of  the 
Great  Western  Railway  Company  are  attempted  to  be  in- 
terfered witL 

But  if  the  plaintiffs  have  any  right  to  sustain  this  bill, 
they  have  no  right  to  an  injunction  on  this  motion;  they 
have  allowed  the  defendants  to  go  on  with  their  proceed- 
ings from  the  28th  of  October,  1851,  when  the  directors 
suggested  the  propriety  of  an  application  to  Parliament  to 
obtain  independent  outlets  for  the  Company's  traffic. 
Since  that  date,  the  Company  and  the  directors  have  been 
openly  taking  measures  for  applying  to  Parliament  for  that 
object;  and  their  purpose  was  distinctly  made  known  to  the 
plaintiffs  and  their  agents  by  the  notice  in  the  Gazette  in 
November,  1851,  announcing  the  intention  of  the  Company 
to  apply  to  Parliament,  which  expressly  indicated  its  ob- 
jects, and  was  signed  by  the  Company's  solicitors  as  such. 
Having  allowed  the  defendants  to  proceed  in  their  plans, 

(a)  1  Sim.,  N.  8.,  550,  571. 
VOL.  V.  X  D.  O.  S. 
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and  to  incur  heavy  expenses  since  that  time,  it  is  now  too 
late  for  them  to  ask  for  an  injunction  on  an  interlocutory 
application. 

But  the  substance  of  the  defendants'  case  is,  that  they 
are  entitled  to  do  what  they  are  doing.  It  is  the  prero- 
gative of  Parliament  alone  to  alter  the  constitution  of  a 
body  which  it  has  created,  and  it  b  of  common  right  for 
the  subject  to  apply  to  Parliament  for  the  purpose;  and 
surely  it  must  be  competent  for  a  Company  constituted  by 
Parliament  to  ask  Parliament,  by  petition,  to  alter  its  con- 
stitution, using  its  name  and  seal  for  the  purpose;  and  if 
that  be  so,  then  the  common  and  ordinary  expenses  of  such 
an  application  will  be  properly  incurred  as  a  consequence  of 
the  right.  It  is  unreasonable  to  admit  that  an  act  may 
be  done,  but  not  to  allow  the  expenditure  necessary  to  the 
performance  of  that  act  The  monies  to  be  advanced  are  to 
be  advanced  for  a  short  time  only,  in  making  the  neces- 
sary deposits,  which  will  be  returned  whether  the  bill  shall 
pass  into  a  law  or  not;  and  the  contracts  are  only  con- 
ditional, not  binding  if  the  bill  does  not  pass  into  a  law, 
but  they  will  be  binding  on  the  Company,  by  virtue  of  the 
power  of  Parliament,  if  it  pass. 

The  plaintiffs  object,  that  their  directors  have  been  ex- 
cluded from  the  deliberations  of  the  board,  and  that  a  plan 
has  been  adopted  to  prevent  their  knowing  what  was  done 
To  the  extent  to  which  that  has  been  done  it  was  necessary. 
The  conduct  of  the  Great  Western  Railway  Company  had 
for  a  long  time  rendered  this  line,  on  which  very  large 
sums  had  been  expended,  unremunerative.  They  had  re- 
fused to  agree  with  the  Company  on  remunerative  terms, 
and  it  was  necessary  for  it  to  look  out  for  other  means  of 
traflSc;  and  to  have  permitted  the  Great  Western  Railway 
Company's  directors  to  know  all  that  was  done,  would  have 
been  to  neutralize  the  efforts  of  the  Company.  In  all  pub- 
lic bodies  the  majority  must  decide;  and  here  the  majority 
of  the  Company,  indeed  all  but  the  Great  Western  Railway 
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Company  and  their  trustees  and  agents,  concur  in  the  pre-        l^^^- 

sent  course.  The  Great 

The  present  question  is  one  of  internal  regulation,  with  iJ5[lway*Co. 
wMch  this  Court  ought  not  to  interfere.     This  Court  will  «'• 

put  an  end  to  a  partnership,  and  direct  all  proper  pro- 
ceedings incident  to  the  dissolution ;  but  it  is  not  its  habit 
to  conduct  the  affairs  of  a  partnership  as  a  continuing  con- 
cern. Upon  thb  principle  the  defendants  submit  that 
tliis  Court  ought  not  to  interfere,  but  that  it  ought  to 
leave  their  affairs  to  the  decision  of  the  majority. 

Hey  cited  Heathcote  v.  The  North  Staffordshire  Railway 
Cmpany  (a).  Ware  v.  The  Grand  Junction  Waterworks 
Company  (&),  Parker  v.  The  River  Dunn  Navigation  Com- 
pa»y(c),  Newry^  Warrenpoint,  Jk  Rostreven  Railway  Com- 
pony  v.  Moss  (d),  Foss  v.  Harbotde  (e),  Lord  v.  The  Copper 
M\nersGompany(f)y  and  The  Attorney-General  v.  The  Man- 
d^ester  and  Leeds  Railway  Company  {g). 

The  Vicb-Chancbllob,  at  the  conclusion  of  the  defend- 
^ts'  argument,  desired  that  the  argument  in  reply  might  be 
confined  to  the  right  of  the  defendants  to  use  the  name 
^d  seal  of  the  Company  in  the  proposed  application  to 
Parliament,  and  to  exclude  the  directors  of  the  Great  West- 
ern Railway  Company  from  information  as  to  the  pro- 
ceedings. 

Mr.  BetheU  in  reply  on  these  points. 

The  Vice-Cuancellor: — 

The  first  question  that  occurs  here  is  the  question  as  to     Feb,  24th, 
the  form  of  the  suit.     The  bill  is  filed  by  the  Great  Wcst- 

(a)  2  Mac.  &  G.  100.  (e)  2  Hare,  401. 

(b)  2  R  &  M.  470.  {/)  2  De  G.  &  S.  308;  and  on 

(c)  1  De  G.  &  S.  192.  Apiwal,  2  Th.  740. 

Id)  15  Jiir.  437.  (^)  1  Railw,  Cas.  436. 
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ern  Railway  Company  on  behalf  of  themselves  and  all 
other  the  shareholders  in  this  Company,  except  such  of 
them  as  were  defendants,  seeking  the  relief  prayed  by  the 
bill 

It  appears  by  the  bill,  and  upon  the  affidavits,  that  the 
plaintiffs  are  not  shareholders  in  their  own  name  in  this 
Company;  but  the  bill  states,  and  it  is  proved  by  affidavit^ 
that  they  have  got  a  large  number  of  shares  that  are  stand- 
ing in  the  names  of  four  persons,  who  are  trustees  for  the 
plaintiffs,  and  who  are  named  as  defendants  to  this  record ; 
and  in  that  state  of  matters  it  was  contended,  that  the 
Company  had  no  such  interest  as  enabled  them  to  main- 
tain this  suit,  suing  on  behalf  of  themselves  and  all  others 
the  shareholders. 

With  reference  to  that  question,  I  think  they  have  an  in- 
terest to  maintain  this  suit.  There  is  a  valid  trust,  beyond 
all  doubt  valid,  on  which  these  shares  are  held  for  the  Great 
Western  Railway  Company,  they  are  the  only  persons  who, 
under  that  trust,  are  interested  in  the  shares.  They  have 
therefore  an  interest  in  what  is  sought  by  this  bill,  to  pro- 
tect the  property  and  concerns  of  this  Company. 

It  is  very  true,  that,  for  many  purposes,  the  Com- 
pany are  only  bound  to  regard  the  legal  title.  One  of  the 
clauses  of  the  Act  is,  that  the  Company  shall  not  be  bound 
to  see  to  the  execution  of  any  trust.  Now,  they  are  not 
asked  here  to  see  to  the  execution  of  any  trust,  they  are 
only  asked  to  act  on  a  title,  which  is  a  trust  executed, 
and  is  an  equitable  not  a  legal  title ;  and  enabling  these 
parties  to  maintain  this  suit  does  not  in  any  way  change 
the  jurisdiction  on  the  subject-matter:  so  that  I  must  as- 
sume for  this  purpose  that  the  legal  shareholders  them- 
selves could  maintain  this  bill  It  is  not  like  those  cases  in 
which  the  cestui  que  trust  suing  in  this  Court,  and  mak- 
ing the  trustee  a  defendant,  asserts  a  right  against  another 
party,  which  is  a  right  to  be  asserted  by  the  trustee  in  a 
Court  of  law.     The  trustee,  or  cestui  que  trust,  can  sue 
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in  this  Court,  and  therefore  that  objection  cannot  apply; 
and,  when  it  is  added  to  this,  that  the  trustees  themselves, 
'the  persons  who  are  the  legal  owners  of  the  shares,  are 
jparties  to  the  suit,  and  bound  by  the  proceedings,  I  con- 
:fess  I  do  not  see  any  objection  to  the  frame  of  the  suit 
Jforeover,  the  Act  of  Parliament  itself  assumes  that  the 
<}reat  Western  Railway  Company  may  have  an  equitable 
"title  in  these  shares;  for  it  provides,  in  the  12th  section, 
^at,  having  taken  these  shares,  they  may  guarantee  in- 
terest on  the  money  necessary  to  be  raised  to  enable  them 
to  take  the  shares,  on  such  conditions  as  the  holders  for 
the  time  being  of  the  shares,  or  the  parties  in  whose  hands 
they  may  be  placed  as  security,  may  agree  upon.     It  ap- 
pears, that  these  shares  are,  in  fact,  placed  in  the  hands 
of  the  trustees,  subject  to  certain  guarantees,  and  pur- 
suant to  that  clause;  so  that  we  have  the  Great  Western 
Railway  Company  here  precisely  in  the  position  which  the 
Act  of  Parliament  regulating  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  contemplated,  namely, 
having  an  equitable  title  in  these  shares,  but  subject  to 
those  guarantees  held  by  the  persons  who  are  the  owners 
of  the  shares.     For  these  reasons,  I  think  the  suit  is  pro- 
perly constituted  as  to  its  frame. 

The  next  question  is,  as  to  the  substance  of  this  mo- 
tion. The  design  of  the  application  to  Parliament,  which 
18  the  subject  of  this  suit,  is  to  vary  the  scheme  of  this 
Railway  Company  The  objects  of  the  Act  of  Parlia- 
ment applied  for  are  fully  stated  in  the  advertisement  con- 
tained in  the  Gazette,  which  appeared  on  the  11th  of 
November,  and  on  some  subsequent  days.  Now,  in  my 
opinion,  having  regard  to  the  cases  that  liave  been  re- 
ferred to,  the  design  of  the  application  to  Parliament,  as 
appearing  by  those  notices,  is  a  lawful  design,  if  lawfully 
pursued.  Parliament  created  this  Company,  and  I  think 
the  power  must  rest  with  Parliament  to  vary  the  constitu- 
tion of  the  Company,  to  control  it,  to  annihilate  it,  or  to 
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any  application  to  Parliament  for  the  purpose  of  obtaining 
an  Act  authorising  the  Company  to  construct  any  other 
railway,  or  execute  any  other  work  or  undertaking. 

By  a  subsequent  Act,  passed  in  1850,  the  Shrewsbury 
and  Birmingham  Railway  Company,  the  Shrewsbury  and 
Chester  Railway  Company,  and  the  South  Staffordshire 
Railway  Company  were  empowered  to  subscribe  money  to, 
and  to  hold  shares  in,  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company;  but  it  was  declared  that  no- 
thing in  that  Act  should  affect  the  rights,  privileges,  in- 
terests, or  liabilities  of  the  Great  Western  Railway  Com- 
pany under  the  former  Acts. 

In  consequence  of  differences  which  arose  between  the 
Great  Western  Railway  Company  and  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company,  a  majority 
of  the  directors  in  the  latter  Company  determined  not  to 
enter  into  any  agreement  with  the  Great  Western  Railway 
Company;  but  in  February,  1851,  an  agreement  was  en- 
tered into  by  agents  acting  for  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  and  the  London  and 
North  Western  and  the  Midland  Railway  Companies,  by 
which  the  narrow  gauge  was  agreed  to  be  laid  down  for 
the  whole  length  of  the  line;  and  the  working  of  the  entire 
concern  was  agreed  to  be  transferred  to  these  last  Com- 
panies upon  certain  terms  embodied  in  the  agreement.  In 
a  suit  of  Bemany.Rufford(a),  heard  in  1851,  the  Court,  how- 
ever, gave  the  defendants  liberty  to  try  the  validity  of  the 
agreement ;  but  it  expressed  an  opinion  that  the  agreement 
was  invalid,  and  granted  the  injunction  in  the  mean  time. 
On  this,  the  defendants  abandoned  all  attempt  to  main- 
tain the  agreement,  and  the  injunction  continued  in  full 

(a)  See  this  case  repoitcd  in  1  Sim.,  N.  S.,  550. 
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the  part  of  the  Oxford,  Worcester,  and  Wolverhampton         1852. 
lUilway  Company,  not  only  involving  an  expenditure  of    .p„^  grkat 
money  but  binding  the  Company  to  pay  salaries;  and  that    ji^*®^"*2a. 
they  have  incurred  other  expenses  on  account  of  the  Com-      _    «. 
pany  at  the  time  I  have  mentioned.     It  is  not  alleged  that 
this  was  known  to  the  Great  Western  Railway  Company 
directors,  who  were  directors  of  that  Company,  and  at- 
tended the  board,  till  the  28th  of  January. 

It  is  clearly  not  in  dispute  that  the  Company  mean  to 
make  use  of  the  funds,  and  to  pledge  the  credit,  and  enter 
into  contracts  on  behalf  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company,  for  the  purpose  of  promot- 
ing this  undertaking. 

It  is  said,  that  it  is  to  be  temporary;  but  it  is  no  where 
alleged,  that  the  expenses  of  promoting  the  bill  in  Parlia- 
ment, which  may  be  very  great,  and  other  things  of  that 
kind,  are  not  meant  to  be  defrayed  out  of  the  funds  of  the 
Company.  Now,  upon  all  the  authorities  referred  to,  that 
is  an  unlawful  application  of  the  funds,  and  an  application 
which  this  Court  will  not  permit.  I  do  not  see  any  differ- 
ence between  applying  the  funds  of  the  Company,  and  en- 
tering into  contracts  in  the  name  of  the  Company  for  this 
purpose.  It  appears  to  me,  upon  the  authorities  that  have 
been  referred  to,  that  there  can  be  no  doubt  that  that  is  a 
course  of  things  which  this  Court  will  interfere  to  restrain ; 
and  I  have  no  doubt,  therefore,  as  far  as  the  injunction  is 
sought  as  to  that,  that  the  injunction  ought  to  be  granted. 

The  next  question  is  as  to  the  exclusion  of  the  Great 
Western  Railway  Company's  directors  from  the  meetings 
of  the  board,  and  the  concealment  from  them  of  what  has 
been  going  on.  Now,  it  was  said  at  the  bar  that  that 
course  of  proceeding  was  strictly  within  the  letter  of  the 
law.  I  certainly  was  surprised  to  hear  that  proposition,  be- 
cause, upon  every  principle  governing  not  only  bodies  of  this 
kind,  but  governing  private  partnerships  where  there  is  a 
body  of  persons,  in  which  the  majority  is  to  bind  the  mino- 
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was  signed  by  the  solicitors  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company,  as  such.  The  draft 
of  the  bill  was  prepared,  the  proposed  line  was  survey- 
ed, plans  and  books  of  reference  were  prepared  and  depo- 
sited, and  notices  were  served  on  the  landowners  along 
the  proposed  line.  Agreements  also  were  entered  into 
with  some  of  the  landowners.  These  acts  were  done  by  a 
majority  of  the  directors  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company.  They  also  expended 
the  monies  and  pledged  the  credit  of  the  Company  for 
these  purposes.  They  also  employed  the  Company's  name 
and  seal  in  promoting  the  bilL  The  subscription  contract, 
for  the  extension  was  got  up  upon  the  credit  of  the  Com- 
pany, and  the  greater  part  of  the  subscribed  capital  was 
deposited  out  of  the  funds  of  the  Company. 

Early  in  1851,  the  majority  of  the  board  of  directors 
appointed  themselves  a  committee,  under  the  designation 
of  "  The  General  Purposes  Committee,"  to  the  exclusion 
of  the  directors  appointed  by  the  Great  Western  Railway 
Company;  and  all  the  powers  of  the  directors  were  dele- 
gated to  and  exercised  by  that  committee.  The  General 
Purposes  Committee  appointed  Mr.  Locke  engineer  and 
Mr.  Fuller  the  land-surveyor  to  the  said  extension  line, 
and  fixed  the  terms.  It  also  appointed  four  of  their  num- 
ber as  a  deputation  to  canvass  the  landowners  on  the  pro- 
posed line.  This  committee  also  authorised  the  secretary 
to  affix  the  corporate  seal  to  petitions  to  Parliament,  to 
subscription  contracts,  and  to  all  requisite  documents  for 
prosecuting  the  Company's  bill  in  the  ensuing  session. 

At  a  meeting  of  the  directors,  held  on  the  28th  of  Ja- 
nuary, 1852,  it  was  resolved,  that,  inasmuch  as  the  position 
of  the  Company  rendered  it  desirable  that  they  should 
take  steps  which  the  Great  Western  Railway  Company 
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might  deem  hostile,  which  steps  it  was  desirable  should  not 
be  made  known  for  some  time  to  the  Great  Western  Rail- 
way Company,  and  which  could  not  be  attained  so  long 
as  the  Great  Western  directors  sat  at  and  attended  that 
board, — ^authority  should  be  granted  to  the  General  Pur- 
poses Committee  to  withhold  the  minutes  of  their  pro- 
ceedings from  the  board  for  confirmation,  until,  in  their  es- 
timation, the  attainment  of  the  object  desired  should  ren- 
der the  withholding  such  minutes  any  longer  unnecessary. 

The  bill,  after  stating  the  above  facts  and  circumstances 
at  length,  charged  that  the  proposed  extension  was  illegal, 
and  would  be  prejudicial  to  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company;  and  that  the  scheme 
was  without  the  sanction  of  the  shareholders.  It  also 
charged,  that  all  proceedings  of  the  General  Purposes  Com- 
mittee were  void.  It  also  charged,  that  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company  would  not 
institute  proceedings  in  their  corporate  capacity  for  the 
redress  of  the  grievances  complained  of;  and  it  charged, 
that  the  capital  of  the  Company  was  insufficient  for  its 
special  purposes ;  and  that  the  contribution  of  any  of  their 
monies  towards  the  extension  line  would  be  a  misappli- 
cation of  the  fiinds,  and  would  make  it  impossible  for 
the  Company  to  complete  the  works  they  were  authorised 
to  make. 

The  bill  prayed  an  account  of  the  monies  paid  out  of 
the  funds  of  the  Company  about  the  extension  scheme ; 
and  that  such  monies  might  be  made  good  by  the  defend- 
ants, other  than  the  directors  appointed  by  the  Great 
Western  Railway  Company ;  and  that  they  might  indem- 
nify the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  against  all  engagements  entered  into  by  them 
with  reference  to  the  extension  scheme.  It  also  prayed 
for  an  injunction  co-extensive  with  the  injunction  asked 
upon  the  motion  (a). 
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(a)  See  ante,  pp.  290—292. 
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The  motion  now  came  on  for  argument 

Mr.  Matins,  Mr.  FolkU,  and  Mr.  BovUl  took  a  preliminary 
objection,  that  the  plaintiffs  had  no  right  to  sustain  this 
suit,  because  its  object  was  to  affect  the  internal  manage- 
ment of  the  Company,  and  the  plaintiffs  did  not  appear  in 
the  share  list  as  shareholders. 

The  Vice- Chancellor  said  that  this  objection  could  not 
be  treated  as  preliminary,  but  would  form  part  of  the  de- 
fence. 

Mr.  Betheli  and  Mr.  (?.  LaJce  RtLSseU,  in  support  of  the 
motion. — This  is  an  application  by  a  party  interested  in 
the  corporate  funds  to  restrain  an  incorporated  Company 
from  applying  its  funds  to  purposes  foreign  to  the  objects 
to  which,  by  the  constitution  of  the  Company,  they  are 
devoted.     The  general  object  of  the  Company  was  the 
formation  find  continuance  of  a  line  of  communication  by 
railway  from   Oxford  to  Wolverhampton  on  the  broad 
gauge,  so  as  to  admit  of  its  being  worked  continuously 
with  the  Great  Western  Railway.     And  the  Acts  direct 
the  broad  gauge  to  be  laid  down;  except  that,  over  a  short 
portion  of  the  line  from  Abbotswood  to  Wolverhampton,  a 
narrow  gauge  line  is  to  be  laid  down  also  as  an  additional 
line.     It  was  on  the  faith  of  these  plans  and  obligations 
that  the  public  took  shares  and  advanced  their  money. 
The  object  of  the  proposed  bill  is  to  lay  down  the  narrow 
gauge  along  the  whole  line,  and  to  open  a  different  line  of 
communication  in  connexion  with  the  narrow  gauge  lines, 
with  a  termination  and  traffic  different  from  what  all  par- 
ties contemplated,  and  to  place  the  entire  management 
and  control  of  all  the  works  under  a  Company  working  on 
the  narrow  gauge.     These  may  be  very  proper  things  to 
be  done,  but  they  are  not  the  objects  to  which  the  funds 
of  the  Company  are  dedicated;  and  they  cannot  be  done 
whilst  any  member  of  the  incorporated  body  objects  to 
these  proposed  changes. 
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The  plaintiffs  therefore  contend,  that  the  use  of  the  seal 
of  the  Company,  and  the  introduction  of  this  bill,  cannot 
be  considered  as  having  been  done  on  behalf  of  the  Com- 
pany ;  that  these  acts  have  been  done  by  a  section  only  of 
the  persons  entitled  to  represent  the  Company;  and  that 
the  majority  of  the  directors  and  shareholders  of  this  Com- 
pany are  pursuing  unlawful  objects  by  unlawful  means. 
This  is  what  a  Court  of  Equity  will  restrain  by  injunction : 
The  Attorney-General  v.  The  Corporation  of  Norwich  (a), 
Colman  v.  The  Eastern  Counties  Railway  Company  (6), 
Muntz  V.  The  Shrewsbury  Railway  Company  (c),  Stevens  v. 
The  South  Devon  Railway  Company  (d).  By  the  Acts  con- 
stituting the  Company  the  plaintiffs  were  entitled  to  hold 
shares  by  trustees  on  their  behalf;  and  in  exercise  of  the 
right  given  them  they  are  now  beneficially  entitled  to  shares 
to  the  amoimt  of  180,000f.  Whatever,  therefore,  might 
be  the  force  of  the  objection  in  ordinary  cases,  the  special 
rights  here  given  to  the  plaintiffs  entitle  them  to  complain 
of  the  internal  management,  which  affects  their  inter- 
ests in  the  undertaking.  The  plaintiffs  and  their  trustees, 
holders  of  their  shares,  who  are  made  defendants,  represent 
all  the  interest  in  the  plaintiffs'  shares.  They  are  also  sure- 
ties for  the  payment  of  such  annual  sum  as  by  the  Act  this 
Company  may  be  bound  to  pay  to  the  Commissioners  of 
the  Severn  Navigation.  Tliis  obligation  was  incurred  in 
consideration  of  the  advantages  to  be  obtained  by  the 
plaintiffs  from  the  line  being  worked  on  the  broad  gauge; 
and  so  long  as  the  plaintiffs  remain  liable  to  this  obliga- 
tion they  have  a  sufiicient  interest  in  the  internal  manage- 
ment of  the  Company  to  prevent  the  application  of  the 
Company's  funds  to  a  change  of  this  object 

The  plaintiffs  have  delayed  coming  to  this  Court  to 
restrain  the  threatened  proceedings  as  long  as  possible. 
After  the  decided  opinion  of  Lord  Cranworth,  expressed  in 
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was  known  to  the  plaintiffs,  that  notice  did  not  contain 
anything  to  suggest  that  there  was  an  intention  to  do  any 
act  which  is  now  sought  to  be  restrained.  The  subsequent 
conduct  of  the  majority  of  the  directors,  by  excluding  the 
directors  nominated  by  the  plaintiffs,  kept  them  in  igno- 
rance until  the  28th  January,  1852;  when  the  plaintiffs 
immediately  determined  to  proceed  in  this  Court;  and  they 
filed  their  biU,  and  made  this  application  with  due  dili- 
gence after  that  time. 

Mr.  MalinSy  Mr.  FoUetty  and  Mr.  BoviU  for  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  and 
the  directors  in  opposition  to  the  motion. — ^The  Oreat 
Western  Railway  Company  would  not,  if  they  had  been 
private  individuals  entitled  to  shares  in  this  Company, 
vested  in  certain  persons  upon  a  secret  trust  for  them, 
have  had  any  right  to  sue.  The  Act  constituting  this  Com- 
pany incorporates  the  Companies  Clauses  Consolidation 
Act,  1845,  which,  by  sect.  20,  provides  that  the  Company 
shall  not  be  bound  to  see  to  the  execution  of  any  trust  to 
which  any  of  the  shares  may  be  subject  The  plaintiffs, 
therefore,  as  a  Company  holding  shares  in  the  names  of 
trustees,  cannot  sustain  such  a  suit  as  this.  But  the  posi- 
tion of  the  Great  Western  Railway  Company  is  anomalous; 
such  interests  as  they  have  in  this  Company  they  have  in 
a  special  character,  with  special  privileges;  they  have  no 
rights  or  interests  in  common  with  any  other  shareholders, 
and  they  have  no  common  ground  with  them  on  which 
they  can  affect  to  sue  on  behalf  of  themselves  and  other 
the  shareholders  except  the  defendants.  Either,  there- 
fore, they  have  no  interest  which  this  Company  is  bound 

(a)  1  Sim.,  N.  S.,  650. 
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to  regard,  from  which  it  would  follow  that  thej  have  no        1852. 
right  of  suit  at  all,  or,  if  they  have  an  interest,  it  is  not    thTorIat 
•such  as  entitles  them  to  assume  to  sue  on  behalf  of  other   ^Wkm-brn 
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shareholders;  and  in  that  view  of  the  case  the  Company  is      _    v. 
not  represented,  and  the  suit  is  imperfect. 

It  is  important,  as  to  large  Companies,  to  sustain  the 
rule,  that  a  Company  shall  not  be  affected  by  trusts,  or 
be  answerable  to  persons  not  having  the  recognised  title 
of  being  shareholders  on  the  list.  If  this  be  departed 
from,  Companies  would  be  involved  in  endless  litigations 
where  the  equitable  titles  to  shares'were  in  dispute. 

The  Great  Western  Railway  Company  have  no  rights  in 
this  Court  in  respect  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company  beyond  such  rights  as  are 
distinctly  defined.  This  was  the  expressed  opinion  of 
Lord  Granworth  in  Beman  v.  Rufford  (a) ;  and  it  is  not  al- 
leged in  the  bill  that  any  of  these  defined  rights  of  the 
Great  Western  Railway  Company  are  attempted  to  be  in- 
terfered with. 

But  if  the  plaintiffs  have  any  right  to  sustain  this  bill, 
they  have  no  right  to  an  injunction  on  this  motion;  they 
have  allowed  the  defendants  to  go  on  with  their  proceed- 
ings from  the  28th  of  October,  1851,  when  the  directors 
suggested  the  propriety  of  an  application  to  Parliament  to 
obtain  independent  outlets  for  the  Company's  traffic. 
Since  that  date,  the  Company  and  the  directors  have  been 
openly  taking  measures  for  applying  to  Parliament  for  that 
object ;  and  their  purpose  was  distinctly  made  known  to  the 
plaintiffs  and  their  agents  by  the  notice  in  the  Gazette  in 
November,  1851,  announcing  the  intention  of  the  Company 
to  apply  to  Parliament,  which  expressly  indicated  its  ob- 
jects, and  was  signed  by  the  Company's  solicitors  as  such. 
Having  allowed  the  defendants  to  proceed  in  their  plans, 

(a)  1  Sim.,  N.  S.,  550,  571. 
VOL.  V.  X  D.  G.  S. 
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and  to  incur  heavy  expenses  since  that  time,  it  is  now  too 
late  for  them  to  ask  for  an  injunction  on  an  interlocutory 
application. 

But  the  substance  of  the  defendants'  case  is,  that  they 
are  entitled  to  do  what  they  are  doing.  It  is  the  prero- 
gative of  Parliament  alone  to  alter  the  constitution  of  a 
body  which  it  has  created,  and  it  is  of  common  right  for 
the  subject  to  apply  to  Parliament  for  the  purpose;  and 
surely  it  must  be  competent  for  a  Company  constituted  by 
Parliament  to  ask  Parliament,  by  petition,  to  alter  its  con- 
stitution, using  its  name  and  seal  for  the  purpose;  and  if 
that  be  so,  then  the  common  and  ordinary  expenses  of  such 
an  application  will  be  properly  incurred  as  a  consequence  of 
the  right.  It  is  unreasonable  to  admit  that  an  act  may 
be  done,  but  not  to  allow  the  expenditure  necessary  to  the 
performance  of  that  act  The  monies  to  be  advanced  are  to 
be  advanced  for  a  short  time  only,  in  making  the  neces- 
sary deposits,  which  will  be  returned  whether  the  bill  shall 
pass  into  a  law  or  not;  and  the  contracts  are  only  con- 
ditional, not  binding  if  the  bill  does  not  pass  into  a  law, 
but  they  will  be  binding  on  the  Company,  by  virtue  of  the 
power  of  Parliament,  if  it  pass. 

The  plaintiffs  object,  that  their  directors  have  been  ex- 
cluded from  the  deliberations  of  the  board,  and  that  a  plan 
has  been  adopted  to  prevent  their  knowing  what  was  done. 
To  the  extent  to  which  that  has  been  done  it  was  necessary. 
The  conduct  of  the  Great  Western  Railway  Company  had 
for  a  long  time  rendered  this  line,  on  which  very  large 
sums  had  been  expended,  unremunerative.  They  had  re- 
fused to  agree  with  the  Company  on  remunerative  terms, 
and  it  was  necessary  for  it  to  look  out  for  other  means  of 
traffic;  and  to  have  permitted  the  Great  Western  Railway 
Company's  directors  to  know  all  that  was  done,  would  have 
been  to  neutralize  the  efforts  of  the  Company.  In  all  pub- 
lic bodies  the  majority  must  decide;  and  here  the  majority 
of  the  Company,  indeed  all  but  the  Great  Western  Railway 
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Company  and  their  trustees  and  agents,  concur  in  the  pre-        1852. 

sent  course.  Thb  Grbat 

The  present  question  is  one  of  internal  regulation,  with  iJ^lwaTco. 
-which  this  Court  ought  not  to  interfere.     This  Court  will  ^' 
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put  an  end  to  a  partnership,  and  direct  all  proper  pro- 
ceedings incident  to  the  dissolution ;  but  it  is  not  its  habit 
to  conduct  the  affairs  of  a  partnership  as  a  continuing  con- 
cern. Upon  this  principle  the  defendants  submit  that 
this  Court  ought  not  to  interfere,  but  that  it  ought  to 
leave  their  affairs  to  the  decision  of  the  majority. 

They  cited  HecUhcote  v.  The  North  Staffordshire  Railway 
Company  (a),  Ware  v.  The  Orand  Junction  Waterworks 
Company  (6),  Parker  v.  The  River  Dunn  Navigation  Com- 
pany (c),  Netvryy  Warrenpoint,  &  Rostreven  Railumy  Com- 
pany V.  Moss  (d),  Foss  V.  HarbotUe  (e),  Lord  v.  The  Copper 
Miners  Company  (f),  and  The  Attorney-General  v.  The  Man- 
chester and  Leeds  Railway  Company  (g). 


The  Vice-Chancellor,  at  the  conclusion  of  the  defend- 
ants' argument,  desired  that  the  argument  in  reply  might  be 
confined  to  the  right  of  the  defendants  to  use  the  name 
and  seal  of  the  Company  in  the  proposed  application  to 
Parliament,  and  to  exclude  the  directors  of  the  Great  West- 
ern Railway  Company  from  information  as  to  the  pro- 
ceedings. 

Mr.  Betheli  in  reply  on  these  points. 

The  Vice-Cuancellor  : — 

The  first  question  that  occurs  here  is  the  question  as  to     Feb,  2M, 
the  form  of  the  suit.     The  bill  is  filed  by  the  Great  Wcst- 

(a)  2  Mac.  &  G.  100.  (c)  2  Hare,  401. 

(6)  2  R  &  M.  470.  (/)  2  De  G.  &  S.  3()8;  and  on 

((?)  1  De  G.  &  S.  192.  Appeal,  2  Ph.  740. 

(d)  U  Jiir.  437.  (^)  1  Railw.  Cas.  430. 
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em  Railway  Company  on  behalf  of  themselves  and  all 
other  the  shareholders  in  this  Company,  except  such  of 
them  as  were  defendants,  seeking  the  relief  prayed  by  the 
bill 

It  appears  by  the  bill,  and  upon  the  affidavits,  that  the 
plaintiffs  are  not  shareholders  in  their  own  name  in  this 
Company ;  but  the  bill  states,  and  it  is  proved  by  affidavit^ 
that  they  have  got  a  large  number  of  shares  that  are  stand- 
ing in  the  names  of  four  persons,  who  are  trustees  for  the 
plaintiffs,  and  who  are  named  as  defendants  to  this  record; 
and  in  that  state  of  matters  it  was  contended,  that  the 
Company  had  no  such  interest  as  enabled  them  to  main- 
tain this  suit,  suing  on  behalf  of  themselves  and  all  others 
the  shareholders. 

With  reference  to  that  question,  I  think  they  have  an  in- 
terest to  maintain  this  suit.  There  is  a  valid  trust,  beyond 
all  doubt  valid,  on  which  these  shares  are  held  for  the  Great 
Western  Railway  Company,  they  are  the  only  persons  who, 
under  that  trust,  are  interested  in  the  shares.  They  have 
therefore  an  interest  in  what  is  sought  by  this  bill,  to  pro- 
tect the  property  and  concerns  of  this  Company. 

It  is  very  true,  that,  for  many  purposes,  the  Com- 
pany are  only  bound  to  regard  the  legal  title.  One  of  the 
clauses  of  the  Act  is,  that  the  Company  shall  not  be  bound 
to  see  to  the  execution  of  any  trust.  Now,  they  are  not 
asked  here  to  see  to  the  execution  of  any  trust,  they  are 
only  asked  to  act  on  a  title,  which  is  a  trust  executed, 
and  is  an  equitable  not  a  legal  title;  and  enabling  these 
parties  to  maintain  this  suit  does  not  in  any  way  change 
the  jurisdiction  on  the  subject-matter:  so  that  I  must  as- 
sume for  this  purpose  that  the  legal  shareholders  them- 
selves could  maintain  this  bill  It  is  not  like  those  cases  in 
which  the  cestui  que  trust  suing  in  this  Court,  and  mak- 
ing the  trustee  a  defendant,  asserts  a  right  against  another 
party,  which  is  a  right  to  be  asserted  by  the  trustee  in  a 
Court  of  law.     The  trustee,  or  cestui  que  trust,  can  sue 


CASES  IN  CHANCERY. 


307 


in  this  Court,  and  therefore  that  objection  cannot  apply; 
and,  when  it  is  added  to  this,  that  the  trustees  themselves, 
the  persons  who  are  the  legal  owners  of  the  shares,  are 
parties  to  the  suit,  and  bound  by  the  proceedings,  I  con- 
fess I  do  not  see  any  objection  to  the  frame  of  the  suit. 
Moreover,  the  Act  of  Parliament  itself  assumes  that  the 
Great  Western  Railway  Company  may  have  an  equitable 
title  in  these  shares;  for  it  provides,  in  the  12th  section, 
that,  having  taken  these  shares,  they  may  guarantee  in- 
terest on  the  money  necessary  to  be  raised  to  enable  them 
to  take  the  shares,  on  such  conditions  as  the  holders  for 
the  time  being  of  the  shares,  or  the  parties  in  whose  hands 
they  may  be  placed  as  security,  may  agree  upon.  It  ap- 
pears, that  these  shares  are,  in  fact,  placed  in  the  hands 
of  the  trustees,  subject  to  certain  guarantees,  and  pur- 
suant to  that  clause;  so  that  we  have  the  Great  Western 
Hallway  Company  here  precisely  in  the  position  which  the 
Act  of  Parliament  regulating  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  contemplated,  namely, 
having  an  equitable  title  in  these  shares,  but  subject  to 
those  guarantees  held  by  the  persons  who  are  the  owners 
of  the  shares.  For  these  reasons,  I  think  the  suit  is  pro- 
perly constituted  as  to  its  frame. 

The  next  question  is,  as  to  the  substance  of  this  mo- 
tion. The  design  of  the  application  to  Parliament,  which 
is  the  subject  of  this  suit,  is  to  vary  the  scheme  of  this 
Railway  Company  The  objects  of  the  Act  of  Parlia- 
ment applied  for  are  fully  stated  in  the  advertisement  con- 
tained in  the  Gazette,  which  appeared  on  the  11th  of 
November,  and  on  some  subsequent  days.  Now,  in  my 
opinion,  having  regard  to  the  cases  that  have  been  re- 
ferred to,  the  design  of  the  application  to  Parliament,  as 
appearing  by  those  notices,  is  a  lawful  design,  if  lawfully 
pursued.  Parliament  created  this  Company,  and  I  think 
the  power  must  rest  with  Parliament  to  vary  the  constitu- 
tion of  the  Company,  to  control  it,  to  annihilate  it,  or  to 


1852. 


Thb  Great 

Wbstkrn 

Railway  Co. 

V, 
RCTSHOUT. 


308  CASES   IK   CIIANCEKY. 

1852.         deal  Svith  it  sis  in  its  wisdom  it  shall  think  fit      Any 
Tub  Grkat     argument  addressed  to  the  application  to  Parliament  for 
RulwaTco     ^^^^^6  ^^^  original  object,  as  being  a  thing  beyond  the 
f.  scope  of  the  Act  constituting  the  Company,  should  be  ad- 

dressed to  Parliament,  and  not  to  this  Court.  I  therefore 
think,  as  I  said  before,  that  there  is  nothing  ill^al  in  the 
object  of  this  application  to  Parliament,  assuming  it  to  be 
legally  pursued  by  the  Company. 

Now,  the  notice  appeared  in  the  Gazette  on  the  11th  of 
November,  and  there  is  a  resolution  of  the  General  Pur- 
poses Committee  on  the  same  11th  of  November,  directing 
the  solicitor  to  take  measures  to  lay  before  Parliament  a 
bill,  which  was  brought  before  the  whole  board,  and  was 
known  to  the  board  of  directors  on  the  19th  of  November, 
1851.     It  does  not  appear  to  me,  tliat  that  advertisement, 
or  the  other  proceedings  of  the  Company,  necessarily  ap- 
prised the  parties  who  represented  the  Great  Western 
Railway  Company  of  any  intention  to  appropriate  the 
funds  of  the  Company  improperly  in  the  application  to 
Parliament     I  think,  as  it  has  been  contended,  that  they 
might  fairly  suppose,  that  the  subscribers'  contract  and 
the  deposits  were  made,  not  out  of  the  funds  and  monies 
of  this  Company,  but  out  of  the  monies  of  persons  who  came 
forward  independently;  that  it  was  quite  competent  for 
these  parties,  for  anything  that  appears  in  this  resolution, 
to  come  forward  with  their  own  monies,  and  pledge  their 
own  credit,  and  find  the  means  for  going  on  with  this  ap- 
plication to  Parliament.     Therefore,  it  does  not  appear 
to  me,  on  the  point  of  acquiescence,  that  it  was  at  all 
necessarily  known  to  the  parties  at  that  time,  that  there 
was  any  intention  of  improperly  dealing  with  the  funds  of 
the  Company.     That  brings  it  down  to  the  19th  of  Novem- 
ber.    Then  we  find  resolutions  of  the  General  Purposes 
Committee  of  the  6th,  the  23rd,  and  the  24th  of  December, 
and  on  subsequent  occasions,  from  which  it  appears  that 
that  committee  have  entered  into  oncroub  engagements  on 
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the  part  of  the  Oxford,  Worcester,  and  Wolverhampton         1852. 
Railway  Company,  not  only  involving  an  expenditure  of    »p„g  grkat 
money  but  binding  the  Company  to  pay  salaries;  and  that      Western 
they  have  incurred  other  expenses  on  account  of  the  Com-      _    v. 
pany  at  the  time  I  have  mentioned.     It  is  not  alleged  that 
this  was  known  to  the  Great  Western  Railway  Company 
directors,  who  were  directors  of  that  Company,  and  at- 
tended the  board,  till  the  28th  of  January. 

It  is  clearly  not  in  dispute  that  the  Company  mean  to 
make  use  of  the  funds,  and  to  pledge  the  credit,  and  enter 
into  contracts  on  behalf  of  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company,  for  the  purpose  of  promot- 
ing this  undertaking. 

It  is  said,  that  it  is  to  be  temporary;  but  it  is  no  where 
alleged,  that  the  expenses  of  promoting  the  bill  in  Parlia- 
ment, which  may  be  very  great,  and  other  things  of  that 
kind,  are  not  meant  to  be  defrayed  out  of  the  funds  of  the 
Company.  Now,  upon  all  the  authorities  referred  to,  that 
is  an  unlawful  application  of  the  funds,  and  an  application 
which  this  Court  will  not  permit.  I  do  not  see  any  differ- 
ence between  applying  the  funds  of  the  Company,  and  en- 
tering into  contracts  in  the  name  of  the  Company  for  this 
purpose.  It  appears  to  me,  upon  the  authorities  that  have 
been  referred  to,  that  there  can  be  no  doubt  that  that  is  a 
course  of  things  which  this  Court  will  interfere  to  restrain ; 
and  I  have  no  doubt,  therefore,  as  far  as  the  injunction  is 
sought  as  to  that,  that  the  injunction  ought  to  be  granted. 

The  next  question  is  as  to  the  exclusion  of  the  Great 
Western  Railway  Company's  directors  from  the  meetings 
of  the  board,  and  the  concealment  from  them  of  wliat  has 
been  going  on.  Now,  it  was  said  at  the  bar  that  that 
course  of  proceeding  was  strictly  within  the  letter  of  the 
law.  I  certainly  was  surprised  to  hear  that  proposition,  be- 
cause, upon  every  principle  governing  not  only  bodiesof  this 
kind,  but  governing  private  partnerships  where  there  is  a 
body  of  persons,  in  which  the  majority  is  to  bind  the  mino- 
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1852.        rity,  it  is  essential  to  the  validity  of  all  their  acts,  that 
The  Oriat    ^^^  voice  of  the  minority  should  be  heard,  and  that  the 
Wbstbrn     minority  should  have  an  opportunity  of  stating  their  views; 
t>.  and  it  is  not  till  they  have  had  that  opportunity,  that  the 

acts  of  the  majority  become  binding  on  the  minority:  and 
I  think  Lord  Eldons  opinion  (a)  may  be  referred  to,  as 
shewing  that,  even  if  the  minority  had  a  voice  given  to 
them,  still,  if  there  existed  a  combination  among  the  majo- 
rity, before  that  voice  was  heard,  to  overbear  it,  he  would 
consider  the  acts  of  such  a  body  illegal;  and,  upon  the  prin- 
ciples  of  this  Court,  I  think  that  would  be  so.  Now  it  ap- 
pears to  me,  (without  stopping  to  consider  how  it  is  on  the 
affidavits  before  that  time),  that  the  resolution  of  the  28th 
of  January,  and  what  followed  it  on  the  4th  of  February, 
when  a  committee  for  the  purpose  of  carrying  out  the  re- 
solution was  appointed,  is  a  course  of  proceeding  which 
the  Court  has  no  difficulty  in  restraining. 

Then  it  was  argued,  that  that  was  a  part  of  the  internal 
regulation  of  the  Company,  which  ought  not  to  form  the 
subject  of  the  interference  of  this  Court,  but  ought  to  he 
allowed  to  be  dealt  with  by  the  Company  itself.  Now, 
how  could  the  Company  deal  with  it?  By  a  meeting  of  the 
directors  being  called?  Of  course  they  would  not  be  the 
parties  who  would  be  likely  to  call  a  meeting. — It  would 
be  a  long  time  before  the  shareholders  could  call  a  meet- 
ing. It  is  probable  that  that  meeting  might  not  support 
the  directors  in  the  course  they  thought  fit  to  .pursue,  and 
then  they  must  go  for  a  mandamus;  and  all  this  to  obtain 
an  object  which  it  is  absolutely  necessary  should  at  once 
be  done.  It  appears  to  me  there  can  be  no  doubt  whatever 
that  the  aid  of  this  Court  is  properly  called  in  to  prevent 
such  a  course  of  proceeding  as  that 

That  disposes  of  all  the  objects  of  the  notice  of  motion 
except  one,  which  is  to  restrain  the  defendants  ^'  from  in- 
troducing or  soliciting  the  said  bill,  or  any  other  bill  for 

(a)  In  Const  v,  Harris,  T.  &  R  527. 
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the  like  purposes,  or  using  the  name  or  seal  of  the  Com-        1852. 
panj  for  the  introduction  or  soliciting  of  such  bill,  and  in    f^^^  orbat 
particular  from  entering  into  any  contracts,  agreements,    j^"*^"*!! 
or  engagements  in  the  name  or  on  the  behalf  of  the  Com-      _    v. 
pany,  in  the  introduction  or  soliciting  the  bill"    That  is 
the  point  in  this  case  on  which  I  have  had  the  most  diffi- 
culty.    I  felt  the  force  of  Mr.  BetheWs  argument,  which  is 
this, — ^that  the  introduction  of  this  bill  cannot  be  consi- 
dered as  having  been  done  on  behalf  of  the  Company,  by 
the  body  who  were  intrusted  by  the  Company  with  the 
care  of  the  common  seal  for  this  purpose;   it  was  done 
by  a  section  of  that  body,  acting,  as  it  appears  to  me,  on 
many  occasions,  illegally,  and  excluding  the  voice  of  the 
minority.    That  is  the  portion  of  the  case  which  has  cre- 
ated a  good  deal  of  difficulty  in  my  mind  how  to  deal  with  it. 
The  order  that  I  shall  make  with  respect  to  the  other 
parts  of  this  application,  in  the  first  place,  will  be  to  pre- 
vent the  use  of  the  Company's  funds,  or  pledging  their 
credit,  in  any  way  for  the  purpose  of  promoting  this  bill  in 
Parliament    The  order  will  also  insure  to  the  Great  West- 
em  Railway  Company's  directors,  and  the  whole  body  of 
shareholders,  who  have  an  interest  in  having  the  whole 
lx)ard  present,  that  the  Great  Western  Railway  Company's 
directors  shall  have  a  voice  in  all  the  subsequent  proceed- 
ings relating  to  the  conduct  of  this  bill  in  Parliament;  and, 
considering  that  the  proceedings  of  Parliament  are  now  in- 
choate only,  there  will  be  ample  opportunity  hereafter,  pend- 
ing the  progress  of  the  bill  in  Parliament,  for  the  Great  West- 
em  Railway  Company's  directors,  having  all  their  powers 
restored  to  them,  and  having  full  access  to  the  meetings  of 
the  board,  to  discuss  and  debate  what  ought  to  be  done  in 
Parliament     I  do  not  think  I  can  interfere  to  the  extent  to 
which  the  notice  of  motion  goes,  to  restrain  the  defendants 
from  soliciting  this  bill  in  Parliament,  or  any  other  bill  for 
the  like  purpose.     Therefore,  the  words  "  name  and  seal' 
must  be  omitted  from  the  first  part;  and  these  words,  ''and 
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1852.        also  from  introducing  or  soliciting  the  said  bill  or  any 
Thb  Orkat    otter  bill  for  the  like  purposes,  or  using  the  name  or  seal 
Wbstern      Qf  ^j|g  gi^^  Oxford,  Worcester,  and  Wolverhampton  Railway 
V.  Company  for  the  introduction  or  soliciting  of  such  bill," 

must  also  be  omitted.  I  think  the  whole  of  the  rest  may 
stand.  I  continue  the  words  "name  and  seal"  with  re- 
gard to  the  contracts,  because  the  defendants  are  not  at 
liberty  to  use  the  name  and  seal  of  the  Company  for  the 
purpose  of  entering  into  any  contracts  as  to  these  objects 
on  behalf  of  the  Company.  The  Company  have  petitioned 
Parliament.  That  is  not  to  be  interfered  with.  Any  in- 
dividuals choosing  to  do  so  may  solicit  the  bill  in  Parlia- 
ment, but  it  must  be  on  their  own  responsibility.  The 
Company  itself  is  not  to  enter  into  any  contract,  agree- 
ment, or  engagement. 


Feb,  Isty  ISth,  CrAMER  V.  CraMER  ; 

In  the  Matter  of  the  Trustee  Act,  1850. 

Before  the  pass-  J-  HIS  was  a  petition  in  the  above  cause,  and  in  the  mat- 
'liwltVL^  ^r  of  the  Trustee  Act,  1850,  by  which  it  was  prayed,  that 
the  Court  had    i\^q  Court  would,  by  order,  vest  the  right  to  transfer  the 

no  authonty  to  '      -^  '    .         ,  ® 

make  a  vesting  sum  of  1800Z.  Consols,  Standing  in  the  name  of  Victoria 

gard  to  stock  Harriet  Cramer,  an  infant,  out  of  the  jurisdiction  of  the 

^i^t^wk  trus-  Court,  in  a  person  to  be  appointed  by  the  Court,  for  the 

tec,  who  was  purposc  of  transferring  the  same. 

out  of  the  juris-  -iiit 

diction  of  the         It  appeared  that  the  above  sum  had  been,  m  the  year 

1841,  invested  in  the  names  of  two  persons  of  full  age,  and 
of  Victoria  Harriet  Cramer,  then  an  infant. 

By  a  decree  of  the  Court,  made  in  the  above  suit,  it  was 
declared  that  Victoria  Harriet  Cramer  was  absolutely  en- 
titled to  one  half  of  the  Stock,  but  that  she  was  a  trustee 
of  the  other  half     It  also  appeared,  that  she  was  still  un- 
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(ler  age,  and  that  she  was  resident  out  of  the  jurisdiction        1852. 
of  the  Court 

Mr.  Headlam  and  Mr.  Hetfierinfftan  in  support  of  the  pe- 
tition.— The  Act  1  Will.  4,  c.  60,  did  not  provide  for  the  case 
of  an  infant  sole  trustee  of  stock,  whether  being  within  or 
without  the  jurisdiction  of  the  Court.  By  the  Trustee  Act, 
1850,  s.  22,  it  is  provided,  "  that  when  any  sole  trustee  of 
any  stock  or  chose  in  action  shall  be  out  of  the  jurisdic- 
tion of  the  said  Court  or  cannot  be  found,  or  it  shall  be 
uncertain  whether  he  be  living  or  dead,  it  shall  be  lawful 
for  the  said  Court  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or 
any  interest  in  respect  thereof,  in  any  person  or  persons 
the  said  Court  may  appoint."  An  adult  trustee  out  of  the 
jurisdiction  is  within  the  Act;  and  it  is  submitted  that  a 
trustee  out  of  the  jurisdiction  is  not  less  a  trustee  within 
this  section  because  such  trustee  is  an  infant. 

The  Vice-Chancelloe  now  said,  he  considered  that  the  i?v6.  snoth. 
Act  applied  to  two  distinct  classes  of  trustees:  the  first 
class  was  that  of  trustees  unable  to  act  on  account  of  in- 
capacity or  lunacy;  the  other  was  of  trustees  being  out  of 
the  jurisdiction,  or  who  could  not  be  found,  or  where  they 
refused  to  act;  and  the  provisions  of  the  Act  were  differ- 
ent as  applied  to  each  class.  The  case  of  an  infant  trustee 
out  of  the  jurisdiction  would  be  in  the  same  class  as  that 
of  a  lunatic  trustee ;  but  a  lunatic  trustee  would  not  be 
under  the  Court  of  Chancery,  but  under  the  jurisdiction  of 
the  Lord  Chancellor  in  lunacy.  It  would  be  impossible  to 
say,  that  a  lunatic  was  less  a  lunatic  by  reason  of  his  being 
out  of  the  jurisdiction,  and  to  construe  the  Act  as  enabling 
this  Court,  by  reason  of  that  circumstance,  to  exercise  ju- 
risdiction over  him.  That  would  be  to  transfer  by  impli- 
cation the  jurisdiction  of  the  Lord  Chancellor  in  lunacy  to 
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1852.  this  Court.  So,  in  this  case,  the  Act  did  not  apply  to  an 
infant  sole  trustee  of  stock  being  within  the  jurisdiction, 
and  it  could  not  be  extended  by  implication  to  the  case  of 
an  infant  sole  trustee  of  stock,  because  he  was  out  of  the 
jurisdiction  of  the  Court.  His  Honour  thought  that  it  might 
occasion  great  mischief,  if  the  provisions  of  the  Trustee 
Act,  which  were  very  beneficial,  were  unduly  extended  (a). 

(a)  The  authority  to  make  an  which  is  understood  to  have  been 

order  in  sach  a  case  as  the  above,  passed  with    reference   to   the . 

has  now  been  given  to  the  Court  above  decision, 
by  the  15  &  16  Vict.  c.  55,  s.  3, 


/V6.  23rd  BURNLEY  v.  EASTERN  COUNTIES  RAILWAY  COMPANY. 

Leave  giren  to  iYLR  KARSLAKE  asked  leave  to  file  a  claim,  the  object 
caSotL  the  spe-  of  which  was  to  enforce  the  specific  performance  of  a  verbal 
cific  perform-      agreement  for  the  sale  to  the  defendants  of  lands,  with  a 

anoe  of  a  rer-       ^  ' 

bai  agreement    statement  of  facts  from  which  a  part  performance  by  them 

to  puichaie  ^  i      •    /•         j 

land,  containing  must  be  mferrcd. 

a  statement  of 
fiicta  shewing 

part  perform-         The  ViOE- CHANCELLOR  thought  this  to  be  a  perilous  case 

for  a  claim,  but  gave  leave  to  file  the  claim. 
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1652. 

PeABCE  V.  WATKINa  ^^ol.?*  "* 

IN  the  year  1821,  Mr.  John  Watkins,  being  entitled  to  a  Twoiepante 

portion  charged  on  a  freehold  estate,  the  property  of  Mr.  ^  on  wd  ^' 

Walter  Watkins,  assigned  it  to  Mr.  Samuel  Church  by  way  Jf*^^^'*  "* 

of  mortgage.     In  1829,  Mr.  Thomas  Watkins,  being  also  of  mortgage  to  a 

entitled  to  another  portion  charged  on  the  same  freehold  became  the 
estate,  assigned  it  also  to  Mr.  Samuel  Church  by  way  of  JK^^^ 

mortgage.  ^^  *^*  "»^«  ^ 

^^  ,  tatet,  subject  to 

Mr.  Walter  Watkins  also  conveyed  the  estate  to  Mr.  the  portions. 
Samuel  Church  in  fee  by  way  of  mortgage.     Mr.  Church,  in  on"  forediT 
the  mortgagee,  having  died  intestate,  his  daughter,  Eliza-  ^o^u^"^^ 
beth  Morrice,  was  his  sole  heiress-at-law  and  administra-  mortgagors  of 

the  two  por- 

trix  to  his  estate.  Elizabeth  Morrice,  by  will,  devised  all  tions  and  the 
estates  vested  in  her  by  way  of  mortgage  to  Messrs.  Grif-  ^tire^'^^On* 
fith  and  Bold,  as  trustees,  and  appointed  them  executors  of  J^ten  b^S^ 
lier  wilL  She  afterwards  made  a  codicil,  and  thereby  ap-  mortgagorof  the 
pointed  Mr.  William  Pearce  "to  be  a  trustee"  and  execu-  hearing— //««, 
tor  of  her  will,  jointly  with  Messrs.  Griffith  and  Bold,  and  ^tm^^^ 
died,  leaving  Mrs.  Mary  Church  Pearce,  the  wife  of  Mr.  .  ^  mortgagee 

— .  ,,,  -11.  1  mfec  died  in- 

William  Pearce,  her  only  daughter  and  heiress-at-law.  testate,  his 
Messrs.  Griffith  and  Bold  renounced  the  executorship,  and  w^^hisTd- 
also  effectually  disclaimed  the  devise  to  them  contained  in  ^*"^^*^,' 
the  will.     Mr.  William  Pearce  then  alone  proved  the  will  devised  all  cs- 

1         T   M     /"Tir        Tir        •  tales  vested  in 

and  codicil  of  Mrs.  Momce.  her  as  mort- 

This  was  a  bill  filed  by  Mr.  William  Pearce  and  Mary  ^^^  ^m 
Church  his  wife  against  the  defendants,  John,  Thomas,  8^eai«oap- 

^  °  ^  pointed  execa- 

and  Walter  Watkins,  and  also  against  Mr.  Jones,  a  puisne  tors,  and  by  a 
incumbrancer,  for  a  foreclosure  of  their  several  estates  and  ^  Ihl  husband 
interests  in  the  mortgaged  property.  alkw  «^^i^ 

a  trustee  and 
executor  of  her 
will,  jointly"  with  the  two  trustees  named  in  the  will,  and  died.  The  two  trustees  named  in  the 
will  disclaimed  the  devise  and  renounced  probate,  but  the  husband  proved.  He  and  his  wife  filed 
their  bill  against  the  mortgagor,  offering  to  reconvey,  and  for  a  foreclosure.  At  the  hearing,  the 
mortgagor  objected,  that  the  heiress  at-Iaw  had  no  interest,  and  was  improperly  made  a  copUuntifT, 
and  he  asked  Uie  dismissal  of  the  bill: — IJcid^  that  she  had  no  interest,  and  tliat,  though  the  objec- 
tion would  have  prevailed  if  it  had  been  made  by  demurrer,  yet  she  was  not  so  improper  a  party 
as  that  the  Court  would  entertain  the  objection  at  the  hearing;  but  the  Court  allowcMl  no  addition- 
al costs  occasioned  by  her  being  made  plaintiff,  or  of  evidence  in  support  of  her  pedigree. 
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1852.  The  plaintiffs  went  into  evidence,  and  proved  the  pedi- 

Pbarcb       S^e®  ^^  ^^-  Mary  Church  Pearce,  as  heiress-at-law. 
„,  ^'  The  case  now  came  on  to  be  heard. 

Watkins. 

Mr.  Teniple  and  Mr.  Shapter  for  the  defendants  Messrs. 
Watkins,  made  a  preliminary  objection  that  Mrs.  Mary 
Church  Pearce  was  improperly  made  a  plaintiff.  The  co- 
dicil to  the  will  of  Elizabeth  Morrice,  appointing  Mr.  Pearce 
"to  be  a  trustee"  jointly  with  Messrs.  GriflSth  and  Bold, 
vested  the  legal  fee  in  the  mortgaged  estates  in  William 
Pearce,  so  that  Mary  Church  Pearce  took  nothing  by  de- 
scent as  heiress-at-law  to  her  mother:  Trent  v.  Heni' 
ming  (a).  The  bill  is  therefore  misconceived,  and  must 
be  dismissed,  with  costs :  FuUer  v.  McCartney  (6),  Padwick 
V.  PUUt  (c).  Furze  v.  Sharwood  {d)y  Lowey  v.  FvUon  (e),  and 
Bailey  v.  Dennett  (/).  The  bill  is  also  defective  for  mul- 
tifariousness, in  seeking  a  foreclosure  of  the  charges  of 
John  and  Thomas,  as  well  as  of  the  estate  in  Walter  Wat- 
kins. 

Mr.  Elmsley  and  Mr.  Prior  were  not  called  on  to  sup- 
port  the  bill. 

The  Vice-Chancellor: — 

With  respect  to  the  objection  for  multifariousness,  I 
think  that,  as  the  two  charges  of  John  and  Thomas  are 
upon  the  estate  belonging  to  the  defendant  Walter  Watkins, 
and  are  both  vested  in  the  plaintiff,  the  suit  is  not  subject 
to  the  charge  of  multifariousness. 

With  regard  to  the  other  objection,  no  doubt  it  is  a  rule 
of  this  Court  that  a  plaintiff  cannot  join  himself  with  ano- 
ther person  who  has  no  interest.     The  rule  of  this  Court 

(a)  1  B.  &  p.  N.  R  116 ;  and  {d)  2  My.  &  C.  96. 
see  2  Jarm.  on  Wills,  212.  (e)  9  Sim,  104. 

(b)  1  H.  L.  Cas.  703.  (/)  3  Y.  &  C,  Eq.  ExcL,  46. 

(c)  llBeav.  503. 
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as  to  mujoinder,  that  is  to  say,  the  joinder  of  parties  1852. 
who  haye  conflicting  interests,  is  a  very  strict  rule.  The 
view  taken  in  Fuller  y.  McCartney  rests  upon  different 
grounds  firom  those  in  the  present  case.  Here  the  objec- 
tion is  simply,  that  there  is  a  joinder  with  the  plaintiff  of 
a  person  who  has  no  interest.  Now,  no  doubt,  where  one 
of  several  plaintiffs  has  no  interest,  that  would  be  a  good 
objection,  if  taken  by  demurrer;  but  as  it  is  taken  at  the 
hearing,  I  think  I  am  not  bound  to  allow  it.  If  I  were 
obliged  to  accede  to  it,  I  should  do  so  with  the  greatest 
possible  reluctance;  because  Mrs.  Pearce,  who  is  alleged  to 
be  an  unnecessary  plaintiff,  is  the  heiress-at-law,  and  the 
bill  offers  a  re-conveyance  of  the  mortgage  property;  and 
in  order  to  make  the  assurance  doubly  sure,  it  offers  a  re- 
lease by  her,  to  avoid  all  questions  as  to  the  title. 

I  think  it  would  be  straining  a  very  strict  rule  of  the 
Court,  and  against  the  justice  of  the  case,  if  I  were  not  to 
disallow  this  objection. 


The  hearing  then  proqeeded. 

Mr.  Elmsley  and  Mr.  PrioVj  for  the  plaintiffs. 

Mr.  Temple  and  Mr.  Shapter,  for  the  defendants  Messrs. 
Catkins. 

Mr.  Sauthgate  and  Mr.  Berkeley  for  other  defendants. 

The  Vice-Chancellor  said,  there  must  be  the  common 
decree  in  a  mortgagee's  suit.  But  with  respect  to  the  costs 
of  the  suit  arising  from  Mrs.  Pearce  having  been  joined  as 
a  plaintiff,  although  he  thought  that  it  was  not  such  an 
improper  joinder  of  plaintiffs  as  to  make  it  necessary  to 
dismiss  the  bill;  yet,  entertaining  no  doubt  that,  the  codicil 
having  appointed  William  Pearce  a  trustee  and  executor 
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Pbarcx 

V, 

Watkins. 


with  the  two  trustees  named  in  the  will,  Mrs.  Pearce  was 
not  a  necessary  party  to  the  suit,  and  it  was  unnecessary 
to  prove  her  pedigree.  It  was  not  a  case,  therefore,  in 
which  he  could  give  the  plaintiffs  the  extra  costs  of  mak- 
ing Mrs.  Pearce  a  plaintiff,  or  to  which  they  had  been  put 
in  proving  her  pedigree. 


FA,  IBM. 


A  penon  con- 
tracted for  the 
pnrcbaae  of  a 
D'eehold  estate, 
paid  100/.  de- 
pout,  and  died 
mteitate.   On  a 
claim  by  the 
Tondor  against 
the  heir-at-law, 
an  infimt,  and 
also  against  the 
administratrix 
of  the  intestate, 
a  resale  of  the. 
estate  was  di- 
rected, and  the 
proceeds  and 
deposit  were  or- 
dered to  be  ap- 
plied in  payment 
of  the  purchase- 
money  and  in- 
terest, and  his 
costs,  to  the 
plainti£  The 
plaintiff  was  di- 
rected to  pay 
the  costs  of  the 
infimt  defend- 
ant, and  add 
them  to  his  own. 


Popple  v.  Henson. 

M.R.  HENSON  having  contracted  with  Mr.  Popple  for 
the  purchase  of  a  freehold  estate,  paid  him  lOOi  by  way 
of  deposit,  and  died  intestate,  before  anything  further  was 
done  under  the  contract. 

Under  these  circumstances,  Mr.  Popple  filed  his  claim 
against  the  infant  heir-at-law  and  the  administratrix  of 
Mr.  Henson,  and  asked  that  the  estate  might  be  resold 
under  the  direction  of  the  Court;  and  that  the  money  pro- 
duced by  such  resale,  together  with  the  deposit  of  lOOi, 
might  be  applied  in  payment  to  the  plaintiff  of  the  price 
at  which  he  had  contracted  to  sell  the  estate  to  Mr.  Hen- 
son,  and  of  the  interest  and  expenses,  and  costs. 

Mr.  Cairns,  for  the  plaintiff,  said,  the  relief  asked  by  the 
claim  in  this  case  was  similar  to  that  granted  on  a  bill 
of  revivor  and  supplement  in  The  Duke  of  Beaufort  v. 
PhiUips  (a). 

Mr.  J.  D.  Chambers,  for  the  defendant,  the  administra- 
trix of  Mr.  Henson. 


(a)  1  De  G.  &  S.  321. 
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Mr.  Briggs  appeared  for  the  heir-at-law  of  Ilenson,  who  1852. 

was  an  infant,  and  asked  that  his  costs  might  be  paid  by  Poppm 
the  plaintiff. 


r. 
Hrnson. 


The  Vice-Chancellor  said,  the  plaintiff  was  entitled  to 
the  decree  asked.  If  there  were  any  surplus  of  the  pro- 
ceeds of  the  resale,  after  paying  the  plaintiff  the  purchase 
money,  interest,  and  expenses,  it  should  go  to  the  heir. 
The  heir  was  a  necessary  party  to  the  suit ;  but  he  had  no 
direct  means  of  getting  his  costs  from  the  administratrix. 
The  plaintiff  must,  therefore,  pay  the  costs  of  the  defend- 
ant, the  infant  heir,  and  add  them  to  his  own.  The'ad- 
ministratrix  would  get  her  costs  out  of  the  intestate's  es- 
tates. 


Baldwin  v.  Baldwin. 


Feb,  21th, 


T^  March  \a, 

^^  the  year  1846,  Mr.  Thomas  Baldwin  died  intestate,  en-  ^he  wife  of  a 
*^tled  to  considerable  personal  property.     His  next  of  kin  J^'^^g^"^^')*^ 
^J^titled  under  the  distribution  of  his  estate,  were  nume-  residue  of  an 
'^Ua.     Mrs.  Mary  Green  was  one  of  the  next  of  kin ;  her  sonai  estate,  fii- 
•^^sband,  Mr.  David  Green,  was  a  lunatic,  having  been  so  ;eHmK"'* 
*^^nd.     The  administrator  of  the  intestate  Thomas  Bald-  paying  a  settie- 

,^^.  ^       ^  ment  of  the 

^^  proposed  to  distribute  9000/.  to  each  of  the  next  of  fund  on  herself 

^^n,  in  part  payment  of  their  shares;  and  a  proposal  was  After  inquiries 

^^^e  that  Mrs.  Green's  9000Z.  should  be  paid  to  the  credit  JJIJ  commute; 

^f  the  lunacy.     Under  these  circumstances,  Mrs.  Green,  ^a*  authorised 

^n  the  17th  of  March,  1847,  filed  a  bill  of  Green  v.  Baldr  setUementof 

Vin  against  the  administrator  of  the  intestate  Thomas  fun(i;^and,by 

Baldwin,  and  prayed  that  her  share  might  be  brought  into  "^^  ^^der  mad6 

was  referred  to 
the  Master  to 
vpprore  of  a  settlement  The  Master  accordingly  approved  of  a  settlement,  hj  writing  at  the  font 
«if  the  draft,  and  no  further  proceedings  were  had  when  the  lunatic  died.  The  wife  subsequently 
died,  having  by  will  disposed  of  the  entire  fund : — Held,  that  the  proposals  in  the  Master *s  ofTico 
bad  not  been  proceeded  with  to  such  a  stage  at  the  time  of  the  lunatic*s  death  as  to  preclude  his 
wife  from  retiring  firom  the  proposed  settlement;  and  the  Court  ordered  the  whole  amount  of  the 
fand  to  be  paid  to  the  representatives  of  the  wife. 

VOL.  V.  y  D.  0.  S. 


V. 

Baldwin. 
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1862.  Court  in  that  suit,  and  be  settled  upon  herself  and  chil- 
Baldwin  dren,  and  to  restrain  the  payment  of  her  share  to  the  com- 
mittee under  the  lunacy,  or  to  the  credit  of  the  lunacy. 

On  the  7th  of  May,  1847,  a  reference  was  made  in  the 
lunacy,  on  the  application  of  the  committee  and  upon  the 
appearance  of  Mrs.  Green,  to  the  Master  in  Lunacy,  to  in- 
quire whether  any  and  what  settlement  should  be  made 
out  of  the  whole  or  any  part  of  the  9000Z.  or  other  estate 
of  the  intestate  Thomas  Baldwin  on  Mrs.  Green  and  her 
children,  and  on  what  terms,  and  whether  any  steps  should 
be  taken  to  compromise  the  suit  of  Green  v.  Baldmiu  On 
this  reference,  the  committee  and  Mrs.  Green  took  in  se- 
parate proposals,  in  which  they  concurred  in  proposing  a 
settlement  of  one  half  of  her  share,  according  to  a  draft 
settlement  which  was  taken  into  the  office.  The  Master 
approved  of  the  settlement  accordingly;  and  Mrs.  Green, 
by  the  direction  of  the  Master,  signed  a  copy  of  the  draft 
settlement,  expressing  her  assent  thereto.  The  Master 
then  made  his  report,  that  such  settlement  would  be  for 
the  benefit  of  the  lunatic;  and  that  the  bill  ought  to  be 
dismissed^  so  far  as  it  regarded  the  settlement. 

The  committee  of  the  estate  of  the  lunatic  then  pre- 
sented a  petition  in  the  cause  of  Oreen  v.  Baldwin^  upon 
which  the  Court  directed  a  reference  to  the  Master  to 
whom  the  cause  was  or  might  be  referred  (there  having 
been  then  no  decree),  to  approve,  on  behalf  of  Mrs.  Green, 
of  a  proper  settlement  Under  that  order,  a  state  of  facts 
and  a  proposal  were  taken  in  by  Mrs.  Green  for  the  settle- 
ment of  one  half  of  the  intestate's  estate  on  herself  and 
children.  That  state  of  facts  and  proposal  were  allowed  on 
the  3rd  of  August,  1847,  in  the  following  words,  indorsed 
thereon  by  the  Master: — "Allowed,  as  it  is  the  express 
wish  of  Mrs.  Green  and  the  family  that  this  arrangement 
should  take  place;  otherwise  I  should  have  approved  of 
division  as  under :  two-thirds  must  be  settled  on  the  wife 
and  children,  and  one  on  the  husband.  W.  W."    In  conse- 
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.  this  approval,  a  draft  report  was  prepared,  but        1852. 
jt  settled.  Baldwxm 

a  the  meantime,  the  administrator  of  the  intestate  „  *^* 
gliomas  Baldwin,  on  the  25th  of  May,  1847,  instituted 
a  suit  of  Baldwin  v.  Baidmn,  for  the  administration  of 
the  intestate's  estate  generally;  and,  in  reference  to  the 
share  of  Mrs.  Green,  he  alleged,  that  her  husband  was  a 
lunatic,  and  that  his  committee  claimed  to  be  entitled  to 
the  whole  share,  whilst  the  wife  claimed  some  settle- 
inent  out  of  it,  and  asked  the  direction  of  the  Court  on 
this  claim.  Mrs.  Green  answered  separately  from  her  hus- 
band, on  the  15th  of  September,  1847,  in  which  she  stated 
Ae  proceedings  in  the  lunacy  and  in  Oreen  v.  Baldwmy 
and  claimed  that  one  half  of  the  sum  to  which  she  was 
entitled  should  be  settled  upon  herself  and  children.  No 
further  proceedings  were  taken  either  in  the  lunacy  or  in 
the  above  causes,  when  the  lunatic  died,  on  the  5th  of  No- 
vember, 1847. 

On  the  27th  of  January,  1848,  a  bill  of  revivor  was  filed 
in  consequence  of  his  death;  and,  on  the  20th  of  March 
following,  Mrs.  Green  put  in  her  answer,  submitting  that 
there  had  been  no  reduction  into  possession  by  her  hus- 
band in  his  lifetime;  and  that  the  whole  share  of  the  intes- 
tate's estate  had  become  her  absolute  property  on  her  sur- 
viving her  husband ;  and  the  usual  decree  was  made  upon 
this  bill  of  revivor. 

Mrs.  Green  subsequently  died,  having  made  a  will  dis- 
posing of  the  entirety  of  the  fund,  on  the  assumption  that 
it  had  vested  in  her  absolutely  on  her  surviving  her  hus- 
iMmd,  and  thereby  appointed  Messrs.  Wood  and  Roots  her 
executors;  and  the  suit  was  revived  against  them. 

In  pursuance  of  directions  contained  in  the  decree  for 
the  administration  of  the  estate  of  the  intestate  on  the 
12th  of  January,  1848,  the  Master  made  his  general  report, 
dated  the  12th  of  July. 

Y  2 


,- 1. 1. 
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1852.  The  cause  now  came  on  for  further  directions. 

Baldwin 

^'  Mr.  Craig  and  Mr.  Lambert  for  the  plaintiff 


Baldwin. 


Mr.  Russell  and  Mr.  Kenyon  for  the  executors  of  Mrs. 
Green. — Mrs.  Green  is  not  affected  by  the  proceedings  in 
the  lunacy.  These  were  proceedings  having  reference  to 
the  estate  of  Mr.  Green  alone.  The  proceedings  in  the  suit 
had  not  gone  so  far  as  to  conclude  the  parties,  and  bind 
both  to  the  terms  contained  in  the  draft  settlement.  This 
Court  will  protect  the  wife,  but  it  will  not  deprive  her  of 
any  legal  right  she  may  have  against  the  husband;  and  the 
right  which  the  wife  surviving  has  against  the  husband  vests 
on  her  death  in  her  representatives.  Until  a  settlement 
has  been  actually  made,  and  has  been  finally  concluded, 
the  title  of  the  wife  surviving  continues.  The  title  was 
gone  against  which  she  was  to  be  protected.  Mrs.  Green 
had  applied  to  this  Court  for  protection;  but  if  the  event 
has  happened  which  rendered  protection  unnecessary,  be- 
fore it  had  been  conclusively  given,  where  is  the  power  in 
this  Court  to  deprive  her  of  her  legal  right?  On  what 
ground  can  this  Court  interfere?  Contract  there  is  none. 
Proceedings  are  nothing  until  a  settlement  is  executed — 
nay  more,  though  there  were  a  settlement  executed,  until 
possession  were  had,  actually  reducing  it  into  possession. 

In  Macavlay  v.  Philips  (a),  the  Court  said,  "  In  this  case 
there  was  a  decree  for  a  proposal  for  a  proper  settlement. 
It  was  competent  to  the  Master  to  approve  or  disapprove 
of  the  proposal^  if  it  had  been  laid  before  him.  Suppose 
he  had  reported  it  to  me,  is  it  the  habit  of  this  Court  to 
take  the  consent  of  a  feme  covert,  signified  by  the  nego- 
tiation of  friends?  Even  after  the  Master  has  approved  of 
the  proposal,  if  the  Court  does  not  approve  of  it,  they  ex- 

(a)  4  Ves.  15, 18, 
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amine  the  wife  herself,  and  only  by  the  means  of  a  sole        18^2 
and  separate  examination.    Therefore,  it  is  clear  all  that      Baldwin 
^passed  out  of  Court  was  not  binding  upon  her.     Then  the      ^^^'^'  ^    • 
next  question  is,  whether,  the  husband  having  died,  there 
is  any  doubt  that  the  equitable  interest  to  which  the  hus- 
band and  wife  were  entitled  in  her  right,  will  survive  to 
the  survivor  of  the  husband  and  wife?    If  she  had  died, 
notwithstanding  his  proposal,  he  would  have  been  enti- 
tled." In  Murray  v.  Lord  Elibank{a),  Lord  Eldon  distinct- 
ly says,  that,  up  to  the  moment  of  the  completion  of  the 
settlement  on  her,  it  is  competent  to  the  wife  to  give  it 
(the  fiind)  to  her  husband;  and  that  ''she  may,  between 
the  period  of  the  order  and  her  death,  waive  the  benefit  of 
that  order:"  and  again,  "  when  at  the  bar  I  was  frequently 
concerned  in  thb  final  arrangement,  that  notwithstanding 
such  order  by  the  original  decree  upon  further  directions, 
the  wife  came,  consenting  that  the  fund  should  be  taken 
out  of  Court,  and  was  permitted  to  do  so."    If  it  be  the 
right  of  the  wife  to  waive  the  settlement,  surely  she  may, 
1)y  her  will,  as  completely  say  the  thing  shall  take  its  legal 
course;  and  that  is  what  she  says  in  this  case.     Again,  in 
Lloyd  V.  WiUiams  (6),  the  same  doctrine  is  asserted.     The 
present  case  is  very  similar  to  that.    It  also  appears,  that, 
if  the  wife  has,  as  between  herself  and  her  husband,  a  right 
to  waive  a  settlement  before  its  completion,  she  has  that 
right  also  against  her  children.     The  children  have  no 
equity  except  through  the  wife;  and  if  she  does  not  claim 
the  equity,  they  have  no  right  to  it;  if  she  claims,  and 
does  not  waive,  they  are  entitled ;  but  if  she  claims,  and 
waives  it,  the  children  are  not  entitled.     Here  Mrs.  Green 
has  claimed  the  settlement;   and  therefore  she  and  her 
children  are  both  excluded  from  the  equity. 
In  these  proceedings,  the  share  to  which  the  wife  was 


(a)  10  Ves.  84—88,  91;  S.  C.  on  the  heariug,  13  Ves.  5. 

(6)  1  Madd.  460. 
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1852. 


Baldwin 

V. 

Baldwin. 


entitled  was  not  ascertained  at  the  time  of  the  husband's 
death;  and  Mrs.  Green's  consent  could  not  have  been 
taken  so  as  to  bar  her  equity  until  the  amount  of  her 
share  was  ascertained:  Jemegan  v.  Baxter  (a),  Sperling  v. 
Rockfort  (6),  Parker  v.  Parker  (c). 

They  also  cited  Hodgina  v.  Hodgina  (d),  EUieon  v.  EIr 
win  {e\  Re  Jenkins  (/),  Wright  v.  Rutter  {g)y  Scriven 
V.  Tapley  (h),  Johnson  v.  Johnson  (i),  Delagarde  v.  Lemr 
priere  (k),  Groves  v.  Clarke  (I),  Lloyd  v.  Mason  (m),  and 
Fenner  v.  Taylor  (n). 


Mr.  Bacon  and  Mr.  Berkdey  for  the  representatives  of 
Mr.  Green;  and 

Mr.  Swanston  and  Mr.  Greene  for  other  parties  in  the 
same  interest. — ^In  Rowe  v.  Jackson  (o),  the  Court  decided, 
that,  where  there  is  an  order  for  the  husband  to  make  pro- 
posals for  a  settlement  on  the  wife,  and  there  is  issue  of 
the  marriage,  and  the  wife  dies  leaving  issue,  the  husband 
will  be  kept  to  the  order.  Now,  there  must  be  mutuality 
of  rights,  and  if  the  husband  be  bound,  the  wife  must  also 
be  bound.  In  this  case  there  was  an  order  for  a  settle- 
ment, and  the  proceedings  had  gone  much  further,  for  the 
whole  detail  of  the  settlement  was  determined  on  by  the 
Master.  There  are  other  cases  which  carry  the  doctrine 
quite  as  far.  In  all  the  cases  from  MacatUay  v.  Philips 
downwards,  the  rule  appears  to  be,  that  the  wife  may  waive 
the  settlement  for  the  benefit  of  the  husband,  where  they 


(a)  6  Mad.  32. 

(b)  8  Ves.  164. 
(o)  1  Col.  92. 

(d)  llBligh,  104. 

(e)  13  Sim.  309. 
(/)  5  Ru88. 183. 
(g)  2  Ves.  673. 
(h)  Amb.  509. 


(0  IJ.  &  W.  472. 
ik)  6  Beav.  344. 
(0  1  Keen,  132. 
(m)  5  Hare,  149. 
(n)  1  Sim.  169;  S,  C,  on  ap- 
peal, 2  R  &  M.  190. 
(o)  Dick.  604. 
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both  sunriye;  but  that  that  is  the  only  exception  to  the        1852. 
rule,  that  the  order  for  a  settlement  binds  the  husband  sur-      Baldwin 
viying,  and,  by  parity  of  right,  the  wife  surviving.  ^' 

It  is  a  fraud  for  the  wife  to  ask  for  a  settlement,  and, 
having  proceeded  so  far  as  to  bind  the  husband,  then, 
should  the  husband  die,  to  turn  round  on  his  representa- 
tives and  repudiate  the  settlement  to  which  he  was  bound. 
It  is  true,  that  the  wife  cannot  legally  contract,  but  she 
may  equitably  contract,  and  be  bound  by  her  contract  in 
this  Court  And  that  is  what  the  husband's  representa- 
tives ask  against  the  wife's  representatives  here.  They 
cited  Barker  v.  Lee  (a),  Whittem  v.  Sawyer  (6),  and  Ex  parte 
Gardner  (c). 

Mr.  Da/niel,  Mr.  PiggoU,  Mr.  Priory  Mr.  Birkbeck,  and 
Mr.  Cotton,  were  for  other  parties. 

The  Vicb-Chancellob  said,  he  thought  that  the  propo- 
sals in  the  Master's  office  had  not  been  proceeded  with  to 
such  a  stage  at  the  time  of  Mr.  Green's  death  as  to  preclude 
Mrs.  Green  from  retiring  from  the  proposed  settlement, 
mid  claiming  for  herself  the  whole  share,  to  which  she  was 
entitled  in  this  suit,  in  the  intestate's  estate,  free  from 
any  settlement    This  was  clear  on  principle,  and  was  not 
contrary  to  the  authorities.     Although  Mrs.  Green  ap- 
peared upon  the  proceedings  in  the  lunacy,  she,  having 
survived  her  husband,  became  absolutely  entitled  to  the 
whole  amount,  which  must  now  be  ordered  to  be  paid  to 
her  representatives.    This  decision  was  in  accordance  with 
Macaulay  v.  Philips  (d),  and  Murray  v.  Lord  Elihank  (e). 

(a)  6  Mad.  330.  (d)  4  Ves.  15. 

(6)  1  Beav.  693.  (e)  U)  Ves.  84. 

(c)  2  Ves.  sen.  671. 
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March  3rd  d;  LoCKB  V.  LoMAS. 

A  testator  de-  ISAAC  WHEELDON,  by  his  will,  bearing  date  the  18th 
freehold  estetei  ^^  ^P^l,  1816,  made  certain  specific  devises,  and  gave 
to  trustees,  for    ^0  Ann  Sellers  an  annuity  of  lOl.  for  her  life,  which  he 

600  years,  up-  -^  ' 

on  trust  that  charged  upon  all  his  real  estates  not  thereinbefore  specifi- 

saie,  demise' or  cally  devised.     He  then  gave  all  the  residue  of  his  real 

^r^^^f  of  estates  to  Thomas  Lomas  and  William  Wood  for  the  term 

the  estates,  for  ^f  ^QQ  years  from  the  day  of  his  decease ;  and,  subject 

all  or  any  part  .  T.  « 

of  the  term,  or  thereto,  he  devised  the  same  to  John  Wheeldon  for  life, 

means,^ev/and  witli  remainder  to  trustees  for  the  life  of  John  Wheeldon, 

and!when'«)  *^  preserve  contingent  remainders,  with  remainder  to  the 

raised,  upon  sons  of  John  Whccldon  in  tail  in  succession,  with  remain- 

trust  that  they 

should  put  and  ders  over.  The  term  of  500  years  to  Lomas  and  Wood 
sameaUnterest,  ^^^^  declared  to  be  upon  trust,  that  they  should,  by  sale, 
"^"t^°ll^  demise,  or  mortgage,  of  all  or  any  part  of  the  heredita- 
security,  and  ments  Comprised  in  the  said  term,  for  all  or  any  part  of 
place  the  same  the  Said  term,  or  by  other  lawful  ways  and  means,  levy 
time  as"they  ^"^  ^^^  (over  and  abovc  the  costs,  charges,  and  expenses 
should  think  of  levying  the  same)  the  sum  of  2400Z.,  and,  when  so  raised, 
upon  trust,  to  upon  further  trust,  that  they  the  said  Thomas  Lomas  and 
^^8  to  thTtos-  William  Wood  should  put  and  place  out  the  same  at  inter- 
tcr*'fo  ^hTi  f  ^^^^  upon  Government  or  real  security  or  securities,  and 
and8houid,after  call  in  and  replace  the  same  from  time  to  time,  as  they 

her  dcceAse* 

call  in  the  should  think  proper,  and  should  pay  the  interest,  divi- 
Uio^^amrt1>^the  dends,  and  proceeds  thereof,  as  the  same  should  become 
daughters ap-     duc,  unto  the  tcstator's  daughter,  Sarah  Benton,  for  her 

pomtee8;and,  ' 

in  default  of 

appointment,  among  her  children.  The  trustees  borrowed  the  2400/.,  and  executed  a  mortgage  for 
the  same,  on  which  they  indorsed  a  receipt  for  the  amount.  The  tenant  for  life  died;  the  mortgagee 
tmnsfi'rred  the  mortgage  to  the  plaintiff.  On  a  bill  to  foreclose  the  mortgage,  one  of  the  defendants 
entitled  to  the  2400/.  under  the  trusts  of  the  will,  suggested  that  the  trustees  nerer  leceiTcd  the 
mortgage-money;  and  that  the  mortgagee  was,  under  the  trusU  of  the  will,  liable  for  its  misapplica- 
tion. But  held  that  the  trust  implied  an  authority  to  receive  the  2400/.,  and  that,  the  trastees  hay- 
ing given  a  receipt,  it  was  not  necessfuy  for  the  mortgagee  to  shew  that  the  money  reached  the  hands 
of  the  tmstoes.  And  further,  the  plaintiff  being  a  transferree  for  value,  having  the  legal  estate  he 
was  not  bound  to  inquire,  and  the  Court  made  a  decree  for  a  foreclosure.  ' 
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life;  and  should^  after  her  decease,  call  in  the  said  prin-  1852. 
cipal  sum  of  24fOOL,  and  pay  and  apply  the  same  unto  and 
among  such  person  or  persons,  in  such  parts,  shares,  and 
proportions,  at  such  times  and  in  such  manner  and  form, 
as  she,  the  said  Sarah  Benton,  notwithstanding  coverture, 
should  by  will  appoint;  and,  in  default  thereof,  or  being 
such  and  not  extending  to  the  whole,  should  pay  and  ap- 
ply the  whole,  or  such  part  of  the  said  sum  of  2400Z.  as 
should  remain  unappointed,  unto  and  amongst  the  child 
and  children  of  the  said  Sarah  Benton,  lawfully  begotten, 
living  at  her  decease,  if  more  than  one,  equally  between 
them.  Isaac  Wheeldon,  the  testator,  died  in  1822,  leaving 
Sarah  Benton,  his  only  child,  him  surviving. 

By  an  indenture,  dated  the  22nd  of  May,  1828,  and 
made  between  the  said  Thomas  Lomas  and  William  Wood 
of  the  first  part,  the  said  Sarah  Benton  and  John  Benton 
of  the  second  part,  and  John  Williamson  of  the  third  part, 
in  consideration  of  24002.,  Thomas  Lomas  and  William 
Wood  bargained,  sold,  and  assigned,  and  Sarah  Benton 
and  John  Benton  granted  and  confirmed,  unto  John  Wil- 
liamson, his  executors,  administrators,  and  assigns,  certain 
hereditaments  therein  described,  being  part  of  the  testa- 
tor's real  estate,  to  hold  the  same  unto  the  said  John  Wil- 
liamson, his  executors,  administrators,  and  assigns,  for  the 
residue  of  the  said  term  of  500  years,  by  way  of  mortgage 
for  securing  the  sum  of  2400Z.  and  interest. 

A  receipt  for  the  2400Z.  was  indorsed  upon  this  inden- 
ture, and  was  signed  by  Lomas  and  Wood.  John  William- 
son died  on  the  4th  of  July,  1830;  and  his  will  was  proved 
by  John  Alington,  one  of  the  executors,  William  Alington, 
the  other  executor,  having  renounced. 

By  an  indenture,  dated  the  1st  of  June,  1845,  and  made 
between  John  Alington  of  the  first  part,  William  Alington 
of  the  second  part,  and  T.  Locke  and  F.  Luck  (since  de- 
ceased) of  the  third  part,  tlic  debt  of  2400/.,  and  the  mort- 
gage security  for  the  same,  were  assigned  to  Locke  and 
Luck. 
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1852.  Sarah  Benton,  by  her  will,  dated  the  24th  of  January, 

]  850,  appointed  the  said  sum  of  24002.,  upon  certain  trusts, 
for  the  benefit  of  her  children  and  grandchildren,  and  died 
on  the  SI  st  of  March,  1850,  leaving  John  Benton  and  Anne 
Williams  her  only  children  her  surviving. 

This  was  a  bill  by  Mr.  Locke,  the  survivor  of  Messrs. 
Locke  and  Luck,  for  a  foreclosure  of  the  mortgage. 

Mrs.  Anne  Williams,  one  of  the  children  of  Mrs.  Sarah 
Benton,  by  her  answer,  alleged  that  no  part  of  the  said 
24002.  was  paid  by  Williamson  to  Lomas  and  Wood;  but 
that  Williamson  paid  the  amount  to  Sarah  Benton,  John 
Benton,  and  Robert  Williams,  the  husband  of  the  said 
Anne  Williams^  who  applied  the  same  to  their  own  pur- 
poses; and  she  submitted,  that,  under  these  circumstances, 
the  sum  of  24002.  did  not  ever  become  a  charge  upon  the 
hereditaments  comprised  in  the  mortgage  term. 

Mr.  Bacon  and  Mr.  BaggdUay  for  the  plaintiff. 

Mr.  RusseU  and  Mr.  F.  T,  White  for  the  defendant,  Mrs. 
Williams. — The  will  does  not  make  the  receipt  of  the  trus- 
tees a  discharge  to  the  mortgagee  who  lent  the  24002.  to 
them;  and,  according  to  the  settled  practice  in  Mr.  Booth's 
time  and  since,  the  mortgagee  was  not  discharged  until 
he  saw  that  the  money  was  invested  according  to  the  di- 
rections contained  in  the  will.  This  is  referred  to  as  the 
practice  in  the  work  on  Vendors  and  Purchasers  (a). 

Mr.  K.  Parker,  Mr.  Smyihe,  Mr.  Freeling,  and  Mr.  Keen 
were  for  other  defendants. 

The  Vice-Chancellob,  after  reading  the  trusts  of  the  will 
for  raising  the  24002.,  said : — The  trustees  made  a  mortgage, 
which  was  regular  upon  the  face  of  the  executed  deed, 
and  they  signed  a  regular  receipt  for  the  purchase-money; 
but  the  plaintiff  has  not  proved  that  the  trustees  received 

(a)  2  Siigd.  V.  &  P.  838,  11th  edit. 
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or  properly  applied  the  money;  and  the  question  is,  whe-  1852. 
ther  this  is  one  of  those  cases  in  which  a  mortgagee  is 
bound  to  see  to  the  application  of  the  money  lent  by  him. 
It  is  true,  that  a  mere  trust  to  raise  money  by  mortgage 
or  sale  does  not  authorise  the  trustees  to  give  a  discharge 
for  it^  and  it  may  be  consistent  with  the  intention  that  a 
trustee  should  not  have  power  to  receive  the  money.  He 
may  be  a  mere  machine  for  raising  the  money,  and  he 
may  have  no  power  to  give  receipts.  In  each  case,  the 
nature  of  the  trust  must  be  considered,  to  ascertain  whe- 
ther such  an  authority  may  be  reasonably  implied  or  not. 
The  question  in  this  case  is,  what  authority  is  given  to 
the  trustees?  They  were  to  invest  the  money,  and,  having 
invested  it,  they  might  sell  out  again,  and  re-invest  it  in 
other  securities,  and  so  on  toties  quoties.  It  is  not  rea- 
sonable to  suppose  that  the  testator,  giving  them  autho- 
rity to  change  the  investments  and  to  convert  them  from 
time  to  time,  has  denied  to  them  authority  to  receive  the 
money.  There  was  a  case.  Wood  v.  Harman  (a),  before 
Sir  John  Leach,  where  a  trustee  had  power  to  invest 
money  and  change  the  securities  from  time  to  time ;  and 
the  Court  held,  that  such  a  power  included  in  it  an  au- 
thority to  give  suflScient  discharges  to  the  lenders.  In 
the  present  case,  it  seems  to  me  to  be  most  reasonable, 
to  say  that  the  trustees  have  a  similar  authority.  It 
could  hardly  be  that  they  were  to  have  power,  after 
the  money  was  invested,  to  change  the  investment,  and 
have  it  in  their  hands  as  money,  and  yet  that  they 
were  denied  the  authority  to  receive  it  Without  intro- 
ducing exceptions  to  the  general  rule,  the  nature  of  the 
trust  in  this  case  seems  to  me  to  imply  an  authority  to 
receive  the  money ;  and,  the  trustees  having  given  a  re- 
ceipt, it  was  not  necessary  for  the  mortgagee  to  shew  that 
the  money  reached  the  hands  of  the  trustees,  or  that  it 
was  invested.     If  there  had  been  a  misapplication  of  the 

(a)  5  Madd.  368. 
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money^  it  might  be  shewn  that  the  mortgagee  was  a  party 
to  the  misapplication ;  but  here,  the  plaintiff  is  a  tranferree 
of  the  mortgage,  and  he  has  the  legal  estate;  and  if  it 
had  been  necessary  for  the  original  mortgagees  to  see  to 
the  application  of  the  money,  the  person  taking  under 
them  must  have  seen  that  the  first  mortgagees  had  pro- 
perly paid  the  money.  If  they  were  not  under  that  ob- 
ligation, but  it  was  a  mere  trust  not  affecting  them,  the 
present  plaintiff  is  a  purchaser  who  has  the  legal  estate, 
and  cannot  be  affected  by  any  irregularity,  if  any  were 
committed,  with  respect  to  the  application  of  the  money 
by  the  trustees.  The  plaintiff  is,  therefore,  entitled  to  a 
decree  for  foreclosure. 


March  4th  & 
5th. 

The  equity  of 
redemption  of 
an  estate  in 
mortgage,  sub- 
ject to  the  usual 
proviso  for  re- 


Hedqbs  V,  Hedges. 

JjY  indentures  of  lease  and  release,  dated  the  4th  and 
5th  of  April,  1800,  James  Sutton  conveyed  certain  here- 
ditaments to  Hannah  Clarke  in  fee,  subject  to  a  proviso 
for  the  conveyance  of  the  same  hereditaments  to  Mr.  Jef- 

demption,  for 

securing  3000/.,  fries  in  fee,  on  pajrment  by  him  to  Hannah  Clarke  of  30002. 

deWw^^d^con-  and  interest  then  lent  by  her  to  him. 

veyance,onse-        Mr.  Jefirics  died  in  1803,  having  by  his  will  devised 

vera!  persons  ,  . 

as  tenanu  in      the  mortgaged  hereditaments  to  trustees,  in  trust  for  his 

common,  in 
unequal  shares. 

The  mortgagee  having  required  his  money,  an  indenture  was  made  between  the  mortgagee  of  the 
first  part,  the  tenants  in  common  of  the  equity  of  redemption  of  the  second  part,  and  new  mortga- 
gees  of  the  third  part,  whereby,  in  consideration  of  2000/.  to  the  old  mortoagee  paid  by  the  new 
mortgagees,  at  the  request  of  one  of  the  tenants  in  common,  and  of  1000/.  in  like  manner  paid  at  the 
request  of  two  other  of  the  tenants  in  common,  in  equal  moieties,  making  3000/^  the  mortgaged  he- 
reditaments were  conveyed  to  the  new  moatgagees,  subject  to  new  distinct  provisoes  for  r^emption 
at  the  end  of  six  months  on  payment  of  the  2000/.,  for  reconveyance  of  two-third  parts  to  one  te- 
nant in  common,  and  on  payment  of  1 000/.  for  reconveyance  to  the  two  others,  the  tenants  in  com- 
mon of  the  one-third  part  in  equal  moieties  as  between  themselves:  the  tenants  in  (K>mmon  cove- 
nanted to  pay  their  respective  proportions,  with  interest,  at  the  end  of  the  six  months.  They,  at  the 
same  time,  executed  a  mortgage-bond  with  a  condition  avoiding  tlie  same  on  payment  of  the  3,000/. 
and  interest,  as  stipulated  for  by  the  proviso  for  redemption,  and  according  to  their  covenants  r^ — 
//«/(/,  that  neither  the  form  of  Uie  new  proviso  for  redemption,  nor  the  new  covenant  to  pay,  shewed 
an  intention  to  change  the  nature  of  the  mortgage-debt;  and  that  the  personal  estate  of  one  of  the 
tenants  in  common  was  not  liable,  in  exoneration  of  the  mortgaged  estate,  to  pay  the  proportion  of 
the  mortgage-debt 
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sons,  Geoige,  Thomas,  and  Richard,  or  such  of  them  as        1852. 
should  be  then  liying,  as  tenants  in  common  in  fee,  sub- 
ject to  the  payment  of  so  much  of  the  said  mortgage  debt 
as  should  be  due  thereon. 

Thomas  Jeffries  died  in  J  81 4,  having  previously,  by  his 
will,  devised  all  his  real  estates  to  his  brother  George  Jef- 
fries, whom  he  appointed  sole  executor,  and  who  duly 
proved  the  will 

Richard  Jefiries,  by  indentures  of  lease  and  release,  dated 
the  4th  and  5th  days  of  April,  1808,  conveyed  his  one- 
third  share  in  the  said  hereditaments,  subject  to  the  mort- 
gage thereon,  as  to  one  moiety  thereof,  to  Mrs.  Sarah  Jef- 
fries, widow,  his  mother,  in  fee,  and  as  to  the  other  moiety 
thereof  to  his  sister.  Miss  Jemima  Jeffiries,  in  fee. 

By  indentures  of  lease  and  release,  dated  the  24th  and 
25th  of  January,  1826,  and  made  between  John  Ward  and 
Thomas  Merriman,  in  whom  the  legal  estate  in  the  mort- 
gaged hereditaments  and  the  debt  of  30002.  had  become 
vested,  by  mesne  assurances  from  Hannah  Clarke  of  the 
first  part,  the  said  George  Jeffries,  Sarah  Jeffries,  and 
Jemima  Jefiries  of  the  second  part,  and  Thomas  Neale 
and  Philip  Neale  of  the  third  part,  after  reciting  the  de- 
duction of  title  to  the  legal  estate  in  the  mortgaged  here- 
ditaments, and  to  the  mortgage  debt  of  30002.  and  interest, 
and  the  securities  for  the  same,  from  Hannah  Clarke  to 
the  said  John  Ward  and  Thomas  Merriman ;  and  that  the 
said  John  Ward  and  Thomas  Merriman  had  required  pay- 
ment of  the  mortgage  debt  from  the  said  George  Jeffries, 
Sarah  Jefiries,  and  Jemima  Jeffries,  according  to  their  re- 
spective proportions  thereof;  and  that  the  said  George  Jef- 
fries, Sarah  Jeffries,  and  Jemima  Jeffries,  being  unable  to 
comply  with  such  request,  had  applied  to  the  said  Thomas 
Neale  and  Philip  Neale  to  lend  to  them  the  said  sum  of 
30002.,  to  enable  them  to  do  so,  which  they  had  consented 
to  do,  upon  having  the  repayment  thereof  secured  to  them 
in  manner  thereinafter  expressed ;  in  consideration  of  the 
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1852.  sum  of  20001  to  the  said  John  Ward  and  Thomas  Mem- 
man,  paid  bj  the  said  Thomas  Neale  and  Philip  Neale,  at 
the  request  of  the  said  George  Jefiries,  and  of  lOOOi,  in 
like  manner  paid  at  the  request  of  the  said  Sarah  Jeffiies 
and  Jemima  Jeffiries  in  equal  moieties  of  6007.,  making 
together  the  sum  of  3000Z.,  the  said  John  Ward  and  Thomas 
Merriman  thereby  conveyed  all  the  mortgaged  heredita- 
ments to  the  said  Thomas  Neale  and  Philip  Neale  in  fee, 
subject  to  a  proviso  for  redemption  as  follows — "  And  it 
is  herby  agreed  and  declared  by  and  between  the  parties 
to  these  presents,  that  if  the  said  Thomas  Jeffiries,  his 
heirs,  executors,  administrators,  or  assigns,  do  and  shall 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
Thomas  Neale  and  Philip  Neale,  their  executors,  adminis- 
trators, or  assigns,  the  sum  of  20002.,  of  good  and  lawful 
British  money,  with  lawful  interest  for  the  same,  at  or 
upon  the  25th  of  July  next  ensuing  the  day  of  the  date 
of  these  presents,  and  if  the  said  Sarah  Jeffiries  and  Je- 
mima Jeffiries,  their  heirs,  executors,  administrators,  or 
assigns,  or  either  of  them,  shall  in  like  manner  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Thomas  Neale 
or  Philip  Neale  the  sum  of  lOOOi.  of  lawful  British  money, 
in  equal  moieties,  with  lawful  interest  for  the  same,  at  or 
upon  the  said  25th  of  July  next  ensuing  the  day  of  the  date 
hereof,  without  making  any  deduction  or  abatement,  then, 
and  immediately  after  such  payments  shall  be  made  as 
aforesaid,  they,  the  said  Thomas  Neale  and  Philip  Neale, 
their  heirs  or  assigns,  shall  and  will,  at  the  request,  costs, 
and  charges  of  the  said  George  Jeffiries,  his  heirs,  execu- 
tors, administrators,  or  assigns,  reconvey  and  reassure  two 
undivided  third  parts,  the  whole  into  three  equal  parts  or 
shares  to  be  divided,  of  and  in  [the  hereditaments,  de- 
scribing them,]  unto  the  said  George  Jeffiries,  and  his 
heirs,  or  unto  such  other  person  or  persons  as  he  shall  di- 
rect or  appoint ;  and  shall  and  will,  at  the  request,  costs, 
and  charges  of  the  said  Sarah  Jeffiies  and  Jemima  Jef- 


CASES  IN  CHANCBBT.  883 

fries,  their  heirs  or  assigns,  reconvey  and  reassure  one  1852. 
other  undiyided  third  part,  the  whole  into  three  equal 
parts  to  be  diyided,  of  and  in  the  said  [hereditaments, 
describing  themj  unto  the  said  Sarah  Jefiries  and  Jemima 
Jefiries,  and  their  heirs  respectively,  by  equal  moieties,  or 
onto  such  other  person  or  persons  as  they  respectively  shall 
direct  or  appoint,  freed  and  discharged  of  and  from  all  in- 
combrances  made  or  committed  by  the  said  Thomas  Neale 
and  Philip  Neale,  their  heirs  or  assigns,  in  the  meantime." 

And  in  the  same  deed  was  contained  a  covenant,  that 
each  of  them,  the  said  George  Jeffries,  Sarah  Jeffiries,  and 
Jemima  Jeffiries,  should  pay  their  several  proportions  of 
the  said  mortgage  debt  and  interest  accordingly. 

By  a  bond  of  even  date  with  the  indenture  of  release,  the 
said  George  Jeffiries,  Sarah  Jeffiies,  and  Jemima  Jeffries 
became  bound  respectively  to  the  said  Thomas  Neale  and 
Philip  Neale,  in  the  penal  sum  of  60002.,  subject  to  a  con- 
dition avoiding  the  same  on  payment  of  the  sum  of  30002L 
with  interest  in  the  proportions  and  according  to  the  pro- 
viso contained  in  the  indenture  of  even  date  therewith. 

Miss  Jemima  Jeffiries  married  William  Hedges  in  1 839, 
and  subsequently  died  intestate,  leaving  him  her  surviv- 
ing. William  Hedges  took  out  letters  of  administration 
to  his  deceased  wife,  and  died  in  June,  1846,  having  made 
his  will;  of  which  he  appointed  two  executors,  of  whom 
lliomas  Hedges  alone  proved  the  will 

A  claim  was  filed  by  the  plaintiff,  Henry  Hedges,  a  re- 
siduary legatee  under  the  will  of  the  testator,  against  Tho- 
mas Hedges,  the  sole  executor,  for  the  administration  of 
the  estate  under  the  direction  of  the  Court. 

A  reference  having  been  made  to  the  Master  to  take  the 
accounts  of  the  testator's  estates,  upon  the  above  facts  ap- 
pearing before  him,  he  found,  by  his  report,  dated  the  2nd  of 
June,  1851,  that  the  estate  of  the  testator  in  the  cause  was 
not  liable  in  respect  of  his  dealings  with  the  estate  of  his 
late  wife,  Jemima  Hedges,  deceased,  as  her  administrator; 
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1852.  except  that  the  estate  of  William  Hedges  was  at  law  liable 
to  the  covenant  entered  into  by  Jemima  Hedges  for  pay- 
ment of  the  sum  of  500Z.  contained  in  the  deed  of  transfer 
of  the  mortgage  security  for  3000Z.,  dated  the  25th  of 
January,  1826,  and  to  the  bond  bearing  even  date  there- 
with, executed  by  Jemima  Hedges  as  a  collateral  security 
for  the  sum  of  5001. 

The  entirety  of  the  mortgaged  hereditaments  had  be- 
come subject  to  the  mortgage  debt  of  SOOOi  vested  in  Tho- 
mas Hopke  Jeffries. 

The  cause  now  came  on  for  hearing,  on  the  exceptions 
of  Mr.  T,  Hopke  Jeffries  to  the  Master's  report 

The  question  raised  upon  the  exceptions  was,  whether 
Jemima  Jeffries,  afterwards  the  wife  of  the  testator,  Wil- 
liam Hedges,  had,  by  the  transfer  of  mortgage  and  bond 
of  the  25th  of  January,  1826,  adopted  the  mortgage  debt 
to  the  extent  of  500Z.,  so  as  to  make  her  personal  estate 
the  primary  fund  for  payment  of  that  sum. 

Mr.  Malins  and  Mr.  Speed  in  support  of  the  exceptions. 
— The  Master  has  come  to  the  conclusion  that  the  trans- 
action of  1826  was  not  an  adoption  of  her  share  of  the 
mortgage  debt  by  Mrs.  Hedges;  and  that,  as  between  the 
equity  of  redemption  and  her  personal  estate,  it  is  not 
liable  to  the  500Z.  which  she  bound  herself  by  bond  and 
covenant  to  pay  to  the  new  mortgagees  on  that  occasion. 
It  is,  however,  submitted,  that  the  personal  estate  of  Mrs. 
Hedges  was  made  by  that  transaction  the  primary  fund 
for  payment  of  this  500t 

It  is  not  denied,  that  where,  upon  a  transfer  of  a  mort- 
gage, the  owner  of  the  equity  of  redemption  at  the  time 
covenants  to  pay  the  mortgage-money  to  the  new  mort- 
gagee, that  is  only  a  collateral  security,  and  does  not  alter 
the  liability;  but  this  may  be  rebutted.  Thus,  in  Barham 
V.  The  Earl  o/Thanet  (a),  there  was  a  conveyance  to  a  new 

(a)  3  My.  &  K.  607. 
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mortgagee,  with  a  new  proviso  for  redemption,  and  a  new  18/52. 
coYenant  to  pay;  and  that  was  held  to  be  a  new  mortgage 
hj  the  heir.  It  is  true,  that  a  different  rate  of  interest 
was  secured  by  that  mortgage  from  that  on  the  former 
mortgage;  but  that  circumstance  is  unimportant,  and  in 
the  case  of  The  Earl  of  Oxford  v.  Lady  Rodney  (a)  it 
did  not  exist.  In  Lv^kington  v.  Sewdl  (b),  it  was  decid- 
ed, that^  where  an  estate  descended  subject  to  a  mort- 
gage, and  the  heir  created  a  new  mortgage  for  securing 
the  old  debt  and  also  one  contracted  by  himself,  and 
fixed  a  new  day  of  payment,  he  made  himself  liable  to 
both  debts,  notwithstanding  he  exempted  in  the  new  se- 
curity his  person  and  his  property,  except  to  the  amount 
comprised  in  the  new  mortgage,  from  liability  in  respect 
of  the  debts,  and  his  personal  estate  was  held  liable:  Do- 
nisOiorpe  v.  Porter  (c).  The  second  point  in  the  case  of 
Bruce  v.  Morice  (d),  and  the  cases  there  cited,  lead  to  this 
principle,  that  where  the  owner  of  the  equity  of  redemp- 
tion enters  into  any  new  contract  with  the  mortgagee,  by 
which  the  parties  are  put  in  any  respect  in  a  new  position 
towards  each  other, — as  by  the  appointment  of  a  new  time 
of  payment,  an  alteration  in  the  rate  of  interest,  or  any 
other  difference  of  position,  a  new  contract  arises,  and  the 
owner  of  the  equity  of  redemption  so  dealing  with  the 
mortgagee  becomes  actual  mortgagor,  and  his  personal  es- 
tate is  made  the  fund  to  pay  the  mortgage  debt  primarily 
and  in  exoneration  of  the  mortgaged  estate.  In  the  pre- 
sent case,  all  the  circumstances  combine, — a  aew  day  is 
fixed  for  redemption,  a  covenant  is  entered  into  for  pay- 
ment of  the  mortgage  debt  accordingly,  and  the  debt  itself 
is  split  up  into  portions,  rendering  each  portion  a  charge 
only  on  the  share  of  each  joint  tenant 

(a)  14  Ves.  417.  (c)  2  Eden,  162. 

(b)  1  Sim.  435.  (d)  2  De  G.  &  S.  389. 

VOL.  V.  Z  D.  a.  S. 
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1868.  Mr.  Russell  and  Mr.  WM,  in  the  same  interest,  cited 

EvetjfH  V.  Evelyn  (a),  Shafto  v.  Shqfto  (6),  Lard  Ikheder  ▼. 
Lord  Carnarvon  (c).  Lard  TankerviUe  y.  Fawcei  (d),  Xotti 
Clarendon  y.  Barham  (e).  No  alteration  was  made  in  the 
position  of  the  parties  bj  the  transfer,  except  such  as  the 
circumstances  of  the  case  required ;  the  equity  of  ledemp* 
tion  hsYing  dcYolYed  on  distinct  persons  in  shares,  it  was 
necessary  that  the  proYiso  for  redemption  should  bemooM* 
ed  to  meet  that  circumstance. 

[The  Vicb-Chancelloe  mentioned  the  case  of  ScaU  t. 
Beecheri/)^] 

Mr.  Malins  in  reply. 

The  Vid-CHAjrcELLOE: — 

Th<He  is  no  doubt,  where  a  person  is  master  of  both 
funds,  and  there  is  a  question  as  to  his  acta  that  the  rule 
of  law  ts^  that  his  intention  is  to  gortxiL  What  that  in* 
tention  is  depends  on  the  particular  cirmmstaBees  of  eadi 
case.  The  authorities  cited  are  material  onhr  so  &r  aa 
ther  illustrate  the  rule.  It  issiKtkd.that  themere  tnna- 
fer  of  a  mortea<e  by  one  mon^aeee  to  ancdicr,  ahkoo^ 
atxvmpanied  by  a  <n>Teiiant  of  the  owner  of  the  equitT 
i.'^r  KdemptioQ  &c  payment  of  the  iwwtaee  debt  to  tke 
trans&fee  wvxild  w>c  of  i^sea  make  the  persooal  estate  of 
s«ch  owTMTthe  prtEoary  Autd  firf  payment  of  the  saoneage 
debt.  T^  tsw  is  liid  %k^wu  widi  ^ccoracy  in  VVods  t. 
Hvnffimif^rri  r\  wsier^  LhYd  Akiz^-Mn  saTSk  "^if  a  pcrsuMi 
siKvieedtax  t«>  an  es^tase  sito$iem  to  a  laiifrtcwe  has  done  no 
act  tw^  a3x«  t^  deoc  aad  make  it  kis  pircwaai  Adbc  his 
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p«noiial  estate  is  not  liable;  but  if  by  his  acts  he  has  put        1852. 
himself  so  far  in  the  place  of  his  ancestor  as  to  make  the 
debt  his  own,  that  is  understood  to  be  the  same  as  if  he  was 
the  original  mortgagor.    But  the  Court  has  been  extremely 
anxious  not  to  make  that  inference,  unless  where  it  is  per- 
fectly clear  and  obvious.  Therefore,  though  when  the  mort- 
gagee presses  for  his  money  the  heir  is  obliged  to  have  a 
transfer  of  the  mortgage,  and  since,  as  every  one  knows, 
no  assignee  will  take  it  without  some  personal  covenant 
upon  that  transaction,  he  executes  a  bond  to  the  new  mort- 
gagee if  he  does  it  only  for  that  purpose,  not  meaning  to 
make  himself  further  liable,  it  has  been  determined  not  to 
make  it  the  personal  debt  of  the  party  whose  original  debt 
it  was  not/'    What  are  the  circumstances  of  this  case? 
^e  find  that,  in  1826,  three  persons  were  owners  of  the 
equity  of  redemption  in  unequal  shares,  as  tenants  in  com- 
mon.   We  find,  fjpom  the  recitals  of  the  deed  then  executed, 
that  the  then  mortgagees  had  requested  the  owners  of  the 
^uity  of  redemption  to  pay  ofl*  the  mortgage  debt,  accord- 
ing to  their  proportions  thereof;  and  that  the  latter,  in- 
cluding Jemima  Jefiries,  being  unable  to  comply  with  such 
Tequest,  had  applied  to  Thomas  Neale  and  Philip  Neale, 
the  new  mortgagees,  to  lend  to  them  the  sum  of  3000Z.  to 
enable  them  to  do  so,  which  they  had  consented  to  do  in 
manner  thereinafter  mentioned,  upon  having  the  repay- 
ment thereof  with  interest  secured  to  them  in  such  man- 
ner as  was  also  thereinafter  expressed.    The  only  object  in 
that  is  to  effect  a  transfer  of  the  mortgage,  on  the  mortga- 
gee pressing  for  payment.     The  only  object  apparent  on 
the  deed  is  to  pay  off  the  mortgagees,  who  are  pressing  for 
their  money,  and  to  transfer  the  mortgage  debt  and  estate 
to  persons  willing  to  advance  it.     The  case  is  therefore 
within  the  rule  laid  down  by  Lord  Alvanley  in  Wood  v. 
Hwntingford,  and  followed  by  Sir  John  Leach  in  Shafto  v. 
Skafio.    What  does  the  deed  do  more  than  transfer  the 
mortgage?    The  proviso  for  redemption  is  in  a  special  form, 
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but  it  Stipulates  only  for  that  which  the  law  would  have 
done  if  there  had  been  no  such  stipulation.  Then  there 
is  a  covenant,  which  it  is  admitted  on  all  hands  does  not 
change  the  character  of  the  debt.  In  Barham  v.  The  Earl 
of  Thanety  Sir  John  Leach  did  not  deny  the  general  rule; 
but  he  thought,  on  the  construction  of  the  deed  in  that 
case,  that  there  was  an  intention  to  change  the  nature  of 
the  debt,  and  to  create  a  primary  liability  against  the 
personal  estate.  No  doubt,  he  was  right  in  that  case ;  but 
I  find  no  such  intention  upon  the  deed  before  me.  The 
form  of  the  proviso  for  redemption  has  been  observed  upon: 
but  I  think  that  it  would  be  to  lose  sight  of  the  substance 
in  mere  form  if  the  question  were  made  to  turn  on  that 
When  a  mortgage  is  transferred,  it  seems  to  me  that  there 
must  be  a  new  proviso  for  redemption,  as  the  hand  to  re- 
ceive and  the  hand  to  pay  the  money  are  both  changed. 


The  exceptions  were  overruled,  with  costs. 


1861. 
Dec,  Idth. 

1852. 
March  13^. 
The  case  of  a 


Mackenzie  v.  Mackenzie. 


XN  this  suit,  Eleanor  Frances  Mackenzie,  being,  at  the 

t^beVtS^w?  *^"^®  ^^  *^®  ^^^^  ^^  *^®  ^^^'  ^^  infant,  claimed  to  be  enti- 
der  of  the  Court,  tied  to  the  dividends  of  certain  trust  funds  given  by  the 

is  not  a  case  ,  ,  o  «^ 

provided  for  will  of  Jamcs  Mackenzie,  the  testator  in  the  cause,  for  her 
Act,  i*85o|  but  separate  use  for  life,  against  Duncan  Mackenzie  and  Ro- 
it  is  a  case  with-  y^Q^t  Mayuc,  the  trustees  in  whose  names  the  funds  were 

m  the  1  Will.  4,  . 

c.  36, 8. 15,  the  standing. 

16th  sub-divi- 
sion; and  any 
proceeding  to  obtain  the  transfer  should  be  taken  under  that  Act 

By  an  order  expressed  to  be  made  in  a  cause  and  in  the  matter  of  the  Trustee  Act,  1850,  a  de* 
fendant  was  directed  to  transfer  stock.  Upon  an  affidavit  of  service  of  this  order,  which  was  intitul- 
ed in  the  cause  only,  a  writ  of  attachment  for  disobedience  was  issued,  on  which  the  defendant  was 
in  custody.  The  writ  was  discharged  for  irregularity  on  account  of  a  variance,  but  the  Court  de? 
clined  to  give  the  defendant  costs. 


V. 

Mackbnzu. 
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67  two  orders  made  in  the  cause,  on  the  4th  of  March,  1861. 
1851,  and  the  27th  of  May,  1851,  the  trust  funds,  con-  mackinzib 
sisting  of  2531i.  5s.  llA  Three  per  Cent.  Annuities,  and 
52W.  Ss.  2d.  like  Annuities,  respectively  found  by  the  Mas- 
ter's report,  dated  the  20th  of  January,  1851,  to  be  stand- 
ing in  the  names  of  the  defendants  Duncan  Mackenzie  and 
Bobert  Majme,  were  directed  to  be  transferred  into  Court 
by  them. 

The  defendant  Mayne  was  ready  to  make  the  transfer 
as  ordered;  but  the  other  defendant  Duncan  Mackenzie 
neglected  to  make  the  transfer,  according  to  the  directions 
of  the  orders,  for  the  space  of  twenty-eight  days  after  re- 
quest for  that  purpose  made  to  him  by  the  plaintiff. 

Upon  a  petition  of  the  plaintiff,  intitled  in  the  cause 
only,  stating  these  circumstances,  an  order,  dated  the  8th 
of  August,  1851,  was  made,  whereby  it  was  declared  that 
Duncan  Mackenzie  was  a  trustee  of  the  Bank  Annuities 
respectively,  within  the  intent  and  meaning  of  the  Act  of 
Parliament;  and  it  was  ordered,  that  the  right  to  transfer 
the  Bank  Annuities  respectively  should  vest  in  the  defend- 
ant Robert  Mayne;  and  it  was  ordered,  that  the  defendant 
Robert  Mayne  should  transfer,  on  or  before  the  20th  of 
December,  into  the  name  and  with  the  privity  of  the  Ac- 
countant-General, in  trust  in  the  cause  of  Mackenzie  v. 
Mackenzie,  to  an  account,  to  be  intituled  "  The  unpaid  le- 
gacy account  of  the  children  of  the  testator's  brother,'^  the 
6201.  3s.  2d.  Bank  Three  per  Cent.  Annuities,  standing  in 
the  names  of  the  defendants  Duncan  Mackenzie  and  Robert 
Mayne;  and  it  was  ordered,  that  the  interest  to  accrue 
due  on  the  last-mentioned  Bank  Annuities,  when  so  trans- 
ferred, should  be  paid  to  the  defendant  Duncan  Mackenzie 
for  the  maintenance  and  support  of  his  two  children,  who 
had  not  yet  attained  the  age  of  twenty-one  years,  during 
their  respective  minorities,  or  until  the  further  order  of 
the  Court,  pursuant  to  the  directions  of  the  will  of  James 
Mackenzie,  the  testator  in  the  cause. 
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present  motion  is  made,  is,  by  the  declaration  of  the  Court,        i86i. 
the  person  in  whom  the  actual  power  over  the  stock  is     uIcRwza 
vested ;  and,  on  the  authority  of  Ex  parte  RusseU  (a),  it  is  ^' 

submitted,  that  the  order  may  now  be  made  on  his  appli- 
cation. This  is  a  remedial  Act,  and  should  receive  a  libe- 
ral construction. 

Mr.  Wigram  and  Mr.  Cotton  appeared  for  the  Bank  of 
England.    But,  without  hearing  them, 

The  Vicb-Chancellor  said: — I  agree  that  this  is  a  re- 
medial Act,  and  I  should  be  disinclined  to  put  a  narrow 
construction  on  it  But  there  are  two  points  to  be  at- 
tended to  in  applications  under  the  Act:  first,  you  must 
Come  here  with  a  case  within  the  Act;  and,  secondly,  you 
must  come  by  a  proper  person.  The  section  which  autho- 
rises the  application  to  be  made  by  any  person  beneficially 
entitled  relates  only  to  the  second  part  Here  the  ques- 
tion is,  whether  the  case  itself  is  within  the  Act 

The  case  brought  before  the  Court  is  neither  of  the 
cases  contemplated  by  the  23rd  and  24th  sections.  It  is 
the  case  of  a  trustee  pertinaciously  refusing  to  obey  the 
order  of  the  Court  This  is  a  case  provided  for  by  the 
1  Will.  4,  c.  36,  s.  15,  the  15th  subdivision,  and  the  proceed- 
ings should  be  taken  under  that  Act  (6). 


By  an  order,  made  on  the  motion  of  the  defendant  Robert 
Mayne,  on  the  22nd  of  January,  1852,  intitled  as  follows: 
— "  Between  E.  F.  Mackenzie,  Plaintiff;  and  D.  Mackenzie, 
R.  Mayne,  and  P.  S.  Keir,  Defendants:  and  Between  E.  F. 
Simpson,  late  an  infant,  by  her  next  friend,  Plaintiff;  and 
C.  R.  Simpson,  Defendant:  and  In  the  matter  of  the  Trustee 
Act,  1850:" — It  was  ordered,  that  the  order  of  the  8th  of 
August,  1851,  be  discharged;  and  that  D.  Mackenzie  should 

(a)  1  Sim.  N.  C.  404. 
(6)  But  see  now  15  &  16  Vict.  c.  56,  s.  4. 
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concur  with  Robert  Mayne  in  making  a  transfer  of  the 
stock  into  Court. 

The  affidavit  of  the  service  of  this  order  on  the  defend- 
ant Duncan  Mackenzie  for  the  writ  of  attachment  was  in4 
titled  as  follows : — "  Between  E.  F.  Mackenzie.  Plaintiff; 
and  Duncan  Mackenzie,  R.  Mayne,  and  P.  S.  Keir,  Defend- 
ants: and  Between  £.  F.  Simpson,  late  an  infant,  Plaintiff; 
and  C.  R.  Simpson,  Defendant'' 

A  writ  of  attachment  being  issued  on  the  affidavit  in- 
titled  as  above,  Mr.  Mackenzie  was  taken  under  it. 

This  was  a  motion  to  discharge  the  attachment 

Mr.  ToUer  in  support  of  the  motion. — ^The  title  to  thd 
affidavit  omits  all  mention  of  the  Trustee  Act;  and  the 
deponent  states  'Hhat  he  did  personally  serve  the  said  Mr. 
Duncan  Mackenzie  with  an  order  in  this  cause,''  also  omit- 
ting all  reference  to  the  Trustee  Act 

Mr.  Tennant  in  opposition  to  the  motion. 

The  Viob-Chancellob  said,  that  'ULr.Berrey,  whom  he  had 
consulted  on  the  point,  thought,  that  if  the  title  to  the  affi- 
davit had  followed  the  title  of  the  order,  the  affidavit  would 
have  been  regular,  although  the  title  to  the  order  might 
have  been  incorrect;  and  that  he  also  thought,  that,  as  the 
title  in  the  affidavit  did  not  follow  the  title  of  the  order, 
the  Trustee  Act,  1850,  being  mentioned  in  the  title  to  the 
order  but  not  in  the  title  to  the  affidavit,  the  affidavit  was 
irregular.  The  opinion  of  the  officers  of  the  Court  in  such 
matters  was  deserving  of  great  consideration,  and  he  should 
follow  it  in  this  case.  It  was  possible,  that  there  might 
have  been  a  service  of  some  other  order.  The  writ  of  at- 
tachment must  therefore  be  discharged. 

Mr.  ToUer  applied  for  the  costs. 

The  Vice-Chancbllor,  however,  discharged  the  writ, 
without  costs. 
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DuRBANT  V.  Friend.  ^'^T' 

Tpw  March  29th, 

JLFANIEL  friend,  by  his  will,  dated  the  10th  of  De-  a  testator  gave 
camber,  1847,  gave  and  bequeathed  unto  his  father  Mar-  £,  ^^d^^ 
shall  Friend,  and  his  mother  Elizabeth  Friend,  also  unto  «>^^  ^}^  ^ 

'  ^  ^     adopted  dangh- 

lils  niece  Eliza  Friend,  his  adopted  daughter,  and  his  ter,  tobepaid 

three  brothers,  George  Friend,  John  Friend,  and  Stephen  yearly,  unta 

Friend,  lOOt  each,  to  be  paid  as  early  as  convenient  after  ]|),Xh^d!I^ 

his  decease.     And  he  gave  to  his  father  and  his  three  bro-  ^°  *^«  "g®  ©^ 

twenty-eiK( 

thers,  George,  John,  and  Stephen  Friend,  the  whole  of  years;  and  then 

<%•  •  "I  I    .  T_  i_    _x  1         J.1-  x»     1    n©  directed  oiw- 

his  wearing  apparel,  sea  clothes,  charts,  and  mathematical  half  of  theprin- 

and  musical  instruments,  to  be  equally  divided;  and  he  "^^!**^ 

also  gave  unto  his  adopted   daughter  Eliza  Friend  his  aforesaid  son.** 

gold  watch,  gold  chain,  and  piano  forte,  with  all  musical  of  Uie"adopted  | 

books  and  pieces  belonging  thereto.    The  testator  disposed  ^^^tiBwIte 

of  one-half  of  his  residuary  estate  in  the  following  words:  **"♦  ^^™  *^® 

°  testator  had 

— "I  give  and  bequeath  the  other  half  unto  my  adopted  known  to  be 

daughter  Eliza  Friend,  the  interest  and  dividends  to  be  paid  ^nt^ed :—  ' 

to  her  half-yearly  until  her  first-bom  son  attain  the  ace  f'^'  *^*  *^®  i 

J         J  •"©      language  was 

of  twenty-one  years,  one  half  of  the  said  principal  sum  «trictiy  appiica- 
then  to  be  paid  unto  her  aforesaid  son,  for  his  own  abso-  mate  son,  and 
lute  use  and  benefit,  the  other  half  to  be  paid  unto  his  ^^  Jn  ^ouM 
mother,  my  adopted  daughter  aforenamed;  but  should  his  tekeno*J»»ng- 
mother  die  before  the  said  son  attain  the  age  of  twenty-  gave  specific 

chattels  to  a 

one  years,  the  aforesaid  interest  and  dividends  shall  be  legatee,  and  he 
paid  unto  the  said  son,  for  his  maintenance  and  educa-  Se*of  ^7^^ 
tion,  until  he  attain  the  age  of  twenty- one  years,  then  the  tate  and  effects 

,      ,  /  to  his  executors; 

whole  of  the  said  principal  sum  to  be  paid  unto  him  for  having  insured 

his  sole  use  and  benefit;  should  the  aforesaid  son  die  be-  the^statortook 

fore  he  attain  the  age  of  twenty-one  years,  I  bequeath  his  ^^^^i^  ' 

voyage; the 
ship  was  lost  at  sea,  the  goods  perished,  and  the  testator  was  drowned;  and  the  executors  received 
Uie  monies  in  which  the  goods  had  been  insured  from  the  insurers.  In  a  suit  for  the  administration 
of  the  testator's  estate — Held^  that  the  testator  and  the  chattels  having  perished  together,  the  lega- 
tee had  no  interest  in  the  chattels,  and,  consequently,  not  in  the  insurance  money;  but  that  it  vest* 
ed  in  the  executors  as  part  of  the  residuary  estate. 
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1851.  share  or  moiety  unto  his  mother,  for  her  own  absolute  use 
and  benefit;  and  I  declare  the  same  shall  not  be  liable  to 
any  debts,  control,  or  engagements  of  any  husband  she 
may  hereafter  marry;  and  that  her  receipt  alone  shall  be 
a  sufficient  discharge  for  the  same.'' 

This  was  a  suit  instituted  by  the  executors  against  the 
specific  and  residuary  legatees,  for  the  administration  of 
the  testator's  estate. 

The  usual  decree  having  been  made,  the  Master,  by  his 
report,  after  stating  the  will,  found  that  the  testator,  at 
the  date  of  his  will,  and  up  to  his  death,  had  been  pos- 
sessed of  wearing  apparel  and  sea  clothes  contained  in 
three  chests,  and  of  numerous  charts,  and  a  quadrant  and 
sextant,  with  compasses,  and  a  telescope  and  two  flutes, 
which  were  embarked  on  board  the  ship  Canton,  of  which 
the  testator  was  master,  on  his  last  voyage  from  Eng- 
land; and  that,  on  the  1st  day  of  February,  1848,  the  tes- 
tator insured  all  the  articles,  together  with  other  property, 
with  the  Royal  Exchange  Assurance  Company,  in  the  fol- 
lowing sums,  viz.  on  books  and  charts  SOL,  on  instruments 
252.,  on  watch  20{.,  on  clothes  lOOZ.,  and  on  bedding  25L; 
and  he  found  that  the  testator  was  drowned,  and  all  the 
above  articles  lost  at  sea,  on  or  about  the  2nd  day  of  Octo- 
ber, 1 848,  in  the  ship  Canton,  of  which  he  was  master,  on 
her  homeward  voyage  from  India.  He  also  found  that  the 
plaintifi*,  the  executor,  had  received  from  the  Royal  Ex- 
change Assurance  Company  the  sum  of  2002.,  for  which 
the  said  articles  were  insured. 

The  Master  also  found,  that  Eliza  Friend  had  an  ille- 
gitimate son,  who  had  been  wholly  maintained  at  the  ex- 
pense of  the  testator,  who  had  advanced  money  from  time 
to  time  for  that  purpose. 

It  was  admitted  that  the  testator  knew  that  the  son  was 
illegitimate. 

It  appeared,  that  there  was  a  surplus  of  the  testator's  es- 
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taie  after  payment  of  his  debts,  and  satisfying  the  specific        1851. 
and  pecuniary  legacies  given  by  the  will.  d^IrInt 


Mr.  Chapman,  for  the  plaintifis,  said,  that  they,  as  the 
executors,  had  no  interest  in  the  questions  in  the  cause; 
but  they  asked  the  decision  of  the  Court  on  two  points: 
First,  whether,  haying  regard  to  the  circumstances,  that 
Eliza  Friend  had  no  other  child  except  her  illegitimate 
son,  and  that  the  testator  knew  that  Eliza  Friend  had 
an  illegitimate  son,  that  son  would  take  by  the  descrip- 
tion of  "her  first-bom  son"  contained  in  the  will;  and 
secondly,  whether  the  specific  bequests  of  the  articles  lost 
at  sea  with  the  testator,  when  he  was  drowned,  were 
adeemed;  or  whether  the  Court  would  hold  the  articles  to 
have  become  the  property  of  the  legatees;  and  whether  the 
money  received  on  the  insurance  of  the  articles  lost  at 
sea  belonged  to  the  specific  legatees  or  to  the  plaintifis  as 
the  executors,  as  part  of  the  testator's  general  assets. 

Mr.  Welford,  for  all  the  defendants  having  interests 
conflicting  with  each  other,  left  these  questions  to  the 
Court,  without  argument:  but  he  referred,  on  the  first 
point,  to  the  following  authorities:  Rook  v-  Warth(a)j 
N orris  v.  Harrison  (6),  Parry  v.  Ashley  (c),  Rogers  v.  Oaze- 
brooke  (d). 

On  the  second  question,  he  referred  to  the  argument  in 
General  Stamuick's  case  (e). 

The  Vicb-Chancellor  said,  he  should  have  been  glad  to 
have  had  the  questions  raised  in  this  case  fully  argued. 

As  to  the  first  question,  whether  the  illegitimate  son  of 
Eliza  Friend  could  take  as  a  person  designated  or  not,  he 
thought  that  the  language  used  by  the  testator  was  strictly 

(a)  1  Ves.  sen.  460.  (d)  12  Sim.  557. 

(b)  2  Madd.  268.  (e)  Fearne's  Posth.  Works,  pp. 

(c)  3  Sim.  97.  37—58. 


9. 

Frixnd. 


3^ 


1862. 
March  29tA. 
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confined  in  its  application  to  a  legitimate  son ;  and  he  saw 
no  circumstances  in  the  case  sufficient  to  take  it  out  of  the 
general  rule.  He  must,  therefore,  hold  that  the  illegiti- 
mate son  of  Eliza  Friend  had  no  interest  under  the  will. 

After  some  observations  on  the  second  question,  the  case 
stood  over. 

The  Vice-Chakcellob  said — This  case  had  stood  over  for 
consideration,  and  he  had  thought  on  it  frequently.  After 
stating  the  facts  found  by  the  Master,  he  said,  the  question 
was,  whether  the  legatees  were  entitled  to  the  benefit  of 
the  insurance;  it  was  clear,  that,  if  the  testator  had  died 
before  the  destruction  of  the  chattels,  then  an  interest  in 
them  would  have  vested  in  the  legatees,  and  the  executors 
would  have  been  trustees  of  the  policy  of  insurance  for 
them;  but  if  the  chattels  had  perished,  and  the  testator 
had  subsequently  died,  the  benefit  of  the  policy  would  not 
have  passed  to  the  legatees,  but  it  would  have  been  a  right 
of  action  in  the  testator  in  his  lifetime,  and  the  loss  would 
have  fallen  on  the  legatees,  but  the  benefit  of  the  policy 
would  have  constituted  part  of  the  testator's  estate.  In  this 
case,  the  testator  and  the  chattels  had  perished  together, 
and  it  was  difficult  to  say  how  such  a  case  should  be  dealt 
with;  it  was  essential  to  the  right  of  the  legatees,  that 
they  should  have  some  interest  in  the  chattels;  but  as  they 
were  destroyed  at  the  same  time  that  the  testator  lost  his 
life,  the  legatees  never  had,  as  he  thought,  any  interest  in 
them;  and,  therefore,  their  claim  to  the  money  in  which 
the  chattels  were  insured,  must  fail. 
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1852. 


CrABBB  V.  MOUBERY. 


March  5tlu, 


LHIS  was  an   application  that  a  guardian   ad   litem  The  appeaiance 

.  .0^  infimta  in 

might  be  appointed  to  six  infant  defendants,  resident  with-  Court  on  the 

ai_      •      •  j»  x»  •xi-      X  •     •  xf-  MDointment  of 

m  the  jurisdiction,  without  a  commission  or  the  appear-  a^ardian  ad 
ance  of  the  infants  in  Court.     It  appeared  by  affidavit  ^^"^J^  ^"^ 

rr  J  ig  not  an  un- 

that  one  of  the  infants  was  unable,  on  account  of  illness,  meaning  form: 
to  attend  in  Court;  but  no  reason  was  offered  why  the  Court  to  aMer- 
other  five  infants  should  not  attend  in  Court.  !!^actiiaUy*un- 

der  the  care  of 

Mr.  AUnuUy  in  support  of  the  application,  cited  Drant  appomtsTAnd 
V.  Va%i8e  (a),  in  which  Lord  Lyndhurst  made  such  an  ^^^  °?  "•" 

^  ''  •'  son  for  the  non- 

order  as  that  now  asked.  appeaiance  of 

tbein&Bts  waa 
assigned,  the 

The  Vice  Chancellor  : —  Court  refused 

to  appoint"  a 

The  appearance  of  infants  in  Court,  on  the  appointment  {pni»an  *^ 

,  ,  ,  utem,  eiEcept  on 

of  a  guardian  ad  litem  for  them,  is  not  a  mere  unmean-  their  being 
ing  form.     It  enables  the  Court  to  ascertain  that  the  in-  c^i\mC*up- 
fants  are  actually  under  the  care  of  the  person  whom  it  ?J*^5?5?" 
appoints  guardian.     The  Court  will  in  this  case,  accord-  nessofanin- 
ing  to  the  practice,  dispense  with  the  attendance  of  the  appointed  a 
infant  in  ill  health,  but  the  others  must  appear  in  Court  fif°*"^^' 
The  guardian  will  then  be  appointed  to  all  on  the  appear- 
ance of  the  infants  who  are  able  to  attend  (6). 


(a)  2  Y.  &  C.  C.  C.  524. 

(6)  In  a  subsequent  case,  of 
Cartoardine  v.  Weshlade,  Mr.  T. 
C,  Wright,  on  the  8th  of  March, 
1852,  made  a  similar  application 
that  the  father  of  two  infant  de- 
fendants, one  of  whom  was  resi- 
dent in  Herefordshire,  and  the 
other  in  Shropshire,  might  be  ap- 
pointed guardian  ad  litem,  with- 
out their  appearance  in  Court, 
and  without  a  commission.  He 
asked  that  the  appointment  might 
be  made,  on  the  ground  that  it 


would  save  expense.  But  on  a  re- 
ference to  the  TaxingMasters,the 
Court  ascertained  that  the  costs 
of  appointing  a  guardian  to  an 
infant  on  an  appearance  in  Coiirt 
were  21,  6s,  Sd.,  and  upon  a  com- 
mission they  were  3^.  3s.  2d,f  and 
in  the  present  case  4/.  9s.  lOd^ 
whereas  the  costs  of  an  appoint- 
ment made  on  motion  only  were 
61.  I2s.  4d.  And  on  the  12th  of 
March,  1852,  the  Court  refused 
the  motion. 
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March  9t&,  Lee  v.  £aRBMONT. 

^^^xm." "^  Egrbmont  V,  Lbb. 

A  gnnd&ther  X  HOM  AS  CROWTH£R,  being  possessed  of  real  and  per- 
iJmSS^  sonal  estate,  by  will,  dated  the  21st  of  December,  1808, 
^  P?*?lli<.  g*^ve  the  same  to  his  only  child,  Hannah,  the  wife  of  John 
omceDed  it  in  Egremont,  and  her  children.  He  cancelled  this  will,  and 
on  tbe  back  of  indorsed  on  it  a  letter,  addressed  to  his  daughter,  in  the 
SSiSLdto**'  following  words:— 

his  only  dansh- 

^'  TO  hL  "  ^®  ^^^  ^^^^'  ^^®-  Hannah  Egremont,  you  will  see  I 
bciroM-at-law,  have  canseld  my  will,  therefore  you  are  ares-at-law,  but  I 
bertofomihia  must  charge  to  you  to  fulfil  my  will  as  under  at  your 
derth,^a%8-  death:  I  will  and  leave  to  my  grandson  John  Egremont 
iDM^  free-  °^y  estate  in  Northgate,  Wakefield,  or  his  children  law- 
bold  estate  to  fully  begotten;  after  that  to  divide  my  property  equally 
and,  by  an    '  amongst  your  three  children,  John,  Louisa,  and  Edward 

equal  disposi- 
tion of  bis '^  pro- 
per^ **  equally  among  his  grandchildren,  her  eldest  and  youngest  son  and  daughter,  her  three  only 
diildnn.  The  letter  was  unattested,  and  thought  to  be  inopemtiTe  as  to  the  gnindfiuher^  pefwmal 
as  well  as  real  property.  The  daughter  became  his  administiatrix,  and  entered  into  possession  of 
his  real  estate,  and  she  and  her  husband  received  his  personal  estate  in  risfat  of  the  daughter,  as  sole 
next  of  kin.  By  a  settlement,  in  181  ] ,  between  the  husband  of  the  daughter,  and  the  daughter  and 
two  trustees,  and  the  three  children  of  the  daughter,  reciting  the  will,  its  cancellation,  and  Uie  letter, 
and  that  tiie  testator  had  died  wholly  intestate,  but  that  the  daughter  was  desirous  of  fulfilling  the 
intention  of  the  grandfinther,  his  real  estates  were  settled  in  accordance  with  the  directions  contain- 
ed in  the  letter.  The  daughter  died  in  1 827,  and  her  husband  became  her  administrator,  and  also 
administrator  de  bonis  non  of  the  gnuid&ther.  The  husband  of  the  daughter  died  in  1840,  haT- 
ing  preriously,  by  will,  after  reciting  his  wish  to  carry  into  effect  the  desires  of  the  grand&ther.  dis- 
posed of  the  grandfiither*s  and  his  own  real  and  personal  property,  between  the  two  grandsons  and  the 
gTanddaI^B;hter  (his  children)  accordingly.  The  granddaughter,  who  had  married  in  1 84 .%  obtained 
letters  of  administration  to  the  grand&ther  with  his  letter  to  his  daughter,  which  was  then  admitted 
as  a  will,  annexed,  and  instituted  a  suit  against  the  personal  representatire  of  her  fiidier,  claiming 
that  the  personal  estate  of  the  grandfifither  should  be  accounted  for  to  her;  but  the  benefits  she  ie< 
ceived  under  the  settlement  of  1811  and  will  of  1837  were  greater  than  those  she  chumad  under 
the  testamentary  paper,  the  letter  of  the  grandfiither;  and  it  was  contended,  that  she  must  elect  be- 
tween these  benefits: — HeldL,  that  the  deed  of  1811  and  will  of  1837  were  expressed  to  be  founded 
on  the  intention  of  the  grandfiuher  in  reference  to  his  real  estate  only,  and  that,  eren  after  an  ao* 
quiescence  since  181 1  in  the  family  arrangement,  no  case  of  election  arose. 

Under  the  same  circumstances,  the  granddaughter  had  receired  an  allowance  of  300/.  a  year  from 
the  time  of  her  marriage  in  1829,  till  Uie  death  of  her  fiither :  and  her  husband  was  also  greatly  in- 
debted for  advances  mode  to  him  on  several  occasions,  and  became  bankrupt,  and  obtained  his  certi- 
ficate, and  a  disclaimer  by  the  assignees  of  all  interest  under  the  grandfiither's  wiU  in  his  &vour: 
— HAdy  that  the  allowance  must  go  towards  satis&ction  of  interest  on  the  granddaughter's  one  third 
of  Uie  grand&ther^s  personal  estate;  and  that  the  debt  due  fitmi  the  husband  of  the  granddaughter 
must  be  set  off  against  the  third  of  his  wife,  the  gianddaughtor,  to  be  recovered  by  him  iari^t  of 
his  wif^  against  Uie  estate  of  her  fiither. 
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Egremonty  or  their  children  lawfully  begotten.    At  my        1852. 
death  give  Richard  Henry  Barker  502.  I  promised  him. 
I  hope  you  will  strictly  fulfil  the  above.    From  your  affec- 
tionate father,  "  Thomas  Cbowthbr." 
"Wakefield,  May  Ist,  1810." 


On  the  death  of  Thomas  Crowther,  in  December,  1810, 
Mrs.  Egremont  was  his  sole  heiress-at-law  and  sole  next 
of  kin;  and,  assunnng  that  her  father  had  died  altogether 
intestate,  she,  on  the  20th  of  April,  1811,  took  out  admin- 
istration to  him ;  and  she  and  her  husband  received  nearly 
all  his  personal  estate,  and  entered  into  possession  of  his 
real  estates. 

Mrs.  £gremont  had  three  children  living  at  the  death 
of  her  father,  namely,  John,  Louisa,  and  £dward  Egre- 
mont, respectively  named  in  the  memorandum. 

By  virtue  of  indentures  of  lease  and  release,  dated  the 
Slth  and  25th  of  May,  1811,  and  made  between  John 
£gremont  and  Hannah  his  wife  of  the  first  part,  Caleb 
Crowther  and  John  Scholefield  of  the  second  part,  and 
John  Egremont  the  son,  Edwai^d  Egremont,  and  Louisa 
£gremont,  of  the  third  part,  after  reciting  that  Thomas 
Crowther  had  died  wholly  intestate,  having  cancelled  his 
^ill,  and  the  effect  of  the  indorsement  thereon ;  and  that 
Hannah  Egremont  was  desirous  of  fulfilling  the  request 
and  intention  of  her  late  father,  and  also  by  virtue  of  a 
fine  duly  levied  shortly  after  the  date  of  the  same  inden- 
ture as  to  the  freehold  hereditaments,  and  of  a  surrender 
duly  made  as  to  the  copyhold  premises,  the  freehold  and 
copyhold  estates  late  of  Thomas  Crowther  were  conveyed, 
settled,  and  assured  to  the  use  of  Caleb  Crowther  and 
John  Scholefield,  and  their  heirs,  upon  trust,  as  to  cer- 
tain parts  thereof,  for  John  Egremont  for  life,  with  re- 
mainder to  Hannah  Egremont  for  life,  with  remainder  to 
their  three  children  equally  as  tenants  in  common  in  fee, 
with  survivorship^  in  case  either  of  them  should  die  under 
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1862.  twenty-one,  and  without  issue;  and  on  failure  of  issue, 
upon  such  trusts  as  Hannah  Egremont  should  appoint; 
and  in  default  of  appointment  in  trust  for  Hannah  Egre- 
mont in  fee;  and  as  to  other  parts  thereof,  upon  trust  for 
such  persons  as  John  Egremont  the  father,  and  Hannah 
his  wife,  should  jointly  appoint;  and  in  default,  upon  like 
trusts  in  favour  of  their  three  children;  and  as  to  other 
parts  thereof,  in  trust  for  John  Egremont  the  father,  for 
life,  with  remainder  to  Hannah  his  wife,  for  life,  with  re- 
mainder to  John  Egremont  the  son,  in  fee;  and  in  case  of 
his  death  under  twenty-one  without  issue,  then  in  trust 
for  Edward  Egremont;  and  in  case  of  his  death  under 
twenty-one  without  issue,  in  trust  for  Louisa  Egremont  in 
fee;  and  in  case  of  the  death  of  all  of  them,  upon  trust 
for  such  persons  as  Hannah  Egremont  should  appoint; 
and  in  default  of  appointment,  in  trust  for  John  Egre- 
mont the  father,  in  fee. 

John  Egremont,  the  father,  made  an  allowance  of  40<M. 
a  year  to  each  of  his  sons,  and  of  3002.  a  year  to  his 
daughter,  Louisa,  from  the  time  of  her  marriage  in  Octo- 
ber, 1829.  Mrs.  Hannah  Egremont  died  in  October,  1827. 
John  Egremont,  the  father,  thereupon  obtained  letters  of 
administration  de  bonis  non  of  Thomas  Crowther,  and  he 
also  became  the  administrator  to  his  deceased  wife. 

By  indentures,  dated  the  7th  and  8th  of  October,  1829, 
made  between  Tottenham  Lee,  of  the  first  part,  Louisa 
Egremont,  of  the  second  part,  Caleb  Crowther  and  John 
Scholefield,  of  the  third  part,  and  Edward  Egremont  and 
Legendre  Nicholas  Starkie,  of  the  fourth  part,  being  a  set- 
tlement in  contemplation  of  a  marriage  between  Tottenham 
Lee  and  Louisa  Egremont,  which  was  shortly  afterwards 
solemnized:  after  reciting  the  indentures  of  1811,  the 
one-third  share  in  remainder  in  the  hereditaments  to 
which  Louisa  Egremont  was  entitled  under  the  indentures 
of  1811,  was  conveyed  to  Edward  Egremont  and  Legendre 
Nicholas  Starkie  in  fee;  and  by  virtue  of  the  same  inden- 
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tare  and  of  a  surrender,  the  one-third  share  in  remainder        1802. 
of  the  copyhold  premises  was  settled  to  the  use  of  the 
same  trustees,  upon  trusts  for  Tottenham  Lee  and  Louisa 
his  intended  wife,  and  the  children  of  the  marriage. 

John  Egremont,  the  son,  died  in  1836,  having  made  his 
will.  He  left  John  Egremont  the  grandson,  and  Harriet 
Frances  Egremont,  his  two  only  children,  him  surviving. 
The  executors  of  his  will  renounced  probate,  and  letters 
of  administration  with  the  will  annexed  were  granted  to 
John  Egremont  the  grandson. 

John  Egremont,  the  father,  in  the  belief  that  the  per- 
sonal estate  of  Thomas  Crowther  had  become  his  own 
absolute  property,  made  his  will,  dated  the  llth  of  May, 
1837,  and  thereby,  after  directing  his  debts  to  be  paid 
out  of  his  personal  estate,  and,  if  that  should  be  insuffi- 
cient, out  of  his  real  estate;  and  reciting  that  he  had  made 
considerable  purchases,  which  lay  contiguous  to  and  inter- 
mixed with  the  estates  comprised  in  the  settlement;  and 
that  he  was  desirous  of  making  his  children  and  grand- 
children, thereinafter  named,  interested  in  the  whole  of 
his  real  estates  in  Reedness  and  Swinefleet  and  of  his  per- 
sonal property,  as  well  the  estates  comprised  in  his  marriage 
settlement  as  those  subsequently  purchased  by  him :  "And 
to  carry  into  execution  and  effect,  as  far  as  might  be,  the 
desires  of  Mr.  Thomas  Crowther,  my  late  father-in-law, 
deceased,"  the  testator  gave  all  his  real  estates  in  the 
county  of  York  to  Edward  Egremont  and  Thomas  Hutchin- 
son Maude,  their  heirs  and  assigns,  upon  trust,  as  to  part, 
for  Edward  Egremont  and  his  heirs,  subject  to  the  pay- 
ment of  5000Z.  and  interest  due  upon  a  bond,  which  the 
testator  had  entered  into  in  contemplation  of  the  marriage 
of  Edward  Egremont,  and  also  subject  to  the  payment  of 
3700Z.,  with  interest  at  the  rate  of  4/.  10«.  per  cent.,  which 
interest  he  directed  to  be  paid  to  the  said  Louisa  Lee,  for 
her  separate  use  for  her  life,  without  power  of  anticipation ; 
and  the  said  testator  bequeathed  the  same  sum  of  3700^., 
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1862.  after  her  decease,  to  such  children  of  the  said  Louisa  Lee 
as  she  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment to  all  her  children  equally ;  and  in  case  no  child 
of  the  said  Louisa  Lee  should  attain  a  vested  interest  in 
the  same  sum  of  3700!.,  then  to  such  persons  as  the  said 
Louisa  Lee  should  by  deed  or  will  appoint;  and,  in  default 
of  such  appointment  to  the  said  Edward  Egremont;  and 
in  case  the  said  Edward  Egremont  should  die  without  leav- 
ing lawful  issue,  then  the  testator  devised  the  said  here- 
ditaments (subject  to  the  principal  and  interest  due  on  the 
bond  for  50002.),  to  the  intent  that  the  said  Louisa  Lee 
and  her  assigns  might,  during  her  life,  receive  an  annuity 
of  225Z.  thereout;  and,  subject  thereto,  the  testator  devised 
the  same  hereditaments  to  Thomas  Bailey  and  Joseph  Bayl- 
don  Rayner,  their  executors,  administrators,  and  assigns, 
for  the  term  of  500  years  from  the  decease  of  the  said  Ed- 
ward Egremont,  upon  certain  trusts  for  the  benefit  of  the 
children  of  Louisa  Lee;  and  after  the  determination  of  the 
same  term,  and  in  the  meantime  subject  thereto,  he  devised 
the  same  hereditaments  to  the  use  of  the  said  John  Egre- 
mont, the  grandson  of  the  testator  (son  of  his  deceased  son 
John),  for  his  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and 
other  sons  of  John  Egremont,  the  grandson,  successively 
in  tail  male,  with  remainder  to  the  daughters  of  his  grand- 
son in  tail  general  as  tenants  in  common,  with  cross  re- 
mainders between  them  in  tail  general,  with  remainder  to 
the  use  of  his  granddaughter  Harriet  Frances  Egremont, 
the  daughter  of  his  deceased  son  John  Egremont,  and  her 
heirs  and  assigns. 

The  testator  also  gave  and  devised  his  freehold  estate 
in  Swinefleet  to  the  said  Edward  Egremont  and  the  said 
Thomas  Hutchinson  Maude,  their  heirs,  executors,  adminis- 
trators and  assigns,  upon  trust  to  pay  the  rents  thereof 
to  the  said  Louisa  Lee  for  her  life,  for  her  sole  and  sepa- 
rate use;  and  after  her  decease  in  trust  for  such  of  the 
children  of  the  said  Louisa  Lee,  in  such  shares  and  manner 
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as  she  should  by  deed  or  will  appoint,  and  in  default  of 
any  appointment  in  trust  for  her  children,  their  heirs, 
executors,  administrators,  and  assiras:  and  in  case  there  „  ^' 
should  be  no  child  of  the  said  Louisa  Lee,  then  the  testa-  eorbmont 
tor  directed  that  the  last-mentioned  hereditaments  should  .^* 
be  upon  the  trusts  thereinafter  declared  concerning  the 
residue  of  his  personal  estate.  And  the  testator  gave  and 
devised  all  the  residue  of  his  freehold  estates  in  Yorkshire, 
to  the  use  and  intent  that  the  said  Louisa  Lee  should  re- 
ceive thereout  during  her  life  an  annuity  of  166?.  10a,  for 
her  separate  use,  without  power  of  anticipation ;  and  sub- 
ject to  that  annuity  the  testator  devised  the  same  estates 
to  the  said  Thomas  Bailey  and  Joseph  Bayldon  Rayner, 
their  executors,  administrators,  and  assigns,  for  the  term 
of  2000  years,  upon  certain  trusts  thereinafter  mention- 
ed; and  subject  thereto,  also  to  the  payment  of  a  bond 
given  by  the  testator  to  the  trustees  of  the  settlement 
made  on  the  marriage  of  his  deceased  son  John,  unto 
and  to  the  use  of  the  said  John  Egremont  the  grandson, 
for  his  life,  with  remainders  to  the  use  of  the  first  and 
other  sons  of  his  grandson  successively  in  tail,  with  re- 
mainder to  the  use  of  the  daughters  of  his  said  grandsons 
equally  as  tenants  in  common  in  tail,  with  cross  remain- 
ders between  them,  with  successive  remainders  in  like 
terms  to  the  use  of  his  granddaughter  Harriet  Frances  for 
life,  and  of  her  sons  and  daughters  in  tail,  and  of  the  said 
Edward  Egremont  for  life,  and  of  his  sons  and  daughters 
in  tail,  and  of  the  said  Louisa  Lee  for  her  life,  and  of  her 
sons  and  daughters  in  tail;  with  an  ultimate  remainder  to 
the  use  of  the  said  testator's  brother  Godfrey  Egremont 
in  fee,  subject  to  the  payment  of  2000t  to  each  of  the  said 
testator's  sisters,  Elizabeth  Gee,  widow,  and  Sarah  Rich- 
ardson, widow.  And  the  testator  declared  the  trusts  of 
the  term  of  2000  years  to  be,  by  sale  or  mortgage,  to  raise 
1000/.,  to  be  paid  with  interest  at  4Z.  10^  per  cent,  from 
his  decease  to  the  said  Edward  Egremont;  and  immediately 
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1852.        after  the  decease  of  the  said  Louisa  Lee,  to  raise  the  fur- 
ther sum  of  37002.,  which  he  bequeathed  unto  all  and 
every  or  such  one  or  more  of  the  children  of  the  said 
Louisa  Lee,  in  such  shares  and  proportions,  and  in  such 
manner  and  form  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  unto  her  children 
equally;  but  in  case  the  said  Louisa  Lee  should  die  with- 
out issue,  he  directed  that  the  said  sum  of  3700/^  should 
not  be  raised.     And  the  testator  declared  that  the  deyise 
to  his  trustees  was  upon  trust  as  soon  as  his  granddaugh- 
ter  Harriet  Frances  should  attain  the  age  of  twenty-one 
years,  to  raise  the  sum  of  10,0002.,  and  to  hold  the  same 
in  trust  for  her.     And  the  said  testator  declared,  that 
the  said  Edward  Egremont,  and  the  said  Louisa  Lee,  and 
his  said  grandchildren  should,  upon  demand,  execute  all 
such  deeds  and  assurances  as  should  be  advised  by  coun- 
sel, for  the  purpose  of  carrying  into  effect  the  several  de- 
vises, and  bequests  therein  by  him  made,  and  of  making 
void  the  said  settlement;  and  that,  if  either  of  his  said 
children  should  exercise  any  right,  or  claim  or  demand 
any  title,  interest,  or  pmperty  under  the  settlement,  or 
should  refuse  to  execute  such  deeds  and  assurances,  then 
he  declared  that  every  devise,  bequest,  interest^  benefit^ 
and  advantage,  which  they  or  any  of  them  would  otherwise 
have  been  entitled  to  or  might  claim  under  or  by  virtue 
of  that  his  will,  should  be  void.     And,  after  reciting  that 
he  had  conveyed  a  certain  part  of  his  real  estates  to  his 
son  John,  and  after  making  certain  specific  legacies,  the 
testator  gave  the  residue  of  his  personal  estate  to  his  exe- 
cutors, upon  trust,  to  convert  the  same  into  money,  and, 
after  paying  his  funeral  and  testamentary  expenses  and 
debts,  to  invest  the  residue  in  Government  or  real  securi- 
ties, in  trust,  as  to  one  half  thereof,  for  the  issue  of  his 
said  son  John  Egremont  as  thereinbefore  declared  con- 
cerning the  hereditaments  limited  to  the  issue  of  his  said 
son  John,  or  as  near  thereto  as  the  different  natures  of  the 
property  would  admit  of;  and  upon  trust,  as  to  the  other 
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moiety,  for  the  said  Edward  Egremont.  And  the  testator  ^852^ 
appointed  the  said  Edward  Egremont  and  the  said  Thomas 
Hutchinson  Maude  executors  of  his  said  will.  By  a  codicil, 
dated  the  12th  of  May,  1837,  the  testator  declared  that  his 
grandson  John  Egremont  should  be  considered  in  his  mino- 
rity until  he  should  attain  the  age  of  twenty-five  years; 
and  by  a  second  codicil,  dated  the  6th  of  April,  1838,  he  re- 
voked the  devise  in  his  will,  in  case  of  the  death  of  the 
said  Edward  Egremont  without  issue,  of  the  hereditaments, 
subject  as  in  the  will,  for  the  purpose  of  raising  for  his 
daughter  Louisa  Lee  the  annuity  of  225^. ;  and  he  also  re- 
voked the  devise  of  the  residue  of  his  freehold  heredita- 
ments, for  the  purpose  of  raising  for  his  daughter  an  an- 
nuity of  1661,  168.;  and  thereby  devised  the  said  heredita- 
ments, to  the  intent  that  his  trustees  should  receive  the 
said  annuities,  and  pay  the  same  to  his  daughter  Louisa 
Lee,  for  her  sole  and  separate  use,  it  being  his  intention 
that  no  husband  of  the  said  Louisa  Lee  should  have  any 
power  over  the  same;  and  after  reciting  that  he  had,  after 
divers  prior  limitations,  devised  his  residuary  real  estate 
to  the  said  Louisa  Lee,  the  testator  revoked  the  same  and 
devised  the  same  unto  his  trustees,  their  heirs  and  assigns, 
during  the  life  of  the  said  Louisa  Lee,  upon  the  trusts  de- 
clared respecting  Dixon's  grounds  and  Sile  close,  during 
her  life. 

By  a  third  codicil,  dated  the  18th  of  July,  1839,  the  tes- 
tator devised  certain  hereditaments  at  Wakefield,  and  all 
other  hereditaments  which  he  had  purchased  or  might 
thereafter  purchase  or  become  entitled  to,  unto  the  said 
Edward  Egremont  and  the  said  Thomas  Hutchinson  Maude, 
their  heirs  and  assigns,  upon  the  trusts  by  his  will  declar- 
ed concerning  the  residue  of  his  real  estate. 

John  Egremont  made  an  allowance  to  each  of  his  sons 
of  400Z.  a-year;  and  after  her  marriage,  he  made  an  allow- 
ance to  his  daughter  Mrs.  Lee,  of  300/.  a-year,  until  his 
death. 

John  Egremont,  the  father,  died  in  March,  1840;  and  his 
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1852.        will  and  codicils  were,  on  the  13th  of  July,  1840,  prored 
by  the  said  Edward  Egremont 

John  Egremont,  the  grandson,  married;  but  he  had  not 
any  issue,  and  Harriet  Frances  Egremont  continued  un- 
married. 

Tottenham  Lee  was  declared  bankrupt  in  December, 
1841,  and  Richard  Dunn,  Joseph  Lillie,  and  Heniy  Philip 
Hope  became  the  assignees  under  the  fiat 

Letters  of  administration,  with  the  said  memormndom 
of  Thomas  Crowther  as  his  will  annexed,  were  granted  to 
Louisa  Lee. 

At  the  time  of  the  death  of  John  Egremont  the  fatha, 
Tottenham  Lee  was  indebted  to  him  in  a  sum  of  3130L, 
secured  by  bond;  and,  as  the  plaintiff  alleged,  bat  Totten- 
ham Lee  and  his  wife  denied,  also  in  a  sum  of  14/OOL,  re- 
ceived by  Tottenham  Lee  to  the  use  of  John  Egremont^ 
and  in  other  monies. 

The  benefits  given  by  the  settlement  of  1811,  and  by 
the  will  and  codicils  of  John  Egremont,  to  Mr&  Lee,  were 
much  more  than  those  which  she  took  under  the  letter  of 
1810.  The  yearly  allowance  of  300i,  which  John  Egre- 
mont the  father  made  to  Mrs.  Lee,  was  more  than  the 
yearly  income  of  her  one-third  of  the  personal  estate  of 
Thomas  Crowther. 

By  an  indenture,  dated  the  19th  of  February,  1845,  all 
the  personal  estate  to  which  Tottenham  Lee  was  entitled 
under  the  letter  of  1810,  vested  in  him  upon  the  dis- 
claimer of  the  assignees. 

In  a  suit  of  Egremont  v.  Egremonty  instituted  for  the 
purpose  of  having  the  trusts  of  the  will  and  codicils  of 
John  Egremont  the  father  carried  into  execution,  a  decree 
was  made  in  1844,  directing  the  usual  accounts  of  the  es- 
tate of  the  testator,  John  Egremont  the  father,  and  of  his 
debts.  Mrs.  Louisa  Lee,  as  the  administratrix  of  the  said 
Thomas  Crowther,  went  in  before  the  Master  and  claimed 
to  be  a  creditor  for  18,319Z.  lis.  Id.,  as  the  amount  of  the 
personal  estate  of  Thomas  Crowther,  received  and  appro- 
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priated  by  John  Egremont  the  father.    This  claim  was      J[^^ 
opposed,  and  was  disallowed  under  that  decree,  which  was 
expressed  to  be  made  without  .prejudice  as  between  the 
parties  to  that  suit. 

In  consequence  of  the  disallowance  of  her  claim  in  the 
suit  otEgrenwnt  v.  Egremont,  Mrs.  Louisa  Lee,  by  her  next 
friend,  in  November,  1845,  filed  her  bill,  on  behalf  of  her- 
self and  all  other  the  creditors  of  the  said  John  Egremont 
her  father,  deceased,  against  his  executor,  Edward  Egre- 
mont the  grandson,  and  Harriet  Frances  Egremont,  de- 
fendant, and  prayed  for  an  account  of  the  personal  estate 
of  Thomas  Crowther,  possessed  or  received  by  John  Egre- 
mont the  father.  She  also  prayed  an  account  of  what  was 
due  to  her  in  respect  of  the  yearly  allowance  of  3001 ;  and 
for  a  declaration,  that  what  was  due  from  John  Egremont 
the  father,  in  respect  of  the  personal  estate  of  Thomas 
Crowther,  with  interest,  was  payable  to  her  as  adminis- 
tratrix with  the  will  of  Thomas  Crowther  annexed;  and 
that  what  was  due  in  respect  of  the  allowance  of  SOOl  per 
annum,  together  with  interest  thereon,  was  also  payable 
to  her;  and  that  these  sums  were  payable  out  of  the  estate 
of  John  Egremont  the  father,  deceased,  in  a  due  course  of 
administration. 

This  was  the  suit  of  Lee  v.  Egremont 

Edward  Egremont,  in  August,  1846,  filed  his  bill  against 
Tottenham  Lee  and  Louisa  his  wife,  praying  for  a  declar- 
ation of  the  true  construction  of  the  letter  or  will  of  Tho- 
mas Crowther,  of  the  1st  of  May,  1810,  and  of  the  rights 
and  interests  of  all  parties  beneficially  entitled  to  the  per- 
sonal estate  of  Thomas  Crowther;  and  also  for  a  declara- 
tion that  Thomas  Crowther  died  wholly  intestate  as  to  the 
beneficial  interest  in  his  personal  estate;  or,  if  the  Court 
should  be  of  opinion  that  the  letter  or  will  of  Thomas 
Crowther,  of  the  1st  of  May,  1810,  applied  to  the  beneficial 
interest  in  his  personal  estate,  and  contained  a  valid  dis- 
position thereof,  then  for  a  declaration  that  the  benefits  by 
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the  will  and  codicils  of  the  testator,  John  Egrement  the 
father,  and  hj  the  indentures  of  the  24th  and  2oth  of  Hay, 
181 1,  given  to  Louisa  Lee  and  her  issue,  and  the  yearly 
allowance  of  3002.  to  her,  were  a  satisfaction  of  all  the 
claims  and  rights  of  Louisa  Lee  under  the  letter  or  will 
of  Thomas  Crowther ;  and  that  she  could  not  be  allowed  to 
avail  herself  of  any  claims  under  the  letter  or  will,  with- 
out first  giving  credit  for  all  the  benefits  by  the  indentures 
of  1811  and  the  will  and  codicils  of  the  testator,  John 
Egremont  the  father,  to  or  for  her  and  her  issue,  and  for 
the  said  allowance;  and  also  praying  a  declaration,  that^ 
by  having  accepted  the  allowance  and  the  benefits  by  the 
indentures  of  1811  and  the  will,  Louisa  Lee  had  elected 
to  take  these  benefits;  and  that  she  was  bound  to  give  ef- 
fect to  the  will  and  codicils;  but  if  she  had  not  made  her 
election,  then  that  she  was  bound  to  make  an  election; 
and  that,  in  case  she  was  beneficially  entitled  to  any  mo- 
nies whatever  from  the  estate  of  John  Egremont  the  father, 
in  respect  of  any  of  the  matters  aforesaid,  then  that  it 
might  be  declared  that  the  monies,  so  as  aforesaid  due 
from  Tottenham  Lee  her  husband  to  the  estate  of  John 
Egremont  the  father,  should  be  set  off  against  the  monies 
to  which  Louisa  Lee  was  entitled  from  that  estate,  or  must 
be  considered  and  taken  as  payment  or  part  payment  there- 
of; and  that,  in  case  anything  should  be  foimd  due  to  the 
estate  of  Thomas  Crowther  from  the  estate  of  John  Egre- 
mont the  father,  then  that  all  proper  directions  might  be 
fsjiyen  for  raising  and  paying  the  same,  having  regard  to 
the  suits  of  Egremont  v.  Egremont  and  Lee  v.  Egremont 


The  causes  of  Lee  v.  Egremont  and  Egremont  v.  Lee  now 
came  on  to  be  heard  together. 


Mr.  Bethell,  Mr.  Elmsley,  and  Mr.  0.  L.  Mussdl,  for  Ed- 
ward Egremont,  the  plaintiff  in  the  second  suit  of  Egre- 
mont V.  Lee,  and  a  defendant  in  the  first  suit  of  Lee  v. 
Egremont. 
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The  claim  of  Mrs.  Lee,  as  plaintiff  in  the  suit  of  Lee  v.  1652. 
Egremonty  so  far  as  it  appears,  is  founded  on  a  debt  due 
from  John  Egremont  the  father  to  Mr.  Thomas  Crow- 
ther,  in  his  lifetime,  and  on  the  demand  against  him  for 
the  assets  of  Mr.  Thomas  Crowther,  possessed  by  him 
under  the  administration  obtained  by  his  wife,  but  which, 
according  to  the  case  made  by  Mrs.  I^ee,  he  illegally  pos- 
sessed himself  of  These  demands  are  the  subject  for  an 
action  of  assumpsit  at  law,  and  are  merely  legal  demands. 
The  bill  for  that  demand  cannot  be  sustained;  and  it  was 
with  a  view  to  Mrs.  Lee,  as  administratrix  to  Mr.  Thomas 
Crowther,  taking  her  legal  remedy  against  the  estate  of 
her  father,  that  the  decree  in  Egremont  v.  Egreniont^  ad- 
ministering the  estate  of  Mrs.  Lee's  father,  was  made,  with- 
out prejudice,  as  between  the  parties  to  that  suit. 

The  second  ground  against  the  claim  of  Mrs.  Lee  is,  that 
every  person  taking  under  the  deed  of  1811  is  bound  to 
give  effect  to  it,  and  to  accept  the  interest  given  to  them 
in  it;  and  all  parties  having  acted  on  a  common  under- 
standing, that  the  personal  estate  of  Mr.  Thomas  Crowther 
was  not  disposed  of  by  him,  and  having  received  these 
benefits  ever  since  1811  under  the  common  error,  it  is  in- 
consistent and  inequitable  to  claim  in  addition  the  share 
given  in  the  assets  of  her  father,  which  is  a  general  fund, 
made  up  of  the  same  funds  and  other  assets,  under  the 
disposition  of  the  will  of  Mr.  Thomas  Crowther;  and  it  is 
submitted,  that  no  person  is  entitled  to  take  under  the 
settlement  of  1811,  without  abandoning  all  claim  under 
the  letter  of  1810.  If  it  be  said,  that  the  settlement 
of  1811  was  made  under  a  moral  obligation  on  a  parent 
to  provide  for  his  family,  the  answer  is,  that  that  obliga- 
tion is  binding  equally  on  all  parties  to  the  deed  to  abide 
by  it  entirely  and  in  its  spirit,  or  to  abandon  it  entirely. 

Thirdly,  the  will  of  John  Egremont  the  father  raises  a 
better  case  of  election:  it  was  made  in  pursuance  of  his 
desire  to  carry  into  effect  the  wishes  of  Thomas  Crowther. 
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1852.  Now,  the  only  wish  legally  expressed  was  as  to  the  per- 
sonal estate.  The  share  of  Mrs.  Lee  under  the  will  is 
7000Z.,  without  takuig  into  account  her  share  of  her  father's 
real  estate  to  a  large  annual  sum;  and  this  claim  is  met  by 
shewing  the  payment  of  SOOl.  a  year  by  her  father  to  Mrs. 
Lee,  which,  we  contend,  must  be  set  off. 

And  fourthly  and  lastly,  supposing  the  former  points  to 
be  against  Edward  Egremont,  it  remains  to  be  considered 
what  are  the  relative  rights  of  the  parties,  assuming  the 
claim  of  Mrs.  Lee,  under  the  letter  and  the  deed  of  1811, 
and  the  will  of  1837,  to  stand.  By  virtue  of  the  assign- 
ment from  the  assignees  to  Tottenham  Lee,  let  it  be  as- 
sumed that  he  became  entitled,  by  right  of  his  wife, 
against  John  Egremont  the  father's  estate,  to  the  third 
of  the  personal  estate  of  Thomas  Crowther;  then  the  per- 
sonal representative  of  John  Egremont  the  father  has  a 
right  to  set  off,  against  any  claim  of  Tottenham  Lee,  the 
several  sums  in  which  Tottenham  Lee  was  indebted  to  his 
wife's  father.  This  right  of  set  off  exists,  notwithstanding 
the  debt  claimed  be  a  legal  debt,  and  that  sought  to  be  set 
off  be  only  an  equitable  debt :  Clark  v.  Cort  (a).  He, 
therefore,  asked  either  the  dismissal  of  the  bill,  or  at  least 
a  declaration  that  the  property  comprised  in  the  deed  of 
1811  and  the  will  of  1837,  and  the  300/.  a  year  paid  to 
Mrs.  Lee  must  be  either  taken  in  satisfaction,  or  that  com- 
pensation must  be  made  out  of  that  property  in  satisfac- 
tion of  Tottenham  Lee's  marital  right. 

The  Court  is  also  asked  to  declare,  that  Edward  Egre- 
mont, as  the  personal  representative  of  John  Egremont,  is 
entitled  to  set  off  the  liabilities  of  Tottenham  Lee  against 
the  sum  total  of  Mrs.  Lee's  third  share  of  the  estate  of 
Thomas  Crowther ;  the  effect  of  which  would  be,  that  all 
the  property  devolving  on  Mrs.  Lee  would  be  sequestered, 
until  it  should  have  made  good  the  full  amount  due  from 
Tottenham  to  the  estate. 

(«)  Or.  &  Ph.  154. 
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In  short)  whether  it  be  called  election,  satisfaction,  or  1868. 
condition,  a  liability  arises  on  the  part  of  Mr.  and  Mrs.  Lee 
to  take  one  alternative,  either  to  take  the  benefits  under 
the  deed  and  will  of  John  Egremont,  or  to  take  the  bene- 
fits under  Thomas  Crowther*s  will  They  cannot  insist  on 
retaining  the  benefit  derived  under  both. 

Mr.  Swanston  and  Mr.  Kaldery  for  the  defendants  in  the 
same  interest  with  the  plaintiff,  cited  Vane  v.  Lord  Dim- 
gawnon  (a),  and  Gregory  v.  Gregory  (b).  They  also  referred 
to  1  Story,  Eq.  Jurisp.,  ss.  385,  386,  888. 

Mr.  Russell  and  Mr.  Chodeve,  for  Mr.  Tottenham  Lee,  in 
support  of  all  the  claim  of  the  plaintiff  in  Lee  v.  Egremont^ 
and  against  all  the  claim  of  the  plaintiff  in  the  suit  of 
Egremont  v.  Lee. — Mr.  Egremont  was  cognisant  of  Mr. 
Crowther's  letter  to  his  wife,  which  afterwards  was  admit- 
ted as  a  will;  and  he  must  be  assumed  to  have  known  its 
effect 

In  answer  to  the  first  objection,  that  Mrs.  Lee  could  not 
maintain  the  suit  of  Lee  v.  Egremont,  because  the  claim 
constituted  a  legal  demand,  it  is  to  be  observed,  that  Mrs. 
Lee  could  not  have  averred  that  her  father  had  received 
the  money  and  assets  to  her  use.  It  is  true,  that  her  father 
acted  in  a  way  that  was  wrong,  but  his  receipts  were  law- 
ful, and  assumpsit  would  not  lie,  and  it  was  always  open 
to  Mrs.  Lee  to  sue  in  this  Court;  but  a  new  right  of  suit 
arose  in  Mrs.  Lee,  on  her  becoming  administratrix  to  the 
grandfather,  to  call  her  father  to  account;  in  that  character, 
she  had  an  equitable  claim  against  her  father  for  an  ac- 
count She  had  also  a  beneficial  interest  under  John 
Egremont's  estate. 

The  deed  of  1811  does  not  refer  to  the  personal  estate, 
it  refers  to  and  deals  with  the  freehold  and  copyhold  es- 

(a)  2  Sch.  &  Lef.  118.  (6)  Coop.  201. 
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1852.  tates  merely.  This  deed  is  founded  on  the  impression 
that  the  testator  had  died  intestate  as  to  real  estate;  and 
it  is  impossible  now  to  say  what  provisions  Mr.  Egremont 
the  father  would  have  introduced  in  the  deed  of  1811,  if 
the  deed  of  1811  had  been  foimded  on  a  consideration  not 
present  to  his  mind ;  there  is  no  mistake  or  error,  and  no 
ground  for  putting  Mrs.  Lee  to  any  election. 

Again,  recitals  are  not  sufficient  on  which  to  ground  a 
right  to  put  a  party  to  her  election,  unless  they  are  strong 
and  unequivocal:  Clark  v.  Chiise  (a);  in  which  case  a  tes- 
tator recited  that  he  owed  his  creditor  a  specified  sum,  and 
gave  him  a  legacy.  There,  however,  the  Court  refiised  to 
hold  the  creditor  to  the  balance  recited  to  be  due  to  him; 
but  allowed  him  to  dispute  the  recited  result  of  the  calcu- 
lation of  that  balance,  and  to  take  his  legacy  alsa  Now, 
in  this  case,  suppose  the  recital  had  been  that  John  Egre- 
mont the  father  was  entitled  to  all  the  personal  estate  of 
Thomas  Crowther,  that  would  not,  on  the  reascming  in  the 
case  cited,  have  been  sufficient  to  preclude  Mrs.  Lee  from 
taking  the  benefit  of  the  deed,  and  disputing  the  accuracy 
of  the  recital. 

If  the  case  be  taken  as  one  of  satisfaction,  then  it  is  to 
be  considered  that  the  deed  is  not  that  of  Mr.  John  Egre- 
mont, but  of  his  wife. 

Again,  the  allowance  of  3002.  a-year  made  to  Mrs.  I^ee 
by  her  father  was  a  mere  gift. 

If  it  be  said  that  the  deed  was  executed  with  an  intent 
to  carry  into  effect  the  intentions  of  Thomas  Crowther, 
that  in  fact  is  not  so;  for  it  does  not  carry  all  his  inten- 
tions into  effect,  and,  for  this  reason,  the  ground  for  elec- 
tion fails.     What  is  now  asked  is  a  new  equity. 

Now  as  to  the  debt  of  Tottenham  Lee  to  Mr.  John  Egre- 
mont: it  arose  partly  in  1832,  before  the  death  of  Thomas 
Crowther,  and  all  claim  in  respect  of  it  is  barred  by  his  bank- 

(ff)  2  Vea.  sen.  617. 
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ruptcy  in  1842,  long  before  Mrs.  Lee  obtained  the  letters  of  1852. 
administration  to  Thomas  Crowther,  and  before  any  title 
under  them  arose.  Set-off  for  that  debt  was  gone;  but  the 
new  debt  to  Mr.  Lee  in  right  of  his  wife  vested,  freed  from 
set-off  in  the  assignees,  and  Tottenham  Lee  stands  in  the 
place  of  his  assignees  as  much  as  any  other  person  to 
whom  they  should  assign  his  right  would  do.  Under  such 
circumstances,  it  would  be  carrying  the  doctrine  of  set-off 
beyond  all  former  limits;  it  would  be  to  set  off  an  equity 
held  in  one  right  against  an  equity  held  in  another  right 
It  is  not  contended,  that  there  is,  independently  of  set-off,  a 
right  in  the  representative  of  John  Egremont  to  enforce  the 
payment  of  the  debt  against  Tottenham  Lee.  The  observa- 
tions of  Lord  Cottenham  in  Cherry  v.  BovUbee  (a)  apply  to 
the  present  case.  He  sums  up  his  remarks  by  laying  down 
this  principle,  that  the  liability  to  pay  the  debt  and  the 
right  to  receive  the  money  must  be  at  the  same  time  vest- 
ed in  the  same  person.  The  following  circumstances  pre- 
vent the  right  of  set-off: 

1st  The  demand  is  one  upon  the  estate  of  Thomas  Crow- 
ther  by  Mr.  and  Mrs.  Lee  in  her  right 

2nd.  Mr.  Lee  has  no  interest  or  claim  except  in  right 
of  his  wife. 

And  3rd.  All  Mr.  Lee's  interest  passed  to  his  assignees, 
before  any  right  or  title  to  sue  Mr.  Egremont  existed. 

Mr.  Wigram,  Mr.  FoUett,  and  Mr.  W.  M,  James,  for  Mrs. 
Lee. — ^There  is  nothing  from  which  it  can  be  inferred,  that 
Mrs.  Lee  knew  of  the  effect  of  the  letter  of  Thomas  Crow- 
ther;  there  was,  therefore,  no  laches  on  her  part:  Stack- 
house  V.  Bamslow  (6).  Mr.  Egremont,  by  his  will,  directs 
his  debts  to  be  paid ;  that  creates  a  trust  for  the  creditor, 
and  entitles  him  to  any  legacy  given  to  him,  in  addition 
to  the  debt  payable  to  him  as  a  creditor.     In  Chancey's 

(a)  4  My.  &  Cr.  442--447.  (6)  10  Ves.  463—465. 
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1852.  case  (a),  the  Court  said,  where  there  seemed  to  be  express 
words  to  the  purpose,  in  such  case  it  would  be  reasonable 
that  the  whole  legacy  should  take  effect  as  a  legacy,  and 
the  debt  should  be  paid  besides.  So  also  in  Richardson 
V.  Oreese  (6),  and  in  Rowe  v.  Rowe  (c).  As  to  the  liability 
of  Tottenham  Lee  to  set  off  his  debt  against  the  claim  of 
his  wife,  they  cited  £x  parte  Blagden{d)f  M'Mahofi  v. 
BurcheU  (e). 

[The  Vicb-Chancbllob  remarked,  that  the  case  of 
M*Mahon  v.  Bv/rchell  had  been  reversed  on  appeal,  on  the 
ground  that  the  answer  did  not  properly  raise  the  question 
between  the  parties.  Still  the  observations  were  appli- 
cable.] 

Mr.  Bacon,  Mr.  Selwyn,  Mr.  Bazalgette,  and  Mr.  Thringy 
for  other  parties. 

Mr.  Bethelly  in  reply,  cited  Faw«  v.  Lord  Dungannon  (/) 
and  Ex  parte  O'FerreU  (g). 

The  Vicb-Chancellor: — 

These  cases  came  on  upon  the  bill  of  Lee  v.  Egremont, 
and  the  cross  bill  of  Egremont  v.  Lee.  Lee  v.  Egremont  is 
a  bill  by  the  personal  representative  with  the  will  of 
Thomas  Crowther  annexed,  against  the  personal  repre- 
sentative of  the  deceased  administrator  to  his  estate,  al- 
leging, that  he  has  received  and  had  not  duly  accounted 
for  the  assets  of  Thomas  Crowther.  Whatever  the  plaintiff 
Mrs.  Lee  may  recover,  there  being  no  debts  of  Thomas 
Crowther  and  no  legacies  to  answer,  is  a  clear  residue,  to 
be  divided  into  thirds,  one  third  of  which  belongs  to  Urs. 

(a)  1  P.  Wms.  409, 410.  (c)  3  Hare,  97. 

(6)  3  Atk.  64.  (/)  2  Sch.  &  Lef.  118. 

(c)  2  De  G.&S.  294.  (^)  1  G.  &  J.  347. 

(d)  2  Rose,  249;  S.  C,  19  Vcs.  465. 
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Lee,  or  to  her  husband  in  her  right,  and  to  claim  that  one-  1862. 
third,  as  money  in  the  hands  of  John  Egremont,  is  really 
the  substance  of  both  these  suits.  Mrs.  Lee's  right  accrued 
as  an  interest  in  possession  upon  the  death  of  her  mother, 
in  the  year  1827 ;  and  unless  something  can  be  found  in  the 
case  in  bar  of  the  claim,  a  decree,  in  the  nature  of  a  credi- 
tor's decree,  in  Lee  v.  Egremont  is  a  matter  of  coursa  This 
claim  is  brought  forward  afler  the  lapse  of  thirty  years, 
and  after  settlements  and  wills  made,  which  the  Court 
may  have  a  conviction  would  not  have  been  made  if  the 
claim  had  been  known.  That  consideration,  however,  fur- 
nishes no  equity  for  denying  the  claim,  if  it  can  be  found 
to  exist 

In  the  first  place,  it  is  contended,  that  the  deed  of  1811 
raises  a  case  of  election,  precluding  the  children  of  Mrs. 
Egremont  from  claiming  the  personal  estate  of  Thomas 
Crowther,  if  they  take  the  benefits  in  the  real  estate  con- 
ferred by  that  deed.  Thomas  Crowther  had  left  an  unat- 
tested paper,  which  was  thought  to  be  inoperative;  but 
which  has  been  since  held  to  be  a  will  as  to  his  personal 
estate,  and  which  in  terms  disposes  of  his  real  estate,  but 
which,  being  unattested,  was  quite  inoperative  as  to  it 
[His  Honour  here  read  the  recitals  in  the  deed  of  1 811,  and 
its  operative  parts,  as  stated  above,  and  proceeded :]  This 
instrument  relates  obviously  to  the  real  estate  only.  It  re- 
cites an  intention  appearing  upon  a  certain  document, 
which,  though  not  legally  operative,  still  was  an  intimation 
of  Thomas  Crowther's  intention  as  to  his  real  estate;  that 
intention  it  is  which  this  deed  purports  to  effect  If  the 
deed  had  recited,  that  Thomas  Crowther  had  died  intestate 
as  to  his  personal  estate,  and  that  Mr.  and  Mrs.  Egremont 
were  desirous  to  make  a  settlement  of  the  real  estate,  that 
might  have  given  rise  to  a  question  of  election,  whether 
those  who  claimed  real  estate  under  that  settlement  could 
dispute  what  the  authors  of  the  settlement  had  asserted  in 
it  of  the  contents  of  the  will  as  to  the  personal  estate.    But 
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the  deed  recites  merely  that  Thomas  Crowther  was  seised 

of  real  estates,  and  died;  and  it  is  a  settlement  of  real  es- 

EoRBMONT.     ***®  only.    It  is  mere  speculation  to  consider  whether  John 

EoKBMONT     Egremont  and  his  wife  had  any  intentions  as  to  the  per- 

l^^         sonal  estate  at  the  time  they  executed  this  settlement 

This  deed  did  not,  therefore,  interfere  with  the  right  to  the 

personalty  under  Thomas  Crowther's  will,  or  preclude  any 

of  the  children,  immediately  after  the  execution  of  that 

deed,  from  making  the  claim  now  made  in  respect  of  the 

personal  estate  of  Thomas  Crowther. 

In  1827  Mrs.  Egremont  died,  and  Mrs.  Lee  married  in 
1829,  on  which  a  settlement  was  made;  itnd  if  the  deed  of 
1811  had  raised  a  case  of  election,  this  settlement  would 
probably  have  operated  as  an  election  by  Mrs.  Lee ;  but  I 
am  of  opinion  that  the  previous  deed  raised  no  case  of  elec- 
tion; this  settlement,  made  upon  the  marriage,  of  course 
could  be  no  election. 

The  settlement  of  1829  refers  to  the  deed  of  1811;  and, 
inasmuch  as  the  deed  of  181 1  refers  to  the  letter  of  Thomas 
Crowther,  which,  at  that  time,  was  in  the  possession  of  Mrs. 
Lee,  if  either  of  these  instruments  referred  to  that  letter  as 
affecting  the  personal  estate,  an  important  question  would 
have  arisen,  whether  the  parties  were  not  bound  to  ascer- 
tain their  interest  in  the  personal  estate,  by  referring  to 
that  letter;  and  whether,  by  reason  of  laches,  Mrs.  Lee  is 
not  now  too  late  in  setting  up  the  present  demand.  That 
question  does  not,  however,  arise,  because  the  deed  of 
1811  refers  to  the  letter  only  as  relating  to  real  estate, 
and  conveys  no  intimation  that  it  related  to  the  personal 
estate. 

The  next  and  most  difficult  part  of  the  case  is  the  ques- 
tion of  election  on  the  will  of  Mr.  Egremont 

[Here  his  Honour  read  that  will  as  stated  above,  and 
proceeded:] 

The  question  is,  what  are  the  desires  of  Thomas  Crow- 
ther referred  to  in  that  recital.     If,  by  those  desires,  were 
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meant  his  wishes  as  to  his  personal  estate,  the  question  of        1S52. 
election  would  arise.     But  I  see  nothing  to  lead  me  to         l,, 
the  conclusion,  judicially,  that  this  will  referred  to  that     g^jj''* 
instrument    It  was  entirely  confined  to  executing  the  de-     eorbmox«t 
sires  of  Thomas  Crowther  as  to  his  real  estate.  j^^ 

The  conclusion  to  which  I  should  come  upon  the 
whole  case  is,  that  John  Egremont,  the  testator,  was  en- 
tirely unconscious  that  Thomas  Crowther  had  ever  ex- 
pressed or  entertained  any  intention  whatever  as  to  the 
disposition  of  his  personal  estate.  It  is>  .therefore,  with- 
out resorting  to  speculation,  impossible  to  find  in  this 
will  an  expression  on  which  to  put  the  parties  to  an  elec- 
tion. 

Then  there  is  a  proviso  in  the  will,  putting  the  parties 
to  the  marriage  settlement  upon  the  terms  of  confirming 
the  will  as  a  condition  for  entitling  themselves  to  the 
benefits  they  would  take  under  the  will. 

Being  under  the  conviction  that  had  John  Egremont 
known  of  this  claim,  he  would  have  made  a  different  dis- 
position of  his  property  from  that  which  he  has  made,  I 
do  not  see  how,  with  that  conviction,  I  can,  according  to 
the  principles  of  this  Court,  make  the  parties  elect.  It 
appears  to  me,  in  this  suit  of  Lee  v.  Egremont^  looking 
upon  it  as  a  creditors'  suit,  that  the  plaintiff  is  entitled  to 
establish  against  the  estate  of  John  Egremont  a  certain 
amount  of  demand. 

The  next  question  is,  how  much?  As  I  have  already 
said,  the  substance  of  the  claim  is  Mrs.  Lee's  one-third  of 
the  residue  of  her  deceased  grandfather's  estate,  which  re- 
mained in  the  hands  of  her  father,  John  Egremont.  It 
appears  that  he  allowed  to  her  after  the  marriage  3001.  a 
year,  and  after  that  event  he  made  advances  to  Tottenham 
Lee,  upon  his  bond.  That  debt  was  reduced.  But  the  al- 
lowance made  by  her  father  to  Mrs.  Lee  exceeded  the  in- 
terest on  her  share  of  the  money  belonging  to  the  estate  of 
Thomas  Crowther  in  his  hands;  and  I  consider  myself  bound 

VOL.  V.  B  B  D.  a  s. 
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1852.  to  look  upon  that  yearly  allowance  as  a  payment  made  to 

Lis  ^^'  ^°  satisfaction  of  any  claim  she  might  have  in  respect 

^     ^*  of  interest  on  that  share;  and  any  claim  for  interest  must 

Egrbmont  ^  ^  claim  commencing  with  the  death  of  John  Egremont: 

y^'  and  there  must  be  a  declaration  to  that  effect  in  the  de- 

Leb. 

cree. 

On  the  next  question  in  this  case,  that  of  set-off,  I  can 
have  no  doubt  The  case  made  by  Mr.  and  Mrs.  Lee  is, 
that  John  Egremont  in  his  lifetime  had  in  his  hands  a 
sum  of  money  belonging  to  Mr.  Lee  in  right  of  his  wife, 
which  Mr.  Egremont  might  at  any  time  have  been  required 
to  satisfy.  The  claim  is  not  brought  forward  till  after  the 
death  of  Mr.  Egremont  and  Mr.  Lee's  bankruptcy.  If  he 
had  sued  before  his  bankruptcy  there  must  have  been  set- 
off against  his  demand  the  debt  due  from  him  to  John 
Egremont.  It  seems  to  me,  therefore,  that  a  right  of  set- 
off existed  before  the  bankruptcy ;  and  it  still  exists  to  this 
extent,  that  it  must  be  subject  to  all  the  claims,  whether 
by  way  of  survivorship  or  by  way  of  settlement  of  Mrs. 
Lee  and  her  children.  Cherry  v.  Boultbee  has  been  referred 
to  on  this  point :  but  it  appears  to  me  that  that  case  does 
not  touch  the  present  question,  because,  in  Cherry  v.  BovU- 
bee,  the  bankruptcy  had  occurred  in  the  lifetime  of  the  tes- 
tator, the  demand  under  the  will  by  which  the  legacy  was 
given  to  the  bankrupt,  was  after  the  bankruptcy,  and  the 
legacy  did  not  arise  until  after  the  death  of  the  testator; 
and  that  the  demand  of  the  testator  against  the  bankrupt 
had  become  merely  a  right  of  proof  against  his  estate  in  the 
hands  of  the  assignees.  Without  saying  whether  that  case 
can  be  supported  or  not,  the  present  is  a  totally  different 
question.  Here  we  find  the  right  to  receive  and  the  right 
to  pay  both  existing  at  the  time  of  the  bankruptcy  of  Lee; 
the  taking  out  of  administration  to  Thomas  Crowther, 
which  was  not  done  till  afterwards,  was  a  mere  matter  of 
form.     The  case  of  Ex  parte  O'FerraU  (a),  establishes  that 

(a)  1  G.  &  J.  347. 


CASES   IN   CHANCERY. 


369 


there  is  a  right  of  set-off,  subject  to  the  equity  of  the  wife. 
In  Ranken  v.  Barnard  (a),  it  appears  that  the  husband 
had  survived  the  wife,  and  his  assignees  claimed  a  legacy 
through  the  husband  as  administrator  of  his  wife,  and  it 
was  held  that  a  debt  due  from  the  husband's  estate  to  the 
testator  must  be  set-off;  and  Mr.  Wigram  has  cited  the 
observations  of  Sir  J,  Wigram  in  M^Mahon  v.  BurcheU  (b) ; 
but  these  observations  are  corrected  by  the  learned  Vice- 
Chancellor  himself  in  5  Hare,  325. 

It  appears  to  me  that  I  am  bound,  subject  to  the  rights 
of  Mrs.  Lee  and  her  children,  to  set-off,  pro  tanto,  the 
amount  to  be  declared  due  to  her  and  her  husband  in  her 
right  from  this  estate,  but  Mrs.  Lee's  share  must  be  car- 
ried to  her  separate  account. 


1852. 


Lib 

V, 
EtiRBMONT. 

Egrbmont 

V, 

Lbb. 


(a)  5  Madd.  32. 


(6)  3  Hare,  97. 
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Y  indentures  of  lease  and  release  and  settlement,  dated  By  a  marriage 

the  1 2th  and  13th  of  April,  1 784,  being  a  settlement  made  ecuted  in  1784, 

previously  to  the  marriage  of  John  Strutt  with  Sarah  Susan-  ^'^j.^J'^^* 

nah  Freeman,  which  was  shortly  afterwards  solemnised,  ^««*«?  "» trus- 
tees, in  trust  for 

Sarah  Susannah  Freeman  did,  with  the  privity  of  John  the  husband 
Strutt,  convey  certain  real  estates,  of  which  she  was  then  gj^eiy,  forlifer 
seised  in  fee,  unto  Henry  Mayo,  Joel  Oseland,  and  Natha-  ajd  on  the  death 

'  .  .  of  the  survivor, 

niel  Taylor,  all  since  dead,  their  heirs  and  assigns,  upon  to  pay  the  rents 

in  maintenance 
"  of  all  and 
eroy  the  child  or  children,  until  such  child  or  children"  should  attain  twenty-one,  **  and  when  and 
as  such  child  or  children  respectively  should  attain  twenty-one,^^  upon  trust  to  convey  *'  unto  such  child 
or  children  ^^  as  the  parents  should  appoint;  and,  in  default,  **  to  convey  all  the  same  premises  unto  and 
amongst  such  children  equally;^'  and  if  but  one  such  child,  upon  trust  to  convey  to  such  only  child, 
and  his  or  her  heirs  for  ever,  with  a  gift  over.  By  a  deed  executed  in  1835,  the  surviving  parent 
executed  the  appointment  in  favour  of  some  only  of  the  children; — Held,  that  the  word  **  such^  must 
be  taken  in  the  sense  of  ^  the  said  ;'^  and  that  the  power  did  not  warrant  an  exclusive  appointment 
in  favour  of  some  of  the  children. 

Held,  also,  that  the  limitation  in  default  of  appointment  gave  a  vested  estate  in  fee  to  each  child 
on  his  birth. 

In  putting  a  construction  on  a  marriage  settlement,  the  Court  alwayi  eodeavonn  not  to  make  the 
interest  of  the  children  depend  on  their  surviving  their  parents. 
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1852.        trust,  that  they,  and  the  survivors  and  survivor  of  them, 

Strutt       ^^^  the  heirs  of  the  survivor  of  them,  should  stand  seised 

Braithwaitk.  ^^  *^®  same  hereditaments  to  the  use  of  the  said  Sarah 

Susannah  Strutt,  and  her  heirs,  until  the  said  marriage; 
and  immediately  thereafter  upon  trust  for  the  said  John 
Strutt  and  his  assigns  for  life,  as  therein  mentioned;  and 
after  his  decease,  then  upon  trust  for  the  said  Sarah  Su- 
sannah Strutt  and  her  assigns  for  her  life,  as  therein  men- 
tioned; and  from  and  immediately  after  the  decease  of  the 
survivor  of  them,  the  said  John  Strutt  and  Sarah  Susannah 
Strutt,  upon  trust  to  pay  and  apply  the  rents,  issues,  and 
profits  of  the  same  premises  towards  the  maintenance  and 
education  of  all  and  every  the  child  or  children  of  the 
said  John  Strutt  on  the  body  of  the  said  Sarah  Susannah 
Strutt  lawfully  to  be  begotten,  until  such  child  or  children 
should  attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years,  and  when  and  as  such  child  or  children  respectively 
(if  more  than  one)  should  attain  the  said  age  of  twenty- 
one  years,  then  upon  trust  to  release  and  convey  the  same 
premises  unto  such  child  or  children,  in  such  manner, 
shares,  and  proportions,  and  for  such  uses,  estate,  and  es- 
tates, as  they,  the  said  John  Strutt  and  Sarah  Susannah 
Strutt,  should  jointly  in  their  lifetime,  or  as  the  sur- 
vivor of  them,  the  said  John  Strutt  and  Sarah  Susannah 
Strutt,  should  alone,  by  any  deed  or  instrument  to  be  by 
them  jointly  executed,  or  executed  by  the  survivor  of 
them,  in  the  presence  of  three  or  more  credible  witnesses, 
or  by  the  last  will  of  the  survivor  of  them,  or  any  deed 
or  writing  purporting  to  be  or  in  the  nature  of  a  last  will 
and  testament,  to  be  executed  and  attested  in  the  pre- 
sence of  three  or  more  credible  witnesses,  give,  devise,  di- 
rect, limit,  or  appoint,  and  for  want  of  and  in  default  of 
any  such  deed,  will,  disposition,  direction,  or  appointment, 
then  upon  trust  to  release  and  convey  all  the  same  pre- 
mises, with  the  appurtenances,  unto  and  amongst  such 
children  equally,  share  and  share  alike,  to  hold  as  tenants 
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in  common,  and  not  as  joint  tenants;  and  if  there  should  1852. 
he  but  one  such  child  who  should  live  to  attain  the  age  of  strdtt 
twenty-one  years,  then  upon  trust  to  release  and  convey 
all  the  same  premises,  with  the  appurtenances,  unto  and 
amongst  such  children  equally,  share  and  share  alike,  to 
hold  as  tenants  in  common,  and  not  as  joint  tenants;  and 
if  there  should  be  but  one  such  child  who  should  live  to 
attain  the  age  of  twenty-one  years,  then  upon  trust  to  re- 
lease and  convey  all  the  same  hereditaments  unto  such 
only  child,  and  his  or  her  heirs  for  ever:  provided  that  in 
case  it  should  happen  there  should  be  no  such  lawful  is- 
sue of  the  said  then  intended  marriage,  or,  being  any,  all 
such  issue  should  happen  to  die  without  having  any  law- 
ful issue  in  the  lifetime  of  both  the  said  John  Strutt  and 
Sarah  Susannah  Strutt,  or  after  her  decease  and  in  the 
lifetime  of  the  said  John  Strutt,  then  and  in  either  of  such 
cases,  the  said  trustees  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  such  survivor,  should  stand  seised 
of  and  convey  the  same  premises  to  such  uses  as  the  said 
Sarah  Susannah  Strutt  should  by  any  deed  or  will,  to  be 
executed  and  published  and  attested  as  therein  mentioned, 
and  notwithstanding  her  coverture,  direct  or  appoint,  to 
take  effect  from  and  immediately  after  the  decease  of  the 
survivor  of  them  the  said  John  Strutt  and  Sarah  Susannah 
Strutt,  and  of  their  issue  under  the  age  of  twenty-one  years, 
and  without  issue  as  aforesaid;  and  in  default  of  and  sub- 
ject to  any  such  last-mentioned  direction  or  appointment, 
upon  trust  to  convey  the  said  hereditaments  to  the  right 
heirs  of  the  said  Sarah  Susannah  Strutt 

There  was  issue  of  the  marriage  eight  children  and  no 
more,  viz.  William  Freeman  Strutt,  Joseph  Henry  Strutt, 
and  Eliza  Susannah  Strutt,  (all  since  deceased),  Sarah 
Strutt  and  Maria  Strutt,  George  Strutt  (since  deceased), 
Louisa  the  wife  of  George  M.  Braithwaite,  and  Matilda 
Strutt. 

Nathaniel  Taylor  was  the  survivor  of  the  three  trus- 
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1862.        tees.     He  died  intestate  as  to  the  legal  estate  in  trust,  and 
^^^     without  known  heir. 

William  F.  Strutt  died  in  1799,  under  twenty-one,  with- 
out having  ever  married,  leaving  his  brother  Joseph  Henry 
Strutt  his  heir-at-law. 

By  an  indenture,  dated  the  2nd  of  May,  1827,  being  a 
settlement  made  previously  to  the  marriage  of  Miss  Louisa 
Strutt  with  Mr.  Braithwaite,  and  which  was  shortly  after- 
wards solemnized,  it  was  covenanted,  that  Mrs.  Braith- 
waite's  interest  under  the  settlement  of  the  13th  of  April, 
1784,  should  be  conveyed  to  Joseph  Henry  Strutt,  Joseph 
Lythgoe,  and  Richard  Mott,  and  their  heirs,  upon  trusts 
for  the  benefit  of  Mrs.  Braithwaite  and  the  children  of  that 
marriage. 

Edmund  Braithwaite,  Albert  George  Braithwaite,  and 
Constantine  John  Braithwaite  were  the  three  only  chil- 
dren of  this  marriage. 

George  Strutt  attained  the  age  of  twenty-one  years,  and 
died,  in  1832,  intestate,  without  ever  having  married;  and 
he  also  left  Joseph  Henry  Strutt  his  heir-at-law. 

Eliza  Susannah  Strutt  attained  the  age  of  twenty-one 
years,  and  died  a  spinster,  in  1834,  intestate,  leaving  her 
father  John  Strutt  her  heir-at-law. 

Mrs.  Sarah  Susannah  Strutt  died  in  July,  1830,  with- 
out the  joint  power  of  appointment,  contained  in  the  set- 
tlement of  1784,  having  been  exercised. 

By  an  indenture,  dated  the  12th  of  January,  1835,  and 
made  between  the  said  John  Strutt,  of  the  one  part,  and 
Joseph  Henry  Strutt,  Sarah  Strutt,  Maria  Strutt,  and 
Matilda  Strutt,  of  the  other  part,  the  said  John  Strutt  did, 
by  that  indenture,  duly  executed  in  the  presence  of  three 
witnesses,  in  exercise  of  the  power  reserved  to  him  by  the 
indenture  of  the  13th  of  April,  1784,  appoint  that  the  here- 
ditaments comprised  in  the  said  indenture  of  settlement  of 
1784,  should,  subject  to  his  life  estate,  go,  remain,  and  be 
to  the  use  of  the  said  Joseph  Henry  Strutt,  Sarah  Strutt, 
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Maria  Strutt,  and  Matilda  Strutt,  equally,  as  tenants  in  1852. 
common,  and  their  respective  heirs  and  assigns;  and  the  Strutt 
said  John  Strutt  did  thereby  direct  that  the  trustees  of  the 
said  indenture  of  settlement  of  1784  should,  immediately 
after  the  decease  of  him  the  said  John  Strutt,  convey  the 
said  hereditaments  unto  and  to  the  use  of  the  said  Joseph 
Henry  Strutt,  Sarah  Strutt,  Maria  Strutt,  and  Matilda 
Strutt,  as  tenants  in  common,  and  their  respective  heirs 
and  assigns  accordingly. 

Joseph  Henry  Strutt  attained  the  age  of  twenty-one,  and 
died  intestate  as  to  his  real  estate,  leaving  George  Henry 
Strutt,  an  infant,  his  eldest  son  and  heir-at-law. 

John  Strutt  the  father  made  a  will,  dated  the  21st  of 
June,  1848,  and  thereby  gave  all  his  real  estate  to  his  four 
daughters,  Sarah  Strutt,  Louisa  Braithwaite,  Maria  Strutt, 
and  Matilda  Strutt,  in  equal  shares,  as  tenants  in  common, 
and  their  respective  heirs  and  assigns,  and  died  in  May, 
1850. 

Joseph  Lythgoe  died  in  1848. 

This  was  a  suit  instituted  by  Sarah  Strutt,  Maria  Strutt, 
and  Matilda  Strutt,  the  three  unmarried  daughters  of  Mr. 
John  Strutt  and  Sarah  Susannah  his  wife,  against  George 
Mott  Braithwaite  and  Louisa  his  wife,  and  their  three 
children ;  Richard  Mott,  the  surviving  trustee  of  Mr.  and 
Mrs.  Braithwaite's  settlement;  and  George  Henry  Strutt, 
the  infant  son  of  Joseph  Henry  Strutt.  The  bill,  after 
stating  the  above  circumstances,  prayed  that  the  appoint- 
ment of  the  12th  of  January,  1835,  might  be  declared 
a  valid  appointment;  or,  if  the  Court  should  hold  the 
same  to  be  invalid,  then  that  the  rights  of  the  several  par- 
ties might  be  declared;  and  that,  whether  the  appoint- 
ment should  be  held  to  be  valid  or  invalid,  then  that  the 
trust  estates  might,  by  virtue  of  the  powers  given  to  the 
Court  by  "the  Trustee  Act,  1850,"  be  vested  in  the  per- 
sons whom  the  Court  should  declare  to  be  entitled  thereto, 
in  the  shares  to  which  they  should  be  so  entitled. 
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1862.  The  cause  dow  came  on  for  hearing. 

Strutt 

V.  Mr.  Bacon  and  Mr.  MoUy  for  the  plaintiffs. — The  power 

of  appointment,  which  survived  to  Mr.  Strutt  the  father, 
and  which  was  executed  by  him,  authorised  an  appoint- 
ment to  some,  to  the  exclusion  of  the  other  children  of  the 
marriage.  There  are  no  words  of  inheritance,  except  what 
occur  at  the  end  of  the  limitation  to  the  children,  but  these 
govern  the  whole  trusts;  and  besides,  this  being  a  trust 
to  convey,  no  words  of  inheritance  are  necessary  to  vest 
the  fee  in  the  children  to  whom  the  conveyance  is  to  be 
made. 

Mr.  Sergeant  for  all  the  defendants  except  George  Henry 
Strutt — ^The  whole  question  depends  on  the  construction 
to  be  put  on  the  word  "  suck"  It  is  a  word  of  relation, 
and  we  must  read  all  the  preceding  passages  in  which  the 
word  "children"  occurs;  and  this  reference  will  shew  that 
"  such  "  must  be  taken  to  mean  "  all "  the  children.  This 
power  having  been  created  and  exercised  prior  to  the  1 
Will  4,  c.  46,  did  not  therefore  authorise  Mr.  Strutt  to 
make  an  exclusive  appointment,  and  the  appointment  is 
void:  Venderzee  v.  Adorn  (a).  On  the  effect  of  the  limit- 
ations in  default  of  appointment  he  cited  Kenworthy  v. 
Bate  (6),  and  Gordon  v.  Hope  (c). 

Mr.  C.  HaU  for  George  Henry  Strutt,  the  infant  defend- 
ant, on  the  effect  of  the  limitation  in  default  of  appoint- 
ment, cited  BoraMon's  case  (d),  Doe  v.  Lea(e),  and  Cohen 
V.  Waley  (/),  which  followed  Skey  v.  Barnes  (gr). 

Mr.  Ba^xm  in  reply. 


(a)  4  Ves.  771.  (e)  3  T.  R  41. 

(6)  6  Ves.  793.  (/)  15  Sim.  318. 

(c)  3  De  G.  &  S.  351.  (g)  3  Mer.  335. 

(d)  3  Bep.  19. 
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The  Vicb-Chancellor: —  1852. 

The  first  question  in  this  case  is,  as  to  the  validity  of  8t»utt 
the  appointment  by  Mr.  Strutt,  the  surviving  husband,  in  bbaxthwait«. 
1 835 ;  that  was  an  appointment  to  some  only  of  the  objects 
of  the  power.  On  that  the  question  arises,  whether  the 
power  authorised  an  exclusive  appointment.  That  ques- 
tion turns  on  the  meaning  of  the  word  "such"  in  the 
clause  giving  the  power  to  appoint  "unto  such  child  or  chil- 
dren, in  such  manner,  shares,  and  proportions,  and  for  such 
uses,  estate,  and  estates,  as  they  the  said  John  Strutt  and 
Sarah  Susannah  Strutt  jointly  in  their  lifetime,  or  the 
survivor  of  them,"  shall  appoint.  If  "such"  means  such 
as  they  should  choose  to  appoint  unto,  then  the  power  au- 
thorises an  exclusive  appointment.  If  the  word  "  such  " 
is  to  be  taken  in  the  sense  of  "the  said,"  the  power  does 
not  authorise  an  exclusive  appointment.  The  question  is, 
whether  the  meaning  of  the  word  "  such"  is  throughout 
the  same,  or  whether  "  such"  is  used  in  the  sense  of  "  the 
said."  [After  reading  and  commenting  on  the  grammati- 
cal construction  of  the  word  "  such"  in  each  place  in  which 
it  occurred  throughout  the  will,  his  Honour  proceeded:] — 
I  think  that  the  power  did  not  warrant  an  exclusive  ap- 
pointment, and  the  appointment  by  Mr.  Strutt  is  therefore 
bad,  and  it  must  be  so  declared. 

The  next  question  is,  who  are  the  parties  to  take  in  de- 
fault of  appointment?  Three  constructions  are  contended 
for.  It  is  first  said  that  these  children  only  are  to  take 
who  survived  the  surviving  parent.  There  is  no  ground 
for  that  construction.  This  is  a  marriage  settlement  Now 
the  Court  always  endeavours  to  construe  marriage  settle- 
ments so  as  not  to  make  the  interest  of  the  child  depend 
on  their  surviving  their  parents;  and  in  the  case  referred 
to  on  argument  of  Gordon  v.  Hope  (a),  there  was  a  trust  to 
pay  to  and  among  all  and  every  the  children  and  issue  of 
the  marriage,  to  be  paid  to  sons  at  twenty-one  years,  and 

(a)  3  De  6.  &  S.  361. 
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1862.        to  daughters  at  twenty-one  or  marriage,  after  the  death  of 

Strutt       *^^  parents;  and  it  was  held,  that  the  fund  vested  in  the 

^'  children  as  they  came  of  age,  though  they  died  in  the  life- 

Braithwaitb.      ,  ^        ''  "^  7  O  J 

time  of  their  parents.  In  the  present  case,  the  children  at- 
taining twenty-one  took  vested  interests,  though  they  died 
in  the  lifetime  of  their  parents. 

The  next  question  is,  whether  the  children  who  died 
under  twenty-one  years  took  any  interest.  I  do  not  see 
how  I  can,  on  legal  principles  of  construction,  exclude  any 
child  who  died  under  twenty-one  from  taking  a  share  in 
the  property.  The  argument  arises  on  the  gift  in  default 
of  appointment  in  the  following  words :  "  upon  trust  to 
release  and  convey  all  the  same  premises  with  the  appur- 
tenances, unto  and  amongst  such  children  equally,  share 
and  share  alike,  to  hold  as  tenants  in  common,  and  not  as 
joint  tenants;  and  if  there  should  be  but  one  such  child 
who  should  live  to  attain  the  age  of  twenty-one  years."  It 
is  contended,  that  this  is  like  a  clear  gift  to  all  of  them  at 
twenty-one;  and  that  by  the  word  "such"  is  meant  such 
as  should  attain  twenty-one;  but  these  words  are  followed 
by  the  following  provision :  "  and  if  there  should  be  but 
one  such  child  who  should  live  to  attain  the  age  of  twenty- 
one."  Now  this  clause  cannot  mean  one  child  only,  but 
all  the  children.  It  is  not  safe,  on  an  instrument  so  framed 
as  this,  to  depart  a  single  step  from  the  literal  meaning  of 
the  worda  If,  to  attain  twenty-one,  is  the  condition  of 
vesting,  what  becomes  of  the  share  of  a  daughter  marrying 
under  twenty-one,  and  dying  under  that  age?  There  is  no 
gift  over  in  case  of  any  one  dying  leaving  lawful  issue  dur- 
ing the  lives  of  the  parents.  I  think  there  is  no  principle 
on  which  I  can  determine  that  any  of  the  children  are  to 
be  excluded. 

The  next  question  is,  what  estates  did  the  children  take 
in  default  of  appointment?  I  think  there  is  no  doubt  that 
they  took  estates  in  fee.  The  conveyance  to  the  trustees 
was  in  fee,  upon  trust,  after  a  direction  to  convey  to  such 
children  as  the  parents  should  appoint,  in  default  of  ap- 
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pointment  to  the  children  as  tenants  in  common ;  and  if 
only  one,  then  the  whole  was  to  be  for  such  one,  his  heirs 
and  assigns. 

In  a  marriage  settlement  for  the  benefit  of  children,  a 
direction  to  convey  must  mean  to  convey  to  them  in  fee. 
There  must  be  a  declaration  that  the  appointment  is  bad, 
and  that  the  estate  is  divisible  into  eight  parts,  of  which 
Joseph  Henry  Strutt  took  three-eighths,  the  devisees  of 
the  heir  of  Eliza  one-eighth  part,  Mrs.  Braithwaite's  trus- 
tees take  one  other  eighth  part,  and  the  three  plaintiffs 
take  one-eighth  part  each.  One  of  the  trustees  of  the 
original  settlement  is  dead,  and  the  other  cannot  be  found ; 
there  must,  therefore,  be  an  order  under  the  Trustee  Act, 
1850,  vesting  the  estate  in  the  several  persons  entitled  ac- 
cording to  the  above  declaration. 
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Strutt 
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Nedby  V.  Nedby. 


March  ISth  db 
\9th. 
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AMES  Keegan,  by  his  will,  dated  the  1st  of  July,  1820,  By  a  will,  the 

gave  and  bequeathed  two  leasehold  houses  and  other  his  tain  tmat  funds 

personal  estate  unto  William  Nedby  and  Thomas  Anns,  JJ^^^Ter^ije- 

upon  trust  for  sale,  and  to  invest  the  proceeds  in  certain  pftrate  uae,  for 

....  Ufe^  with  power 

funds,  and  to  pay  the  income  to  his  wife  for  her  life,  for  her  for  her  by  any 
separate  use,  and  for  which  her  receipts  alone  should  be  a  menUn  writing, 

to  be  by  her 
duly  executed, 
to  bequeath  and  dispose  of  one  moiety  of  the  trust  funds.  By  an  indenture,  duly  executed,  she 
appointed  the  moiety  to  her  husband  absolutely.  In  a  suit  by  her  against  her  husbEmd,  she  sought 
to  set  aside  the  appointment,  on  the  ground  tiiat  she  had  executed  it  in  ignorance  of  its  contents 
and  purport,  and  without  professional  advice;  and  it  was  in  evidence  that  the  deed  was  prepared 
by  the  husband's  solicitor,  and  was  executed  by  the  wife  at  her  husband^s  house,  without  its  having 
been  read  over  to  her  at  ^at  time;  and  that  she  was  agitated  and  distressed  at  the  time,  and  signed 
it  in  a  reluctant  manner: — Helti^  that  the  appointment  was  not  invcilid;  and  it  was  sustained. 

An  appointment  made  in  exercise  of  a  power  by  a  wife  in  favour  of  her  husband,  is  to  be  con- 
sidered good,  unless  the  wife  shews  that  it  was  executed  under  circumstances  sufficient  to  invalidate 
it.     The  onus  probandi  lies  on  the  party  impeaching  the  instrument. 

Certain  evidence  was  given  by  affidavit  before  the  Master,  which  he  referred  to  by  its  date,  in  his 
report  On  the  cause  coming  on  upon  Uie  report  for  further  directions,  this  affidavit  was  tendered 
to  the  Court,  but  its  reception  was  objected  to: — I/eld,  that  the  parties  were  at  liberty  to  inform  the 
Court  what  were  the  materials  used  before  the  Master;  and  the  affidavit  was  allowed  to  be  read. 
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1852.  sufficient  discharge.  And  the  testator  declared  that  his 
will  and  meaning  was,  that  his  wife  should  have  full  power> 
by  any  will,  testament,  or  instrument  in  writing,  to  be  by 
her  duly  executed,  to  bequeath  and  dispose  of  one  half 
moiety  of  the  monies  so  invested  by  his  trustees  in  manner 
and  for  the  purposes  aforesaid;  and  the  said  testator  ap- 
pointed the  said  William  Nedby  and  Thomas  Anns  joint 
executors  and  trustees  of  his  will  By  a  codicil,  the  tes- 
tator appointed  his  said  wife  joint  executrix  with  his  two 
executors.  The  testator  died  on  the  7th  of  July,  1820; 
and  the  will  was  proved  by  the  executors  and  executrix 
on  the  10th  of  August,  1820. 

On  the  7th  of  October,  1820,  Mrs.  Keegan  married  Mr. 
William  Nedby. 

By  an  indenture,  dated  the  9th  of  January,  1821,  and 
made  between  Mrs.  Nedby  of  the  one  part,  and  Mr.  Nedby 
of  the  other  part,  Mrs.  Nedby,  in  consideration  of  love 
and  affection  for  her  husband,  Mr.  Nedby,  did  appoint, 
and  also  grant  and  assign  unto  and  for  the  absolute  bene- 
fit of  Mr.  Nedby,  as  well  her  life  interest  in  the  entire  resi- 
due, as  her  ultimate  interest  and  property  in  a  moiety  of 
the  residue  of  the  estate  of  the  testator,  James  Keegan. 

Mr.  and  Mrs.  Nedby  lived  together  from  the  time  of 
their  marriage  until  August,  1836,  when  he  deserted  her. 

Mrs.  Nedby,  by  her  next  friend,  filed  a  bill  against  Mr. 
Nedby  and  Mr.  Anns,  her  co-executors,  and  against  the 
other  parties  interested  under  the  will  of  James  Keegan, 
in  September,  1836;  by  which  she  charged  that  she  never 
executed  any  such  indenture,  or  that,  if  she  executed  the 
same,  she  did  so  in  ignorance  of  its  contents  and  purport, 
and  without  professional  advice  or  assistance,  and  upon 
the  faith  of  a  representation  made  to  her  by  Mr.  William 
Nedby,  under  whose  influence  she  was ;  that  the  execution 
of  such  indenture  was  merely  intended  to  facilitate  the 
proving  of  the  will,  and  the  duly  administering  the  estate 
of  the  testator;  and  that  she  was  deceived  and  imposed 
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upon  in  respect  thereof ;  and  that  such  indenture  ought  to  I8d2. 
be  held  fraudulent  and  void  as  against  her.  And  she  prayed 
that  the  indenture  might  be  declared  fraudulent  and  void, 
and  for  the  general  administration  of  the  testator's  estate. 
Mr.  Nedby  by  his  answer  claimed  the  benefit  of  the  in- 
denture of  the  9th  of  January,  1821,  and  alleged  that  it 
had  not  been  obtained  fraudulently,  or  by  undue  means. 

By  an  order  made  in  February,  1840,  the  usual  accounts 
were  directed  to  be  taken;  but  before  any  proceedings 
were  taken  under  this  order  Mrs.  Nedby  died,  haying  pre- 
viously, in  June,  1840,  made  her  will,  duly  executed  ac- 
cording to  the  provisions  of  the  power  given  to  her  by  the 
testator,  James  Eeegan ;  by  which  she  gave  and  appointed 
to  Henry  Dovey  and  Thomas  Ball  all  her  interest  under 
Keegan's  will,  upon  trust  for  certain  persons  in  the  will 
named. 

Messrs.  Dovey  and  Ball  proved  this  will,  and  they  and 
their  cestuis  que  trustent  filed  a  supplemental  bill  against 
the  defendants  to  the  original  bill 

By  a  decree  made  at  the  hearing  in  the  original  and  sup- 
plemental suits,  in  November,  1844,  it  was  referred  to  the 
Master  to  make  the  usual  inquiries.  By  the  decree  made 
at  the  hearing  in  February,  1840,  the  usual  accounts  were 
directed  to  be  taken;  and  it  was  referred  to  the  Master  to 
inquire  whether  the  instrument  of  the  9th  of  January, 
1821,  had  been  ever,  and  when,  executed  by  Mrs.  Nedby, 
and  under  what  circumstances. 

The  Master,  by  his  report,  made  on  the  26th  of  March, 
1851,  found,  in  reference  to  the  inquiry  as  to  the  deed  of 
1821,  that  it  had  been  prepared  by  Mr.  George  Vincent, 
who  was,  at  the  time  of  its  execution,  and  for  a  consider- 
able time  previously  had  been,  the  solicitor  of  Mr.  Nedby; 
and  the  deed  had  been  executed  by  Mrs.  Nedby,  at  or 
about  the  date  thereof,  in  the  presence  of  Williams  and 
Beale,  two  of  the  clerks  of  Mr.  Vincent,  at  Mr.  Nedby's 
house.    The  Master  also  found,  that  the  deed  had  not  been 
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1852.        read  over  to  Mrs.  Nedby  at  the  time  of  her  execution 
thereof. 

The  cause  now  came  on,  upon  the  Master's  report,  for 
further  directions. 

Mr.  Glasse  and  Mr.  Oreeney  for  the  plaintiffs,  proposed 
to  read  the  affidavit  of  Mr.  William  Williams,  one  of  the 
attesting  witnesses  to  the  execution  of  the  deed  in  ques- 
tion, produced  on  the  inquiry  before  the  Master,  and  re* 
ferred  to  by  date  in  the  Master's  report,  in  which  he  had 
stated  that  Mrs.  Nedby,  at  the  time  when  she  executed 
the  deed,  was  agitated  and  distressed,  and  that  she  signed 
it  in  a  reluctant  manner,  with  a  dash  of  the  pen. 

Mr.  Wigrami  and  Mr.  Hare,  for  the  defendants,  the  re- 
presentatives of  Mr.  Nedby,  submitted,  that  the  affidavit 
could  not  be  received  in  evidence ;  inasmuch  as  the  report 
of  the  Master  not  having  been  excepted  to,  it  must  be  taken 
without  adding  matters  not  contained  in  it.  To  permit 
one  affidavit,  read  before  the  Master,  but  not  referred  to 
in  his  report,  to  be  read  now,  would  enable  the  parties 
to  read  all  the  affidavits  upon  the  hearing,  which  would 
create  great  additional  exp.ense  to  the  parties,  if  all  the 
previous  affidavits  were  to  be  considered  to  be  materials 
proper  for  the  hearing.  Moreover,  no  notice  of  any  in- 
tention to  use  the  affidavit  had  been  given ;  and,  at  least, 
it  could  not  be  used  in  evidence  without  notice. 

Mr.  Glasse  and  Mr.  Greene  submitted,  that  the  affidavit, 
being  referred  to  by  date  and  identified  in  the  Master's  re- 
port, under  the  48th  Order  of  the  26th  of  August,  1841,  it 
was  to  be  treated  as  if  it  had  been  set  out  at  length,  and 
that  they  were  entitled  to  read  it. 

The  Vice- Chancellor  said,  that  the  plaintiffs  were  at 
liberty  to  inform  the  Court  what  were  the  materials  which 
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had  been  used  before  the  Master,  and  he  thought  that  the         1852. 
affidavit  might  be  read. 

The  affidavit  was  then  read. 

Mr.  Oldsse  and  Mr.  Oreene, — Courts  of  equity  constantly 
set  aside  deeds  procured  or  executed  under  undue  influ- 
ence. This  relief  stands  upon  a  general  principle,  apply- 
ing to  all  the  varieties  of  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another.  Thus,  an  agree- 
ment procured  by  a  medical  man  from  his  patient  in  his 
favour,  under  circumstances  not  amounting  to  absolute 
fraud,  was  set  aside:  Dent  v.  Bennett  (a).  The  same  prin- 
ciple was  also  acted  on  in  Gibson  v.  Runett  (6).  A  volun- 
tary settlement,  made  by  a  widow  upon  a  clergyman  and 
his  family,  was  set  aside,  as  obtained  by  undue  influence 
and  abused  confidence  in  the  defendant :  Huguenin  v.  Base- 
ley  {c).  In  Pybus  v.  Smitii(d),  it  appeared  that  the  wife  had 
made  an  appointment  in  favour  of  her  husband;  and  Lord 
Thurlow  directed  an  inquiry  how  the  deed  had  been  exe- 
cuted, saying,  it  was  very  fit,  in  case  of  a  married  woman, 
that  the  Court  should  know  how  she  had  disposed  of  her 
property.  And  in  Milnes  v.  Busk  (e)  the  Court  laid  it  down, 
that  the  rule,  that  a  feme  covert  is  to  be  considered  as  a 
feme  sole  as  to  her  separate  property,  did  not  extend  to 
transactions  with  her  husband ;  and  said,  the  influence  of 
a  husband  on  the  wife  had  been  well  compared  to  the  case 
of  parent  and  child.  These  cases  lead  to  the  conclusion 
that  it  lies  on  the  husband  to  prove  the  transaction  free 
from  objection.  At  least,  that  should  be  the  rule  here, 
where  the  evidence  shews  the  wife  to  have  been  without 
independent  legal  advice  and  to  have  executed  the  deed 

(a)  4  My.  &  Or.  269.    See  also  (c)  14  Ves.  273. 

Billage  v.  SorUhee,  9  Hare,  534.  {d)  1  Vea.  jim.  189. 

{h)  2  Y.  &  C.  C.  0.  104.  .     (e)  2  Ves.  jnn.  iS8— 498. 

VOL.  V.  C  C  D.  G.  S. 


382  CASES   IN  CHANCERY. 

^852.^  with  reluctance.  Indeed,  the  circumstances  proved  of 
themselves  amount  to  undue  influence,  in  the  absence  of 
other  circumstances  rebutting  them,  and  the  appointment 
ought  to  be  set  aside. 

^T.Wiffram  and  Mr.  Hoare. — None  of  the  cases  of  an  ap- 
pointment by  a  wife  in  favour  of  the  husband  have  gone 
further  than  the  rule  in  Pybus  v.  Smith,  that  the  Court 
will  look  into  these  transactions  between  husband  and 
wife  with  care.  The  Court  in  this  case  has  made  in- 
quiries, and  prima  facie  the  appointment  is  good.  There 
is  nothing  in  the  evidence  sufficient  to  invalidate  the 
deed,  and  the  burthen  of  proof  lies  on  those  who  impeach 
it.  Lord  Hardwick^,  in  Orighy  v.  Cox  (a),  said :  "  What- 
ever suspicion  or  inclination  the  Court  has  against  such 
a  transaction,  yet  as  defendant  has  brought  this  case 
without  any  proof,  it  is  impossible  not  to  decree  to  plaintiff 
the  purchase  of  this  equity  and  trust,  the  benefit  of  this 
purchase  as  against  the  wife  so  far  as  purchased  from 
her,  and  as  against  the  husband  so  far  as  he  has  bound 
himself  by  his  own  contract.  For  the  rule  of  the  Court 
is,  that,  where  anything  is  settled  to  the  wife's  separate 
use,  she  is  considered  as  a  ferae  sole,  may  appoint  in 
what  manner  she  pleases,  and  unless  the  joining  of  her 
trustees  with  her  is  made  necessary,  there  is  no  occa- 
sion for  that.  And  this  will  hold,  though  the  act  done 
by  the  wife  is  in  some  degree  a  transaction  alone  with 
the  husband :  although,  in  that  case,  a  Court  of  Equity 
will  have  more  jealousy  over  it:  and,  therefore,  if  there 
is  any  proof  that  the  husband  had  any  improper  influ- 
ence over  the  wife  in  it,  by  ill  or  even  extraordinary  good 
usage,  to  induce  her  to  it,  the  Court  might  set  it  aside;  but 
not  without  that."  In  the  present  case  it  is  for  the  plain- 
tiff to  shew  that  improper  influence  was  exercised  over  her 

(a)  1  Ves.  sen.  517,  518. 
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by  her  husband;  and  that  not  having  been  done  the  ap-         1852. 
pointment  must  be  held  to  be  valid.  Nedby 

Mr.  Bacon,  Mr.  Bevan,  and  Mr.  Nichols  were  for  other       Nbdby. 
parties. 

The  Vice-Chancellor: — 

In  this  case  Mrs.  Nedby  makes  an  appointment,  in  ex- 
ercise of  a  power,  in  favour  of  her  husband,  by  a  deed, 
dated  the  9th  of  January,  1821.  The  Court  made  a  refer- 
ence to  the  Master,  to  inquire  whether  the  deed  in  question 
was  executed  by  her,  and  under  what  circumstances.  The 
Master  has  made  his  report,  finding  that  Mrs.  Nedby  exe- 
cuted the  deed,  stating  some  facts,  though  they  are  not 
material,  with  respect  to  the  circumstances  under  which 
she  executed  it.  This  raises  the  question  on  which  side 
the  burthen  of  proof  lies.  Is  the  appointment  to  be  in- 
valid unless  the  husband  proves  that  the  circumstances 
were  such  that  the  appointment  ought  to  be  supported? 
Or  is  the  appointment  to  be  considered  valid  unless  the 
wife  shews  that  it  was  executed  under  circumstances  suf- 
ficient to  invalidate  it?  An  answer  in  the  affirmative  of 
the  second  of  these  questions  is  the  correct  view  of  the 
case;  and  I  am  of  opinion  that  the  onus  probandi  lies  on 
the  party  who  impugns  the  instrument. 

The  wife  is  placed,  by  the  will  which  created  the  power, 
in  the  position  of  a  feme  sole,  with  power  to  dispose  of 
the  property  by  a  deed  duly  executed,  the  protection  to 
her  being,  that  the  act  of  appointment  was  to  be  by  a  deed 
duly  executed ;  so  that  she  had  the  protection  afforded  by 
the  formalities  required  for  the  execution  of  the  power. 

Upon  all  the  principles  of  this  Court  the  appointment 
is  good,  unless  the  plaintiffs  claiming  adversely  to  it  shall 
shew  sufficient  reasons  to  the  contrary.  This  is  the  prin- 
ciple plainly  to  be  deduced  from  the  observations  of  the 
Court  in  Grighy  v.  Cox  (a),  although,  as  was  said  in  that 

(a)  1  Ves.  sen.  517,  518. 
C  C  2 
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case,  "the  Court  will  have  more  jealousy  oyer   such  a 
transaction-" 

What,  then,  were  the  circumstances  in  this  case?  The 
Master  has  found  in  substance  that  the  deed  was  prepared 
by  the  husband's  solicitor,  and  was  executed  by  the  wife 
in  the  presence  of  two  of  the  clerks  of  the  solicitor,  and 
that  it  was  not  read  over  to  her.  These  are  circumstances 
which  constantly  occur  in  ordinary  transactions;  and  it 
would  be  dangerous  to  say  that  the  deed  could  not  be  sup- 
ported on  such  grounds.  The  only  other  circumstance  upon 
which  I  am  asked  to  set  aside  this  deed  is,  that  Williams, 
one  of  the  witnesses  attesting  Mrs.  Nedby's  execution  of 
the  deed,  has  deposed  that  she  was  agitated  and  distressed, 
and  signed  it  in  a  reluctant  manner.  It  is  impossible  to 
act  upon  this  evidence  as  a  ground  for  setting  aside  the 
deed.  The  decision  of  the  Court,  in  such  a  case  as  this, 
should  not  rest  on  speculation.  There  is  no  ground  for 
setting  aside  the  deed,  though  it  is  impossible  not  to  see 
that  there  are  circumstances  of  suspicion  in  the  case. 


March  Zrd, 

Where  excep- 
tioDi  to  an  an- 
•wer  for  intuf- 
ficiency  were 
OTerruled,  the 
practice  ii  to 
oTermle  them 
with  costs. 


Stent  v.  Wickens. 

The  plaintiff's  bill  was  filed  on  the  22nd  of  May,  1851. 
The  defendant  Henry  Wickens  put  in  his  answer  thereto 
on  the  30th  day  of  September,  1851.  To  this  answer  the 
plaintiff,  on  the  20th  of  November,  1851,  filed  four  excep- 
tions for  insufficiency,  and  which  exceptions  were  set  down 
for  hearing  on  the  8th  day  of  December,  1 851.  The  excep- 
tions were  argued  on  the  17th  of  February,  and  were  over- 
ruled, the  Court  allowing  the  plaintiff  three  weeks  to  amend 
her  bill.  Upon  the  Vice-Chancellor  overruling  the  excep- 
tions, a  question  arose  upon  the  costs,  whether  they  were 
payable  to  the  defendant  forthwith,  or  whether  they  were 
to  be  costs  in  the  cause;  and  the  Vice-Chancellor  ordered. 
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that  the  costs  should  be  paid  according  to  the  ordinary         1852. 
practice  of  the  Court.  "^  stent' 

The  defendant  left  his  counsel's  brief  with  the  clerk  at  the  «'• 

Order  of  Course  Seat  in  the  Registrar's  Office.  The  order 
was  drawn  up,  overruling  the  exceptions,  "  with  costs  to 
be  taxed  by  the  Taxing  Master  in  rotation ;  and  that  such 
costs,  when  taxed,  be  paid  by  George  King  the  next  friend 
of  the  plaintiff  to  the  defendant  Henry  Wickens.''  The 
order  in  this  form  was  passed  by  the  Registrar,  but  was 
not  entered. 

Mr.  Wiffram  now  spoke  to  the  minutes  upon  the  question 
of  the  costs  proposed  to  be  given  by  the  order  of  the  1 7th 
of  February.  The  case  was  not  provided  for  by  any  of 
the  orders  applicable  to  the  present  practice,  and  the  costs 
were  in  the  discretion  of  the  Court.  He  submitted,  that 
the  proper  order  would  be  to  leave  the  costs  to  be  costs  in 
the  cause.  It  appeared  that  there  was  no  settled  rule  on 
the  point;  but  the  19th  Order  of  December,  1833,  although 
repealed,  laid  down  a  rule  which  might  properly  be  applied 
to  the  present  case. 

Mr.  A.  0.  Letuisy  for  the  defendant,  referred  to  the  41st 
Order  of  April,  1828,  as  furnishing  the  proper  analogy  for 
the  rule  on  which  the  Court  would  adjudicate  as  to  the 
costs. 

The  Vice-Chancellor  said,  exceptions  should  not  be  en- 
couraged. Lord  Cranworthf  in  a  recent  case  of  this  kind 
before  him  as  Vice-Chancellor,  had  given  the  costs  of  ex- 
ceptions overruled,  and  he  should  follow  the  practice  as 
adopted  in  that  case. 

Exceptions  overruled,  with  costs,  to  be  paid 
forthwith,  together  with  the  costs  of  the 
present  application  (a). 

(a)  See  13  &  14  Vict.  c.  35,  as.  27, 32. 
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1852. 

March  9tL    In  the  Matter  of  The  Merchant  Traders'  Ship,  Loan, 

AND  Insurance  Association  ; 

AND 

In  the  Matter  of  Tge  Joint-stock  Companies'  Winding-up 

Acts,  1848  and  1849: 

Lord  Talbot's  Case. 

A  Joint-stock  A.  JOINT  Stock  Company  was  prorisionally  registered, 
^'fo^  ^'^.  in  1845,  under  the  name  of  "  The  Merchant  Traders'  Ship, 
ing  ships,  being  Lq^o,  and  Insurance  Association,"  mainly  for  the  purpose 

completely  re-  '  .  . 

gistered,  grant-    of  insuring  ships  and  undertaking  other  sea  risks,  and  to 

ed  policies,  sub-  ,  ,  • 

ject  to  a  proriso  grant  loans  on  ships. 

1^1  wlsTt'to       "^^^  scheme  was,  that  the  capital  of  the  Company  should 

charge  the  re-      coHsist  of  1,000,000Z.,  to  be  made  up  by  20,000  shares  of 

specUve  share- 
holders of  the     501.  each,  a  deposit  of  21  2^.  per  share  being  payable. 

yond^raoimt  ^  ^^®^  ^^  prepared  for  the  formation  of  a  Company 
oftheurindiri-    upon  the  basis  of  this  schcme,  and  was  executed  by  120 

dual  shares  in  -^  •' 

the  Company,  persona  The  names  of  these  persons  were  returned  as 
capital  stock  shareholders  to  the  Registrar  of  Joint-stock  Companies, 
Ck>m^y  rii^dd  "^^®^  ^^^  provisions  of  the  Act.  Lord  Talbot  was  one  of 
alone  be  charg-    these  120  persons. 

ed.     The  Com-  ^ 

pany  became  The  Company  commenced  its  business,  although  only 

bankrupt  un-  ••         n  •.         -t  j  ijT*  /•• 

der  the  7  k.  8  provisionally  registered,  and  granted  policies  oi  insurance, 
^Tb  y^*  on  which  liabilities  to  a  large  amount  subsequently  arose, 
tion  of  the  Com-  It  was  found  impracticable  to  proceed  with  this  scheme 
Bankruptcy,  with  SO  large  a  capital ;  and  for  that  reason,  and  in  conse- 
m^e*^*ulir**  q^ence  of  other  difficulties,  the  Company  was  again  pro- 
Court,  and  an     visionally  registered  on  the  18th  of  September,  1846,  and 

order  for  wind-  * 

ing  up  the  Com- 
pany was  obtained.  In  order  to  meet  the  liabilities  of  the  Company  to  the  policy  holders,  the 
Master  made  a  call  on  the  shareholders  for  the  amount  of  their  shares  of  25/.  each  in  fiill,  less  by 
the  sums  which  each  had  previously  contributed.  On  an  appeal  by  one  of  these  sliarcholders, 
it  appeared,  that  he  had  paid  his  deposit,  which  was  all  the  amount  he  had  been  called  on  to  pay 
under  the  rules  of  the  Company,  which  provided  machincr}'  for  making  calls,  by  meetings  of  the  Com- 
pany, of  small  instalments,  at  long  intervals;  and  it  was  objected,  that  the  policy  holders  must 
take  the  assets  as  they  found  them;  that  the  power  to  enforce  instalments  was  gone;  and  that  to 
make  a  call  thus  was  to  give  the  creditors  a  better  remedy  than  they  had  before : — But,  held,  that 
the  funds  of  the  Company  meant  the  full  subscription  of  each  shareholder,  the  payment  of  which 
was  liable  to  be  immediately  enforced;  and  the  call  was  aihrmed. 
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another  deed  of  settlement  of  the  Company,  dated  the  5th         1862. 
of  April,  1847,  was  prepared  and  executed.     The  scheme         j^^  " 
and  objects  of  the  Company  were  the  same  as  those  pro-     Merchant, 
jected  in  1845,  except  that  the  capital  of  the  Company  Ship,  Loan,  h 
was  fixed  at  500,000t  in  20,000  shares  of  251  each.     This  ^''«*'^«^- 
deed  was  executed  by  Lord  Talbot  in  respect  of  1000  ^"^  c^^^'" 
shares,  but  he  paid  175f.  only  upon  them.     Lord  Talbot 
was  also  a  director  of  the  Company.    Thirteen  other  per- 
sons also  executed  this  deed  of  settlement.     The  shares 
ta.kenwere  5600;  and  more  than  one-fourth  of  the  capital 
being  thus  subscribed  for,  the  Company  was  completely 
registered  on  the  24th  of  April,  1847. 

Policies  were  granted  from  that  period,  to  a  very  large 
amount,  and  very  heavy  liabilities  were  incurred,  until 
Christmas,  1 847,  when  the  Company  was  unable  to  meet 
its  engagements. 

All  the  policies  were  granted  subject  to  a  proviso  in  the 
following  terms: — "Provided  always,  and  it  is  hereby  ex- 
pressly declared  and  agreed  between  and  by  the  said  Com- 
pany and  the  assured,  that  the  said  policy,  and  anything 
herein  contained,  shall  in  no  case  extend  or  be  deemed  or 
construed  to  extend  to  charge  or  render  liable  the  respec- 
tive proprietors  of  the  said  Company,  or  any  of  them,  or 
any  of  their  heirs,  executors,  or  administrators,  to  any 
claim  or  demand  whatsoever  in  respect  of  the  said  policy, 
or  of  the  insurance  thereby  made,  beyond  the  amount  of 
their,  his,  or  her  respective  individual  shares  or  share  in 
the  capital  stock  and  funds  of  the  said  Company;  but  that 
the  capital  stock  and  funds  of  the  said  Company  shall  alone 
be  charged  and  liable  to  answer  all  claims  and  demands  by 
virtue  of  the  said  assurance  or  incidental  thereto." 

One  of  these  policies,  signed  by  two  directors  on  behalf 
of  the  Company,  was  granted  to  Mr.  Halket,  upon  which 
a  loss  had  arisen ;  and  in  an  action  in  the  Court  of  Queen's 
Bench  upon  the  policy  against  the  Company,  judgment 
was  obtained  by  Mr.  Halket  against  the  Company,  upon 
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1852.         a  Judge's  order  for  1474Z.  10«.  8d.     A  fieri  facias  was  is- 
/«  re         ®^®^  thereupon  against  the  Company,  on  which  the  sheriff 
Mkrchant     returned  nulla  bona  on  the  1st  of  May,  1848. 

Tradbrs  ^  •' ' 

Ship,  Loan,  &       A  fiat  in  bankruptcy  was,  on  the  petition  of  Mr.  Halket, 

Insurance  Co     .  -  ,  ^       n  -^r         •.r^*^  •  ^       r-t 

issued  on  the  8th  of  May,  1848,  against  the  Uompany, 

^^^CA^r^^  under  the  provisions  of  the  statute  7  &  8  Vict.  c.  Ill; 
and  the  Company  was  declared  bankrupt. 

The  debts  proved  and  claims  made  against  the  Com- 
pany under  the  bankruptcy  amounted  to  74,626Z.  15«.  lid., 
of  which  12,384Z.  4«.  lOd.  were  in  respect  of  insurances 
granted  and  liabilities  incurred  prior  to  the  complete  re- 
gistration of  the  Company.  Upon  these  debts  and  claims 
a  dividend  of  Is.  in  the  pound  was  paid  under  the  fiat 

Mr.  Halket  then  obtained  a  rule  in  the  Court  of  Queen's 
Bench,  calling  upon  Lord  Talbot  to  shew  cause  why  exe- 
cution should  not  issue  upon  the  judgment  against  his 
person  or  his  effects,  in  pursuance  of  the  7  &  8  Vict  c. 
110,  s.  66,  which  provided,  that  every  judgment  obtained 
against  any  Company  should  take  effect  and  be  enforced, 
and  execution  thereon  be  issued,  not  only  against  the 
property  and  effects  of  such  Company,  but  also,  if  due  dili- 
gence should  have  been  used  to  obtain  satisfaction  of  such 
judgment,  by  execution  against  the  property  and  effects 
of  the  Company,  then  against  the  person,  property,  and 
effects  of  any  shareholder  for  the  time  being,  or  any  former 
shareholder  of  the  Company  in  his  natural  or  individual 
capacity,  until  the  judgment  should  be  fully  satisfied ;  and 
of  the  68th  section  of  the  same  Act,  providing  that  such 
execution  might  be  issued  by  leave  of  the  Court  in  which 
such  judgment  should  have  been  obtained,  upon  motion 
for  a  rule  to  shew  cause. 

This  motion  came  on  to  be  heard  in  the  Court  of  Queen  s 
Bench  in  the  Sittings  after  Trinity  Term,  1849 ;  and,  after 
a  full  argument,  the  Court  was  of  opinion  that  the  contract 
itself,  contained  in  the  policy,  precluded  the  plaintiff  from 
taking  any  legal  proceedings  against  the  shareholders  in- 
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dividually ;  and,  although  it  thought  that  due  diligence  had         1852. 
been  used  against  the  Company,  the  rule  was  discharged,         j^  ^ 

with  costs  (a).  Mbrchant 

A  like  proceeding  upon  a  rule  to  shew  cause,  was  also  Ship,  Loan,  ft 

taken  by  Mr.  Halket  in  the  Queen's  Bench  against  Mr.         t 

Winthrop,  another  director  and  shareholder,  who  was  in  a  ^^^q^J^^'^ 
situation,  as  respected  the  Company,  similar  to  that  of  Lord 
Talbot;  and  that  rule  was  also  dismissed. 

In  December,  1850,  the  Commissioner  acting  in  the 
bankruptcy  directed  that  a  petition  under  the  Joint-stock 
Companies  Winding-up  Acts  should  be  presented;  and  upon 
this  petition  the  usual  order  for  winding  up  the  Company 
was  made.  In  addition  to  the  proofs  under  the  bankruptcy, 
claims  to  the  amount  of  5404il9«.  5d  were  allowed  by  the 
Master.  In  settling  th^  list  of  contributories,  the  Master 
placed  on  the  list  only  the  names  of  Lord  Talbot  and  the 
thirteen  other  persons  who  executed  the  second  deed  of 
settlement  of  1847. 

The  Master,  by  his  order,  dated  the  11  th  of  February, 
1852,  directed  that  a  call  of  25L  per  share  should  be  made 
on  all  the  contributories  of  the  Company,  and  ordered  each 
contributory,  on  or  before  the  13th  day  of  March,  1852,  to 
pay  to  the  official  manager  of  the  Company  the  balance,  if 
any,  which  would  be  due  from  him  after  debiting  his  ac- 
count in  the  Company's  books  with  such  call. 

This  was  a  motion  on  behalf  of  Lord  Talbot,  that  the 
Master's  order  of  the  11th  of  February,  1852,  might  be 
discharged  or  varied,  so  far  as  the  same  affected  Lord 
Talbot. 

Among  the  clauses  of  the  deed  of  settlement,  on  which 
the  question  of  Lord  Talbot's  liability  to  the  call  arose,  the 
two  following  were  referred  to : — 

"  127.  That  the  original  capital  shall  be  paid  up  and  con- 

(o)  See  Halket  v.  T/ie  Merchant  Traders'  Ship,  LoaUy  and  Assurance 
Company,  14  Jiir.  222. 
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1852.        tributed  in  such  portions  and  at  such  times  as  the  board 

j^  ^         of  directors  shall  from  time  to  time  fix  and  determine  in 

Mkrchant     that  behalf,  so  that  every  portion  of  the  original  capital 

Ship,  Loan,  &  which  shall  be  required  to  be  paid  and  contributed,  shall 
'  be  set  and  calculated  upon  the  whole  amount  of  the  said 

^"^C^sbT^  *  original  capital,  rateably  and  distributively,  whether  the 
whole  of  such  original  capital  shall  have  been  taken  and 
subscribed  for  or  not,  and  every  such  portion  shall  be  taken 
and  divided  into  aliquot  parts  or  proportions,  and  appor- 
tioned to  the  shares  into  which  the  capital  shall  be  divided; 
and  that  every  person,  who,  at  the  time  of  the  making  and 
passing  of  the  order  or  resolution  by  which  such  portion 
shall  be  fixed  and  determined  upon  and  required  to  be 
paid  or  contributed,  shall  be  an  owner  or  proprietor  of 
♦  Sic.  or  subscribed  for  a*  shareholder  in  respect  of  any  share 
of  such  capital,  shall,  whether  registered  in  the  register  of 
shareholders  or  not,  be  liable  to  pay  and  contribute  for  the 
purposes  of  the  Company,  and  at  the  time  and  place  which 
shall  be  fixed  or  determined  by  the  said  board  of  directors 
in  that  behalf,  the  aliquot  part  which  shall  be  apportioned 
to  his  share  of  such  capital;  and  such  aliquot  part  shall  be 
treated  and  considered  as  an  instalment  of  capital  due  upon 
or  in  respect  of  a  share  held  by  him,  or  a  call  or  instalment 
within  the  meaning  of  the  said  statute,  and  may  be  sued 
for  and  recovered  as  such,  according  to  the  provisions  of 
the  said  statute,  and  as  herein  also  is  provided. 

*'  128.  That  a  deposit  of  2t  25.  per  share  shall  be  payable 
by  every  person  desirous  of  being  a  shareholder,  within 
such  period  after  any  shares  shall  have  been  allotted  to  him 
by  the  Company,  subsequent  to  the  same  having  been  so 
allotted,  as  the  directors  shall  appoint;  and  that  a  second 
call,  not  exceeding  2/.  IO5.  per  share,  may  be  made  by  the 
board  of  directors  within  six  months  after  a  resolution 
shall  have  been  come  to  by  the  board  of  directors,  declar- 
ing that  such  first  call  of  2/.  25.  per  sliare  has  been  made  by 
them ;  but  that  no  further  call  or  instalment  whatsoever 
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shall  be  payable  by  any  shareholder  without  a  previous  re-        i852. 
solution  of  the  shareholders  of  the  Company  assembled  at      "^"TiTfT^ 
a  general  meeting,  competent  under  these  presents  to  make     Mbrchant 
such  further  call  or  instalment.  Ship,  Loan,  ft 

Insurancx  Ck). 


Mr.  Daniel  and  Mr.  BoffgaUay,  in  support  of  the  motion.  LordTalbot'i 

(/A8I> 

— ^The  Master's  order  enforcing  the  call  is  made  on  the 
gn)und  that  the  liabilities  of  the  Company  in  respect  of 
the  policies  having  been  established  against  the  Company, 
Lord  Talbot  is  bound  personally  to  pay  or  to  contribute 
to  the  payment  of  the  sums  secured  by  them.     Each  policy, 
hovirever,  stipulated  as  a  term  of  the  contract,  that  the  as- 
sured should  look  only  to  the  assets  of  the  Company:  and 
the  decision  of  the  Court  of  Queen's  Bench,  after  mature 
deliberation,  in  Halket  v.  The  Merchant  Traders* Ship,  Loan, 
and  Assurance  Company  (a),  has  settled  that  Lord  Talbot 
is  not  individually  liable  to  the  creditors  of  the  Company 
in  respect  of  their  policies.     Now  the  Winding-up  Acts  are 
not  intended  to  alter  the  legal  liability  of  shareholders; 
but,  to  make  a  call  upon  Lord  Talbot  for  sums  to  be  ap- 
plied for  payment  of  liabilities  to  which  he  may  or  may 
not  be  personally  liable,  would  be  to  conclude  him,  and 
prevent  him  from  contesting  his  liability  with  the  cre- 
ditors;  it  would  be  to  alter  the  legal  liability  between 
Lord  Talbot  and  these  policy-holders,  and  be  a  departure 
from  the  provisions  of  the  58th  section  of  the  Winding-up 
Act,  1848,  as  explained  by  the  73rd  and  83rd  sections. 
That  being  so,  the  Court  must  consider  whether  this  call 
can  be  enforced  under  the  Company's  deed  of  settlement. 
The  assets  of  the  Company  to  be  obtained  from  the  share- 
holders, as  liable  to  the  policy-holders  to  make  good  their 
losses,  are  such  sums  only  as  can  be  obtained  from  the 
shareholders  under  the  127th  clause,  in  conformity  with 
the  128th  clause;  and  since  that  mode  could  not  now  be 

(«)  U.Tur.  222. 
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1852.        pursued,  the  Court  could  not  substitute  any  other  mode 

/„  ^^         than  that  provided  by  the  parties  themselves. — They  cited 

Merchant     rpj^  Victoria  Park  Company  (a),  Foas  v.  HarhotOe  (6),  Up- 

Ship,  Loan, k  fill' 8  case (c),  Hunters  ca^e  (d),  Smith  v.  The  Hull  Okas 

InmurancxCo.    ^ 

.    Company  (e). 

LordTalbot's 

Ca8B. 

Mr.  Roxburgh  for  the  official  manager. — The  creditors  of 
the  Company  are  entitled  to  have  the  whole  of  the  assets 
of  the  Company  applied  for  their  benefit  under  the  Wind- 
ing-up Acts.  It  may  be  true,  that  the  rights  of  a  policy- 
holder cannot  be  enforced  against  shareholders  individual- 
ly at  law ;  but  his  right  in  equity  is  at  least  to  have  the 
full  amount  of  each  shareholder's  contribution  paid  up,  so 
that  he  may  have  what  the  Company  specifically  contract- 
ed to  pledge  to  him,  namely,  all  the  assets  of  the  Company. 
Lord  Talbot's  entire  contribution  of  252.  per  share  on  1000 
shares  is  25,0002.,  less  the  small  sum  he  has  already  con- 
tributed; and  the  present  call  is  for  that  amount  It  is 
obvious  that  the  machinery  provided  by  the  deed  of  settle- 
ment for  making  calls  is  gone ;  but  the  Court  will  provide 
that  the  substance  of  the  contract  to  contribute  by  the 
shareholders  shall  be  performed.  A  question,  the  same  in 
principle  with  the  present,  was  raised  in  a  recent  case.  In 
Ex  parte  Cope,  Re  The  Independent  Assurance  Company  {f), 
Lord  Cranworth  said,  a  contributory  is  a  debtor  to  the 
Company;  and  the  Company  is  debtor  to  the  creditors 
of  the  Company:  and  he  sustained  a  call  under  circum- 
stances like  those  in  the  present  case. — He  also  referred  to 
the  83rd  section  of  the  Winding-up  Act,  1848,  and  the  28th 
section  of  the  Winding-up  Act,  1849. 

Mr.  Daniel  replied. 


(a)  1  Q.  B.  288.  (d)  1  Sim.,  N.S,,  435. 

(6)  2  Hare,  461.  (e)  19  L.  J.,  C.  P.,  123. 

(o)  1  Sim.,  N.  S.,  395.  (/)  1  Sim  ,  N.  S.,  54, 
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The  Vice-Chancellor  : —  1852. 

I  think  that  the  decisions  at  law  upon  the  rules  to  shew         in  re 
cause  why  execution  should  not  issue  against  Lord  Talbot      tradbrs^ 
and  Mr.  Winthrop,  do  not  govern  this  case.     They  only  j"'**'  ^'^''co 

establish  this,  that  a  policy  holder  cannot  at  law  sue  any         

individual  shareholder  of  the  Company.  They  leave  un-  Cask. 
touched  the  general  question,  which  seems  not  to  admit 
of  dispute,  that  the  claims  of  the  policy  holders,  by  virtue 
of  their  policies,  are  charges  upon  the  assets  of  the  Com- 
pany, which  can  only  be  enforced  in  this  Court  by  a  bill, 
or  under  the  Winding-up  Acts,  or  by  bankruptcy.  I  enter- 
tain no  doubt  that  the  policy  holders  by  force  of  their 
policies,  as  general  creditors,  or  by  force  of  the  Bankruptcy 
Acts,  or  under  the  Winding-up  Acts,  must  have  a  claim  on 
the  general  funds  and  assets  of  this  Company.  That  leads 
to  the  question,  of  what  the  funds  or  assets  of  the  Com- 
pany consist?  They  must  consist,  among  other  things,  of 
the  capital  which  the  different  shareholders  have  agreed  to 
subscribe  to  the  funds  of  the  Company,  the  contributions 
of  Lord  Talbot  and  of  Mr.  Winthrop  being  about  25,000Z. 
each;  yhich  sum  each  of  them  is  prima  facie  liable  to  pay. 
If  I  had  found  any  provision  in  the  deed  that  that  sum 
should  be  paid  by  fixed  instalments,  I  should  have  felt 
greater  difficulty  in  saying  that  they  were  to  pay  these 
amounts  in  any  other  way.  I  do  not  find  in  the  deed  any 
absolute  provision  for  their  paying  by  any  fixed  instal- 
ments. The  127th  and  128th  clauses  of  the  deed  provide 
for  the  payment  of  these  contributions  by  means  of  ma- 
chinery which  does  not  now  exist,  namely,  by  calls  made 
at  meetings  of  the  Company.  It  appears  to  me  to  be  right 
to  consider  Lord  Talbot  and  Mr.  Winthrop,  as  the  Master 
has  held  them,  liable,  by  force  of  the  provisions  of  the  deed, 
to  contribute  the  sum  of  25,000i.  each.  Taking  this  view 
of  the  case,  I  do  not  think  that  I  contravene  the  85th  sec- 
tion of  the  Winding-up  Act,  1848,  which  provides,  that  no- 
thing therein  contained  should  extend  to  enlarge,  abridge. 
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1862.        alter,  or  affect  the  right;s  and  remedies  of  creditors.    I 

/„  re         consider  that  the  creditors  have  a  right  that  the  amounts 

^'^"rs'^     of  subscription  which  the  shareholders  have  agreed  to 

Ship,  Loan,  ft  niake,  should  be  made  available  for  their  benefit     But 
— '.     '  then  it  was  suggested,  that  this  course  would  deprive  in- 

^*Cari1.**^*  dividual  shareholders  or  contributories  of  their  right  to 

dispute  each  debt.  But  a  large  number  of  debts  is  found 
by  the  Master  to  be  due  from  the  Company  to  an  amount 
exceeding  the  total  amounts  to  arise  from  this  calL  In 
my  opinion,  the  subscriptions  of  Lord  Talbot  and  Mr.  Win- 
throp  are  liable  to  be  called  for  to  pay  these  debts.  That 
will  not  prevent  any  contributory  from  putting  any  person 
who  is  upon  the  list  of  creditors  to  the  proof  of  his  debt 
It  is  not  at  all  necessary,  to  entitle  a  creditor  to  receive 
payment,  that  he  should  have  previously  established  his 
debt  at  law.  Each  creditor  will  have  proved  his  claim  in 
the  bankruptcy  and  before  the  Master.  He  is,  therefore, 
prima  facie,  a  creditor.  Any  contributory  may  take  the 
proper  steps  for  questioning  any  debt  by  bringing  the  cre- 
ditor before  the  Court.  It  appears  to  me  that  the  Master 
has  come  to  a  right  conclusion. 

As  to  the  question  of  quantum,  the  call  is  for  the  amount 
agreed  to  be  subscribed  by  each  contributory;  and  it  is  ad- 
mitted, that,  if  any  payment  has  been  made  by  any  con- 
tributory, he  is  entitled  to  have  the  benefit  of  a  set-off  as 
to  that.  This  does  not  affect  the  right  to  make  the  call 
Each  contributory  may  claim  a  set-oft*  if  any,  against  the 
official  manager;  and  if  he  shall  decline  to  allow  it,  the 
contributory  may  go  before  the  Master,  or  come  to  the 
Court  to  have  the  set-off  allowed,  not  on  the  footing  of  un- 
doing the  call  that  has  been  made,  but  to  establish  the 
amount  to  be  deducted  from  the  call.  I  do  not  think  that 
this  question  has  been  brought  unnecessarily  before  the 
Court,  and  the  only  order  as  to  costs  will  be,  that  the  offi- 
cial manager  shall  have  his  costs  out  of  the  estate. 
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1852. 

Yelland's  Case.  Aprilisi 

HIS  was  a  motion,  on  behalf  of  Robert  Easton  Yelland,  ^  joint.^tocv 
that  the  decision  of  the  Master,  placing  Mr.  Yelland's  name  Compway,  be- 
on  the  list  of  contributories  in  the  second  class  of  the  Mer-  regigtered,  two 
chant  Traders'  Ship,  Loan,  and  Insurance  Association  in  ^otted^y^the 
respect  of  two  shares,  mieht  be  reversed:  and  that  Mr.  Je^*«rofthe 

^  ,  .  managing  di- 

Yelland's  name  might  be  struck  out  of  the  list  of  con-  rector  to  an  ap- 

,    .,      .      .  plicantfor 

tnbutones.  ghares,  who 

The  circumstances  under  which  the  Company  was  form-  depoeit^t  tfie 
ed,  its  bankruptcy,  and  the  proceedings  under  the  Wind-  Company's  of- 
ing-up  Acts,  are  stated  in  the  preceding  report  of  Lord  Company's 

m  77    .f  deedofaettle- 

1  alOot  8  case.  ment  provided. 

Among  the  clauses  of  the  deed  of  settlement  of  the  5th  ^X^?5ie 

of  April,  1847,  the  following  section  is  applicable  to  the  deed,  the  per- 
son executing, 
present  case :  being  otherwise 

By  the  83rd  clause  of  that  deed,  it  was  thus  provided: —  shodd^be  en- 

"That,  immediately  upon  the  execution  of  the  deed  of  settle-  ^^^^  f^^ 

ment  of  the  Company,  or  such  deed  of  accession  thereto  in  holders,  and  du- 

the  manner  aforesaid,  the  person  executing  the  same  being  a  the  Joint-stock 

person  duly  entitled  by  original  subscription,  or  by  transfer,  SSToffice^ 

election,  nomination,  or  otherwise,  in  the  manner  hereinbe-  *"d  should 

fore  mentioned,  shall  be  forthwith  entered  on  the  Registry  not  before,  as- 

of  Shareholders,  and  duly  returned  to  the  Joint-stock  Com-  SeTand^privi!* 

panics  Registry  OflSce,  under  the  provisions  of  the  Registra-  }®^®*  of  a  share- 

tion  Act,  and  shall  thenceforth,  but  not  before,  assume  the  piicant  did  not 

liabilities  and  privileges  of  a  shareholder;  and  if  such  per-  deed,  but  the 

son  be  entitled  in  any  of  the  representative  capacities  as  ^XSThu^^am 

aforesaid,  or  as  the  nominee  of  any  party  so  entitled,  the  ®"  ^«  Register 

dividends  accruing  on  the  share  or  shares  to  which  such  and  returned 

party  or  the  nominee  of  such  party  shall  have  been  so  en-  r^^^ office! 

—Held^  that 
the  applicant  had  authorised  the  Company  to  put  his  name  on  the  Registor  without  his  execution 
of  the  deed,  and  that  his  name  had  been  properly  placed  on  the  list  of  contributories. 

The  name  of  a  shareholder  in  a  Joint-stock  Company  was  Robert  Easton  Yelland;  he  was  re- 
turned and  registered  at  the  Joint-stock  Companies  Registry  Office  by  the  name  of  Robert  Eastern 
Yelland: — //cW,  that  the  misnomer  was  immaterial. 
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1862.        titled,  after  the  event  on  which  such  title  shall  have  ac- 

/„  „         crued,  and  before  the  execution  of  the  deed  of  settlement 

Mbrchant     qj.  tjjg  ^QQ^  q{  accession  thereto,  shall,  unless  forfeited  un- 

Ship,  Loan,  ft  der  the  30th  clause  of  these  presents,  be  accumulated  for 

*  and  paid  to  the  person  so  executing  at  the  time  of  such 

^^As^'*'*  execution,  whose  receipt  then  given,  and  no  other,  shall 
be  a  valid  and  sufficient  discharge  for  the  same;  but  in  all 
cases  of  transfer,  the  former  holder  of  the  share  in  respect 
of  which  such  execution  is  made,  shall,  until  such  execu- 
tion and  registration  as  aforesaid,  be  entitled  to  the  divi- 
dends up  to  or  before  that  time  paid  on  any  such  share, 
and  to  all  other  the  privileges,  and  be  subjected  to  all  the 
liabilities  of  a  shareholder  in  respect  of  the  same  share." 

The  Company  was  completely  registered  on  the  22nd  of 
April,  1847. 

In  answer  to  an  application  by  Mr.  R.  E.  .Yelland  for 
shares  in  the  Company,  the  following  letter  was  sent  to 
him: — 

"  London,  20,  St.  Helen's  Place,  Bishopsgate, 
"No.  1,417.  July  20th,  1848. 

"  Sir, — In  compliance  with  your  application  for  shares 
in  the  Port  of  London  Shipowners'  Loan  and  Assurance 
Company,  I  beg  to  inform  you  that  two  shares  have  been 
allotted  to  you. — I  am.  Sir,  your  obedient  servant, 

"  Augustus  Collingeidge,  Managing  Director. 

"  N.  B. — A  certificate  will  be  given  in  exchange  for  this 
letter  on  executing  the  deed." 

And  on  the  22nd  of  July,  1 848,  the  following  letter  was 
sent  to  Mr.  Yelland: — 

"  R  E.  Yelland,  Esq.,  Bideford. 

22nd  July,  1848. 

"Dear  Sir, — The  31st  of  this  month  being  the  day  ap- 
pointed by  the  7  &  8  Vict,  for  the  half-yearly  return  to  be 
made  to  the  Registrar  of  Joint  stock  Companies,  I  beg  to 
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inform  jou,  that  you  will  be  fiimished  immediately  after         1862. 
that  date  with  a  printed  list  of  upwards  of  200  proprietors,         /,  ^ 
who,  during  the  past  half-year,  have  executed  the  regis-     Merchant 
tered  deed  of  settlement  of  this  Company.     It  may  be  as  Ship,  Loan,  ft 

well  to  add  further,  that  the  aim  of  the  directors  having         

avowedly  been  directed  throughout  to  the  distribution  of  ^^][J^'*'* 
the  shares  in  the  hands  of  as  many  parties  as  possible,  the 
actual  number  of  shareholders  at  this  moment  exceeds  900, 
whose  attested  signatures  will  be  obtained  as  early  as  the 
different  localities  in  which  parties  reside  will  admit  of — 
I  am,  dear  Sir,  yours  faithfully, 

"Aug.  Collingridgb,  Registered OflScer." 

Mr.  Yelland  paid  the  deposit  of  102.  on  the  two  shares 
allotted  to  him  on  the  24th  of  July,  1848.  The  receipt  of 
this  sum  was  duly  acknowledged;  but  Mr.  Yelland  never 
executed  the  deed  of  settlement.  Mr.  Yelland's  name  as 
a  shareholder  in  the  Company  was  duly  returned  to  the 
office  of  the  Registrar  of  Joint-stock  Companies,  on  the  1  st 
of  August,  1848 ;  and  the  return  was  registered  by  the  name 
of  Robert  Eastern  Yelland.  The  Company  having  been 
ordered  to  be  wound  up  in  1850,  the  Master  placed  Mr. 
Yelland's  name  on  the  list  of  contributories  in  respect  of 
two  shares. 

Mr.  WiUcock  and  Mr.  T.  H.  Terrell  in  support  of  the  ap- 
peal— The  83rd  clause  of  the  deed  is  stringent  in  terms, 
rendering  the  execution  of  the  deed  a  necessary  condi- 
tion precedent  to  any  person  being  admitted  to  be  a  share- 
holder in  the  Company.  No  evidence  has  been  produced 
from  which  the  Court  can  presume  that  the  Company  or 
Mr.  Yelland  consented  to  a  waiver  of  the  condition.  He 
cannot,  therefore,  be  a  contributory. — They  cited  Hutton 
V.  Thompson  (a)  and  Ex  parte  Hali  (6). 

(a)  3  H.  L.  Ca8. 191.  (6)  1  H.  &  T.  681. 

VOL.  V.  D  L»  D.  G.  S. 
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1852.  Mr.  Roxburgh  and  Mr.  Morris,  for  the  official  manager, 

/„  re  said,  that  the  case  Ex  'parte  Lord  Mansfield  (a)  conclusiYe- 

^RADERs'^  ly  settled  that  Mr.  Yelland  had  been  properly  placed  on 

Ship,  Loan,  &  the  list  of  contributories.     It  is  not  necessary,  in  order  to 

Insurance  Co.  ,.   ,  i  .,  i        i- 

render  a  person  liable  as  a  contributory,  that  his  name 

Case.  should  have  been  on  the  Register:  Mavdslay  and  FiMi 
case{li).  The  contract  to  become  a  contributory  in  this 
case  was  complete  by  the  acceptance  of  the  two  shares, 
and  the  payment  of  the  deposit  The  1 5th  section  of  the 
7  &;  8  Vict  c.  110,  (the  Joint-stock  Companies  R^istration 
Act,)  makes  the  certificate  of  the  Register  evidence  of  the 
fact  that  Mr.  Yelland  is  a  member  of  the  Company,  in 
the  absence  of  evidence  rebutting  the  presumption :  Bird's 
case  (c).  For  all  purposes  in  this  Court,  Mr.  Yelland  is  in 
the  same  situation  as  if  he  had  executed  the  deed:  Staine 
V.  Morris  (d). 

Mr.  WUlcock,  in  reply,  relied  on  Carrick's  ca^  (e). 

The  Vice-Chancellor: — The  Master  has  rightly  placed 
Mr.  Yelland's  name  on  the  list  of  contributories.  The 
Company  was  completely  registered,  and  Mr.  Yelland  ap- 
plied for  shares.  The  managing  director,  in  answer  to 
that  application,  wrote  to  Mr. Yelland,  that,  in  compliance 
with  his  application,  two  shares  had  been  allotted  to  him. 
Mr.  Yelland  shortly  afterwards  sent  lOZ.  to  the  Company's 
office  by  way  of  deposit  on  those  two  shares;  and  the 
secretary  forwarded  to  him  an  acknowledgment  of  the 
receipt  of  his  deposit. 

The  contract  between  Mr.  Yelland  and  the  Company 
was  thus  rendered  complete.  All  that  remained  to  be 
done  was  the  execution  of  the  deed  by  Mr.  Yelland. 


(a)  2  Mac.  &  G.  67.  (rf)  1  V.  &  B.  8. 

(b)  17  Sim.  158.  (e)  2  Sim.,  N.  S.,  505. 

(c)  1  Sim.,  N.  S.,  47. 
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By  the  83rd  section  of  the  Company's  deed  of  settle-        1852. 
ment  it  was  provided,  that,  immediately  upon  its  execu-        y^  ^ 
tion,  the  person  executing  it,  being  a  person  duly  entitled     Merchant 
by  original  subscription  or  otherwise,  as  therein  mention-  Ship,  Loan,  ft 
ed,  should  be  forthwith  entered  on  the  Register  of  Share-    *    — L 
holders,  and  duly  returned  to  the  Joint-stock  Companies     ^^^^g^"' 
Registry  OflSce,  under  the  provisions  of  the  Registration 
Act,  and  should  thenceforth,  but  not  before,  assume  the 
liabilities  and  privileges  of  a  shareholder. 

Here  the  Company  had  inserted  Mr.Yelland's  name  on  the 
Register  of  Shareholders,  and  had  returned  his  name  to  the 
Registry  Office,  without  his  having  executed  the  deed  of 
settlement;  but,  inasmuch  as  Mr.  Yelland  had  agreed  to 
take  shares,  and  had  accepted  them,  he  had  authorised 
the  Company  to  put  his  name  on  the  Register  without  his 
execution  of  the  deed. 

The  misnomer  of  Mr.  Yelland  on  the  Register  is  of  no 
moment. 

I  think  that  the  Master  has  come  to  a  right  conclusion  in 
placing  Mr.  Yelland's  name  upon  the  list  of  contributories. 

The  costs  of  the  official  manager  of  this  application  must 
come  out  of  the  estate  (a). 

(a)  This  decision  was  confirm od  by  the  Lords  JiLstices  on  Appeal 
on  the  22nd  of  May,  1852. 


1)D2 
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1862. 

April  2ruL  ChaPPLE's  CaSE. 

A  JoinMtock  X  HIS  was  a  motion  on  behalf  of  Mr.  Chappie,  that  the 

pietely  regi*-  decision  of  the  Master,  placing  his  name  on  the  list  of  con- 

b^nSTone  tfibutories  of  the  Merchant  Traders'  Ship,  Loan,  and  In- 

of  the  members  surance  Association,  as  a  shareholder  who  had  executed 

of  the  Com- 
pany had  pre-    the  Company's  deed  of  settlement  in  respect  of  100  shares, 

decUred  bank-  "light  be  discharged,  or  varied  by  placing  the  names  of  his 
obtoin^^^  assignees  under  his  bankruptcy  on  the  list  in  his  place. 
certificate.  The  circumstanccs  under  which  the  Company  was  form- 
placed  the  bank-  cd,  its  bankruptcy,  and  the  proceedings  under  the  Winding- 
tiiriii^con^  ^P  -A-cts,  are  stated  in  the  preceding  report  of  Lord  Talbot's 

tributories,  and   qq^^^ 
calls  were  made 

by  the  Master        The  following  facts,  in  reference  to  Mr.  Chappie's  lia- 

on  him  for  con-   ,  .,.^  ,  a     i        ^    ^    3 

tributions  to       bility,  are  alone  necessary  to  be  stated. 

^m!^  cf  the      ^^'  Chappie  was  one  of  the  thirteen  persons  who  exe- 

Companyin-      cutcd  the  deed  of  settlement  of  the  5th  of  April,  1847. 

curred  beforehis 

bankruptcy:—   He  executed  in  respect  of  100  shares,  and  he  paid  the  de- 

//(fiM,  on  lus  ap-  ...  X     ir  xi-  i- 

peal,  that  his     posit  m  respect  of  these  shares. 

Ttoto^UieHa-      '^^  Christmas,  1847,  the  Company  was  unable  to  meet 

bilitiestosatisfy  its  engagements,  and  ceased  to  carry  on  business. 

iNrhich  the  calls 

were  made;  and      On  the  8th  of  May,  1848,  the  Company  was  declared 

that  the  bank-     i       i  . 

rapt',  name         bankrupt 

ought  to  be  re-       Qn  the  6th  of  November,  1848,  Mr.  Chappie,  who  con- 

moTed  from  the  ^ 

list  of  contribu-  tinned  to  be  the  holder  of  100  shares  in  the  Company, 
was  declared  bankrupt;  and  he  obtained  his  certificate  of 
conformity  on  the  11th  of  January,  1849. 

Mr.  Bacon  and  Mr.  Iloare,  in  support  of  the  motion, 
cited  Kuper's  Assignees'  case  (a). 

Mr.  Roxburgh  and  Mr.  Morrisy  for  the  official  manager. 


(a)  3  De  G.  &  S.  113;  and  see  Ex  parte  Brown  Re  Fenwick,  3  De 
G.  &  S.  590. 
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Cited  The  South  Staffordshire  Railway  Company  v.  Bum-  1862. 
side  (a),  and  Thompson  v.  The  Universal  Salvage  Company(b).  /„  ^ 
-They  also  referred  to  the  Bankrupt  Law  Consolidation     ^.'^^^^nt 

Act,  1849,  S.  177.  Ship,  Loan,  & 

Insurance  Ca 

The  Vicb-Chancelloe :— ^  ^'cLT* 

I  consider  Mr.  Chappie  is  not  liable  as  a  contributory. 
The  Company  became  bankrupt  in  May,  1848.  Before 
that  time  the  Company  had  incurred  liabilities;  and  for 
these  no  doubt  Mr.  Chappie  was  liable  to  contribute  be- 
fore his  bankruptcy:  but  these  liabilities  were  clearly 
barred  by  his  certificate.  If,  after  his  certificate  had  been 
obtained,  a  suit  had  been  instituted  against  him  and  the 
other  shareholders,  to  enforce  the  liabilities  of  the  Com- 
pany, it  appears  to  me  that  he  could  have  pleaded  his 
certificate  in  bar  of  the  suit.  The  Winding-up  Acts  have 
only  appointed  another  mode  of  enforcing  the  liabilities 
of  the  members  of  the  Company.  The  calls  now  made  on 
Mr.  Chappie  were  in  respect  of  a  contribution  really  pay- 
able by  or  due  from  him  before  the  date  of  his  bank- 
ruptcy. His  certificate  is  a  bar  not  to  these  calls  qui  calls, 
but  to  the  liabilities  to  satisfy  which  the  calls  were  made. 
I  am  of  opinion  that  Mr.  Chappie's  name  ought  to  be  re- 
moved from  the  list  of  contributories.  The  costs  of  all 
parties  must  be  paid  out  of  the  estate. 

(a)  6  Exch.  129.  (6)  13  Jur.  104. 
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ia52. 

In  the  Matter  of  The  London  and  Birmingham  Extension, 
AND  Northampton,  Daventry,  Leamington,  and  War- 
wick Railway  Company, 

AND 

March  29M.    In  the  Matter  of  the  Joint-stock  Companies'  Winding-up 

Acts,  1848  and  1849: 

Carpenter's  Executors'  Case. 

Weiss's  Case. 

Fire  indiridu-  A  HE  Company  was  provisionally  registered  in  1845,  upon 
rai'o^CTi'w^re  ^^  arrangement,  that  the  capital  should  consist  of  500,000i. 
memberaof  the    in  20,000  shares  of  25Z.  each,  with  a  deposit  of  It  7«.  6d 

maDaging  body 

of  an  abortiye    per  share  (a).     Shares  were  allotted  to  numerous  subscrib- 
panyTimd  these  ^rs>  ^^^  executed  a  Subscription  contract,  and  paid  de- 
^^p  J^"*  *P^      posits  amounting  to  the  sum  of  18,000t  and  upwards, 
finance  com-  At  a  meeting  of  the  directors  of  the  Company,  held  on 

power'for  any  the  15th  of  August,  1845,  it  was  resolved,  that  Sir  John 
li^^ch^e^r,  ^  Edward  De  Beauvoir,  Bart.,  Richard  Carpenter,  Esq.,  Capt 
which  were  to    ggth  Nuttall  Fisher,  Peter  Henry  Edlin,  Esq.,  and  Frede- 

bc  coontenign- 

ed  by  the  secre-  rick  F.  Wciss,  Esq.,  should  be  elected  and  appointed  to  be 
IwJpewoiur  *  committee  of  finance,  any  three  of  them  to  form  a  quo- 
acting  by  the     j^jjj^  g^jjj  yfi^Y^  power  to  draw  upon  the  bank  by  cheques 

managing  body,  to  be  signed  by  not  less  than  three  of  them,  and  to  be 
iheftmdsYfthe  countersigned  by  the  secretary.  At  the  same  meeting  it 
Company  to  a  rcsolvcd,  that  Sir  John  Edward  De  Beauvoir,  Bart, 

large  amount,  '  '  ' 

in  buying  up      \y.  p.  Black,  Esq.,  J.  D.  Hopkins,  Esq.,  and  Capt.  Seth 

shares  in  the  uttiti  ii  "i 

Company.  The  Nuttall  Fisher,  be  elected  and  appointed  a  committee  for 
th«ie^iive^-  general  purposes,  with  power  to  take  oflBces  and  to  proceed 
•ons  with  the     ^^  ^\^q  appointment  of  a  secretary. 

monies  which  *  *  '' 

they  were  in-  Very  onerous  engagements  and  heavy  expenses  were  en- 
appiying  in  the    tcrcd  into  and  incurred,  with  a  view  and  in  an  attempt  to 

purchase  of 

those  shares: — Held^  that,  although  there  had  been  a  misapplication  of  the  funds  of  the  Company  by 
these  acts ;  yet,  considering  that  Uiey  had  been  done  under  the  direction  of  the  governing  body,  it 
wiis  not  consistent  with  justice,  that  the  mode  of  proceeding  should  be  of  so  simple  a  kind  as  the 
Master  had  adopted,  and  that  some  other  course  must  be  found  to  enable  the  Master  to  determine 
what  ought  to  be  done;  and  the  Master's  order  was  discharged. 

(a)  For  the  circumstances  iin-      was  formed,  sec  Oaif'$  case,  aiite, 
der  which  the  above  Company      p.  122. 
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obtain  an  Act  of  Parliament  for  the  objects  contemplated ;         1852. 
but  the  bill  was  thrown  out  on  the  Standing  Orders.  j^^  " 

The  order  for  winding-up  this  Company  was  made  in    J^^don  and 

.  ,  tr      J  Birmingham 

May,  1849.     Claims  against  the  Company  to  the  amount  Extension  Ac. 

of  21,000Z.  were  brought  in  before  the  Master  charged         

with  the  winding-up  of  the  Company;  but  the  Master  ad-    ^^'^^'JJ^*** 
mitted  2,700Z.  only  as  debts  due  from  the  Company.  Wiiss's  Cask. 

One  claim  of  4,500Z.  had  been  brought  in  by  Mr.  Prich- 
ard,  and  had  been  much  contested,  and  the  official  mana- 
ger was  a  defendant  in  an  action  at  law  commenced  by 
Mr.  Prichard  against  him,  by  direction  of  the  Lord  Justice 
Knight  Bruce  when  Vice-Chancellor,  to  determine  the  va- 
lidity of  his  demand. 

A  committee  of  management  had  acted  in  the  affairs  of 
the  Company;  and  it  was  contended  by  some  of  the  con- 
tributories  before  the  Master,  that  that  committee  had 
drawn  a  cheque  for  a  sum  of  10,000?.  upon  the  bankers  of 
the  Company,  and  therewith  had  paid  the  deposit  on  a 
purchase  of  certain  canals;  and  that  the  directors  had  ex- 
ceeded their  powers,  and  committed  a  breach  of  trust,  for 
which  the  members  of  the  committee  who  took  part  in  the 
transaction  were  personally  liable.  In  respect  of  this  trans- 
action, a  suit  was  instituted  under  the  advice  of  counsel, 
in  which  the  Master  concurred,  by  one  of  the  contributo- 
ries,  as  plaintiff,  against  individual  members  of  the  com- 
mittee, claiming  the  restoration  by  them  of  the  1 0,000i  to 
the  funds  of  the  Company.  The  plaintiff  as  contributory 
was  indemnified  against  loss  in  this  suit  by  the  official 
manager,  with  the  sanction  of  the  Master. 

Under  these  circumstances,  the  official  manager  had  re- 
ceived lOZ.  only  towards  paying  the  debts  of  the  Company 
and  meeting  the  expenses  of  litigation  and  of  winding-up; 
and  on  his  application,  the  Master  made  an  order  for  a  call 
upon  the  contributories  who  had  executed  the  subscribers' 
agreement,  constituting  Class  1  of  the  contributories,  to 
provide  a  fund  for  payment  of  certain  of  the  debts  of  the 
Company,  and  the  costs,  charges,  and  expenses  incurred 
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1852.        in  the  suit,  and  in  defending  the  action  at  law,  and  in 
j^  ^        winding  up  the  Company. 
London  and       j^fj..  Gay,  one  of  the  contributors  of  Class  1,  appealed  to 

Birmingham  •"       ^  ^  -^-^ 

Extension  ftc.  the  Court  against  this  order  on  the  31st  of  July,  1851; 

'   when  it  appeared,  that  the  managing  committee  had  re- 

^^*  AND^**'"  ceived,  by  means  of  the  deposits,  much  more  than  sufficient 
Wbm8'»  Cas».  for  the  payment  of  all  necessary  costs,  charges,  and  ex- 
penses of  every  description,  and  had  misapplied  consider- 
able sums;  but  it  did  not  appear  that  proceedings  to  en- 
force the  alleged  liabilities  of  the  members  of  the  commit- 
tee would  be  attended  with  any  immediate  beneficial  re- 
sult ;  and  the  Lord  Justice  Knight  Bruce,  then  Vice-Chan- 
cellor,  was  of  opinion,  that,  until  some  proceeding  should 
have  been  taken  before  the  Master  to  ascertain  and  en- 
force these  liabilities,  a  call  ought  to  have  been  made  on 
the  contributories  generally  for  payment  of  the  debts  prov- 
ed against  the  Company,  and  of  the  costs  incurred  by  the 
official  manager  in  the  prosecution  of  the  suit,  and  in  the 
defence  of  the  action  under  the  sanction  of  the  Master, 
and  generally  under  the  winding-up  order.  And  his 
Honour  discharged  the  calL 

In  consequence  of  this  decision,  proceedings  were  com- 
menced before  the  Master  to  enforce  payment  from  the 
members  of  the  committee  of  the  amount  due  from  them; 
but  it  appeared  from  the  affidavit  of  the  official  manager, 
that  it  was  not  reasonably  probable  that  any  considerable 
sum  would  be  realised  by  these  proceedings.  While  they 
were  in  the  course  of  prosecution,  a  call  was  made  on  the 
contributories  who  had  executed  the  deed  xateably,  to 
provide  a  fund  for  payment  of  the  costs  incurred  by  the 
official  manager  in  the  prosecution  of  the  suit,  and  in  the 
defence  of  the  action  at  law,  and  generally  in  winding  up 
the  Company;  but  no  provision  was  proposed  to  be  made 
by  the  call  for  liquidating  the  claims  on  the  Company. 

Mr.  Gay  appealed  from  this  order  on  the  16th  of  Decem- 
ber, 1851;  when  the  Vice-Chancellor  Par/rer  held,  that  the 
call  had  been  properly  made,  and  dismissed  the  appeal. 
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The  proceedings  of  July  and  December,  1851,  are  re-        1852. 
ported  in  Oay's  case  {a).  ^^T'"'"*' 

Mr.  Gay  appealed  from  that  decision;  and,  after  a  hear-    London  and 
ing  extending  over  tliree  days,  namely,  the  12th,  14th,  and  extbnsion&c. 
17th  of  February,  1852,  the  Lords  Justices  confirmed  the    ^^^^o. 
judgment  of  the  Vice-Chancellor  Parker:  See  Gay's  case (6).    CAaPBNTBR's 

In  the  mean  time  the  official  manager  took  proceedings  Wdss's  Cau. 
to  charge  the  members  of  the  managing  committee  with 
such  of  the  funds  of  the  Company  as  it  was  alleged  they 
had  misapplied;  and,  having  summoned  Mr.  Weiss  and 
the  other  members  of  the  managing  committee,  who  were 
alive,  and  the  representatives  of  one  of  them,  namely, 
Mr.  Carpenter,  who  was  dead,  before  the  Master,  he  asked 
the  Master  by  his  order  to  direct  that  he  should  be  at 
liberty,  as  such  official  manager,  to  open  accounts  in  the 
books  of  the  Company  between  the  Company  and  the 
members  of  the  managing  committee,  who  were  all  con- 
tributories  of  the  Company;  and  in  such  accounts  to  debit 
and  charge  them  with  the  several  sums  of  money  appear- 
ing under  their  names  in  a  schedule  which  he  produced, 
being  the  several  sums  of  money  received  by  them,  or  by 
their  authorised  agents  for  their  order  or  for  their  use,  on 
account  of  the  deposits  on  shares  in  the  Company,  and 
appropriated  by  them  in  the  manner  stated  in  that  sche- 
dule; and  for  which  several  sums  of  money  the  official 
manager  alleged  that  they  were  jointly  and  severally  lia- 
ble to  account  with  the  Company.  He  also  applied  to  the 
Master  for  an  order  to  require  those  members  of  the  ma- 
naging committee  to  pay  to  the  official  manager  such  of 
the  several  sums  of  money  as  the  Master  should  find  to  be 
due  from  them  to  the  Company,  or  to  be  in  their  posses- 
sion or  power. 

After  a  long  investigation  before  him,  the  Master  gave 
his  judgment  in  the  following  terms: — 

(a)  Ante,  p.  122.  (b)  1  De  G.,  Mac.  &  O.  347. 
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1862.  "  With  reference  to  a  part  of  the  case,  I  do  not  think  it 

/„  re         is  necessary  to  defer  giving  judgment     It  appears  to  me, 

BwMiNOHrM    ^^^i  ^  regards  those  sums  which  are  sought  to  be  charged 

Extension  Ac  against  the  gentlemen  who  have  signed  the  cheques,  there 

RaII'WAY  Co.      ,  i»ti  it*  it  •  t     n 

IS  nothing  like  a  defence,  and  there  is  no  defence  suggest- 

^^* AND^**  **  ^^-  These  were  funds  subscribed  by  the  shareholders  in 
Wmxss^s  Ca8«.  .^jjjg  Company  for  a  particular  purpose,  namely,  for  the 
purpose  of  carrying  out  a  railway.  The  funds,  which 
were  drawn  out  by  these  cheques,  were  not  applied  to  that 
purpose ;  at  least  there  is  no  evidence  to  shew  they  were 
applied  to  that  purpose.  It  is  clearly  in  evidence  that 
shares  were  being  bought  with  the  funds  of  the  Company; 
and  that,  when  the  funds  were  so  applied,  they  were  en- 
tered in  the  books  as  for  '  contingencies/  The  sums  which 
were  so  drawn  out  with  these  several  cheques  were  so  en- 
tered; therefore,  there  is  sufficient  evidence  for  me  to 
charge  these  gentlemen,  in  the  first  instance,  with  the 
monies  which  were  so  drawn  out  as  sums  which  were  im- 
properly applied.  If  they  can  make  out  a  case  to  shew 
that  these  sums  were  applied  to  a  purpose  to  which  they 
ought  to  have  been  applied,  or  if  they  can  shew  they  were 
properly  applied,  or  were  brought  back,  or  can  in  any 
way  discharge  themselves,  it  is  open  to  them  to  do  it. 
That  applies  to  all  the  sums  except  the  10,000^.,  and  the 
first  1 000?. 

"  With  respect  to  the  first  lOOOZ.,  it  is  quite  clear,  at 
least  no  jury  would  doubt  it  from  the  evidence  which  has 
been  given  here, — and  I  am  here  in  the  nature  of  judge 
and  jury, — that  that  sum  of  lOOOt  was  applied  by  Mr. 
Carpenter  for  the  purpose  of  buying  shares  in  the  market. 
I  have  not  a  particle  of  doubt  that  it  was  so  applied.  If 
it  was,  I  have  very  little  doubt  that  it  was  so  applied  with 
the  knowledge  of  the  other  persons  who  were  members  of 
the  finance  committee;  at  least,  if  they  had  not  know- 
ledge that  it  was  so  applied,  they  were  culpably  ignorant, 
from  not  having   used  tlie   means  of  information  from 
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which  they  ought  to  have  acquired  it.     It  falls  clearly        1862. 
within  the  rule  which  was  laid  down  by  Lord  Hardtuicke,      "  j^^ 
in  the  case  which  has  been  referred  to  (a),  and  which  has   London  and 
been  recognised  m  subsequent  cases.    I  think  there  was  Extension  &c. 
culpable  neglect,  if  there  was  nothing  more;  but  I  believe      ^"'^  ^ 
the  evidence  would  go  to  establish  actual  knowledge  that   Carpmntmr's 
this  money  was  drawn  out  and  applied  to  purposes  which  Wwss's  Casi. 
were  clearly  illegal.     However,  with   reference  to  that 
sum  also,  if  they  can  explain  that  which  upon  the  face 
of  it  appears  not  to  be  capable  of  explanation,  it  will  be 
open  to  them  in  discharge  to  shew  that  it  was  so  ap- 
plied. 

"  This  disposes  therefore  of  the  whole  case  except  the 
lOjOOOt;  and  with  reference  to  that  I  shall  take  time  to 
consider  whether  I  will  allow  that  part  of  the  charge  to 
stand  over  until  the  suit,  which  is  before  the  Court,  has 
been  brought  to  a  conclusion.  If,  upon  consideration,  I 
think  that  ought  not  to  be  the  case,  I  will  take  time  to 
consider  whether  I  will  charge  them  with  that  sum.  There 
may  be  greater  diflSculty  in  charging  that  sum  on  all  the 
directors  who  are  sought  to  be  charged,  than  there  is  with 
reference  to  the  first  lOOOZ.  I  will  let  the  parties  know 
in  a  few  days  whether  I  make  up  my  mind  to  direct  that 
part  of  the  application  to  stand  over  until  after  the  suit  is 
determined,  or  I  will  give  my  opinion  upon  whether  I 
ought  to  charge  or  discharge  them.  If  it  does  stand  over, 
I  will  take  care  that  the  official  manager  prosecutes  the 
suit  with  the  greatest  possible  diligence. — J.  E.  Blunt." 

The  Master's  order,  after  setting  forth  the  hearing  be- 
fore him,  proceeded  as  follows: — 

"And  it  appearing  to  me  that  the  several  contributo- 
ries  respectively,  hereinafter  named,  have  applied  certain 
monies  of  the  said  Company,  hereinafter  more  particularly 
mentioned,  in  breach  of  the  trusts  reposed  in  them  by  the 

4 

(a)  See  The  Charitable  Corporation  v.  StUton,  2  Atk.  400. 
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1S52.         parliamentarr  contrmct  of  this  Comf^nj,  dated  the  16th 

^  „         dav  of  Aagnst,  1S45.  I  do  hereby  order  and  direcCy  that 

^j^"  ^^    the  official  manager  of  this  Company  do  open  the  seTeral 

Exn!cd}9c  kic  accounts  hereinafter  mentioned  between  the  said  Company 

t.         and  the  said  Richard  Cromwell  Carpenter  and  Creoige 

^^^"mT^  *  Carpenter  as  personal  representadTes  of  the  said  Richard 
^^^  Ca««.  Carpenter,  deceased  .  Seth  Xuttall  Fisher,  Peter  Heniy 
Ediin.  Sir  John  Edmund  De  Beauroir,  Bart^  and  Frederii^ 
Fareaux  Weiss :  and  that  in  such  accounts  he  do  debit 
and  chM^  the  said  contributories  re:^»ectiTely  with  the 
sereral  §um5  of  mouev  hereinafter  mentioned  'that  is  ti> 
sav  — 

**  First,  an  account  between  the  said  Company  and  the 
said  K  C.  Carpenter  and  G.  Carpenter  Jas  personal  repie- 
sentatires  of  the  said  Richard  Carpenter,  deceased*.  Seth 
Xuttall  Fisher.  Peter  Henrr  Edlin.  Sir  John  Edmund  De 
Beau  voir.  Bare  and  Frederick  Fareaux  Weiss;  and  that 
in  such  account  he  do  debit  and  charge  the  said  R.  C 
Carpenter  and  George  Carpenter  as  such  personal  rqpre- 
sentauTes  as  aforesaid  .  Seth  Xuttall  Fisher.  P.  H.  Edlin, 
Sir  J.  E.  De  Beauroir.  and  F.  F.  Weiss,  with  the  sum  of 

"  Second,  an  account  l^etween  thii  Company  and  the  said 
R.  C.  Carpenter  and  G.  Carpenter  as  such  personal  repre- 
sentatires  as  aforesaid  .  Seth  X.  Fisher,  and  P.  H.  EdHn: 
and  tbac  in  such  acci?unt  he  do  debit  and  charge  the  said 
R  C.  Carpenter  and  G.  Carpenter  as  such  personal  repre- 
sentadres  as  atoresaid    wiih  the  sum  of  ol5*jL  I>^  dd. 

■■  Thiri  an  account  between  this  Company  and  the  said 
R  C.  Carpenter  and  G.  Carpenter  as  such  personal  repre- 
sencatires  as  atoresaid  .  Seth  Xuttall  F^er  and  Sir  J.  E 
De  BeauTt^ir,  Bart. :  and  that  in  >uch  accocnr  he  i*:}  debit 
and  charge  the  said  R  C  Carpenter  srA  G  Carpenrer  is 
such  personal  nipresentatiT-s  as  itbresai-i  .  Seth  X.  Fisha. 
and  Sir  J    E  Pe  Beauroir.  Fart.,  with  :he  sum  of  744^. 
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€C 


And  I  do  further  order  and  direct,  that  the  said  Richard  18fi2. 
Cromwell  Carpenter  and  G.  Carpenter,  as  personal  repre-  "  j^^ 
sentatives  of  the  said  R  Carpenter,  deceased,  Seth  N.    London  -^nd 

Birmingham 

Fisher,  P.  H.  Edlin,  Sir  J.  Edmund  De  Beauvoir,  Bart.,  ExTXNnoNftc. 
and  Frederick  F.  Weiss,  do,  on  or  before  the  31st  day  of   ^^^^ 
March,  1852,  bring  in  before  me  statements  in  writing  of   Carptotme's 
such  sums  of  money  (if  any),  as  they  respectively  may  Wiiss's  Cabb. 
claim  to  be  entitled  to,  and  to  have  allowed  to  them  re- 
spectively in  discharge  of  the  several  sums  so  to  be  debited 
and  charged  against  them  as  aforesaid.     And  that,  in  de- 
fault thereof,  the  said  official  manager  be  at  liberty  to 
proceed  to  enforce  the  payment,  by  the  said  contributo- 
ries,  of  what,  on  the  balance  of  the  said  accounts  respect- 
ively, shall  appear  to  be  due  from  such  contributories  re- 
spectively.    And,  as  to  the  sum  of  10,000Z.,  sought  by  the 
official  manager  to  be  charged  against  the  several  mem- 
bers of  the  managing  committee  of  this  Company,  in  my 
said  order  of  the  23rd  day  of  January,  1852,  named,  I  do 
adjourn  the  further  consideration  of  such  charge  until 
after  the  cause  now  pending  in  this  Court,  intitled  Bry- 
8on  V.  The  Warwick  and  Birmingham  Canal  Company, 
relating  to  the  said  sum  of  10,000t,  should  have  been  heard 

or  otherwise  disposed  of 

J.  E.  Blunt.'' 

The  Master  s  order  was  made  upon  evidence  adduced 
by  the  official  manager;  from  which  it  appeared  that  a 
sum  of  lOOOt  had  been  drawn  by  cheque  on  account  of 
the  Company,  and  paid  by  the  Commercial  Bank  of  Lon- 
don, the  bankers  of  the  Company,  and  dated  the  8th  of 
September,  1845,  signed  by  Seth  Nuttall  Fisher,  Richard 
Carpenter,  and  Peter  Henry  Edlin,  and  appearing  by  the 
Cash-book  of  the  Company  to  have  been  applied  for  con- 
tingencies. This  cheque  was  not  produced  in  evidence, 
but  it  was  in  proof  that  such  a  cheque  had  been  drawn 
and  paid. 


.  *^^^  That  tUrtifi  other  cheques,  the  lirst  for  I200L*  and  dmn 

/«  .«  m  the  l.'fth  of  O'rtuber.   1845:  the  second,  •iz&wn  <m  tbe 

,'^^<  .*n  2^j^  of  October.  iH+o,  for>lo8l  L5«.:  imd  the  third. 

K*TRw«iw*«rV.  on  the  =«ame  20th  of  October,  1 8+5,  paTableto  3fr. 

*  1  * .  for  ffi^  :{«.  !)rf  ;  and  the  third,  tor  the  mm  of  7-fc4L 


I^U. 


rirawn  on  the  7ch  of  November.  1845:  andaQdireecfaeqves 
'^Ktm>  CMtm,  |>^n(r  wiener!  by  .Seth  X.  Fisher,  Richard  Carpenter,  and  3r 
J.  R'imiind  De  Beauvotr,  and  appearing  by  the  Cash-book 
of  the  Company  to  have  been  applied  for  contingmcxes. 

It  al8o  appeared,  that  a  deposit  had  been  paid  by  a 
cheque  for  10.000/.,  drawn  and  dated  the  21st  of  October. 
]84o,  payable  to  William  Congreve  RuaselL  Esq..  acned 
by  8eth  Nuttall  Fisher,  Frederick  F.  Weiss,  and  Sir  J. 
Edmund  De  Beauvoir,  being  the  deposit  paid  to  the  War- 
wick and  Birmingham,  and  Warwick  and  Xapton  Canal 
Companies,  on  account  of  the  purchase  of  that  canol^  and 
was  also  paid  at  that  time. 

Mr.  Carpenter's  executors  appealed  from  the  above  or- 
der of  the  Jfaster.  and  asked  that  the  order  might  be  dis- 
charged, 90  far  as  the  <)ame  related  to  them :  or  that  the 
Master's  decision  might  be  variefl 

Mr.  Weiss  also  appealed  from  the  order  of  the  Mast«; 
<<o  far  as  it  affected  him,  and  a.iked  that  the  decision  mi^t 
f>e  varied. 

Both  apf)eals  now  came  on  to  be  heard. 

Mr.  fkuy/n  and  Mr.  HajU^tt  in  support  of  the  motion  by 
Mr  ^'arpenter'^  executors. 

Mr.  JPaniel  and  Mr.  Sonthgate,  for  the  motion  of  Mr. 
Weiftj*. 

Although  the  juri.^iction  of  the  Master  a<i  between  con- 
tribut/jries  is  very  large,  it  does  not  extend  to  enable  him 
to  decide  summarily  as  to  breaches  of  trust;  as  to  which, 
quefttionft  of  ^reat  nicety  arise.  This  was  a  case  in  which 
the  Master  oni(lit  not  to  have  acted  under  the  89th  section  of 
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the  Winding-up  Act  of  J  848.  The  order  treats  the  direct-  1852. 
ors  as  if  they  had  the  money  in  their  hands,  when  it  is  j^^ 
not  suggested  that  it  was  not  applied  for  purposes  having    London  and 

J5lRMfN6HAX 

some  connexion  with  the  undertaking.     This  short  con-  ExTSNsioNfto. 

,      .  -  ,.  ^  ,  .     •.  Railway  Co. 

elusion  of  so  grave  a  question  cannot  be  correct;  it  was         

the  duty  of  the  Master  to  have  directed  a  suit,  which  would    ^^*",JJJ^*  ' 
have  enabled  each  director  to  have  made  his  separate  de-  WbiWs  Case. 
fence  as  to  each  sum  sought  to  be  charged  on  all,  and  full 
justice  would  have  been  done. 

In  re  The  Marylebone  Banking  Company  (a),  and  Deeks 
V.  Lord  Stanhope  (6),  the  propriety  of  a  suit  to  establish 
liabilities  against  a  director,  pending  the  proceedings  under 
a  winding-up  order,  was  recognised.  It  is  a  conclusive 
objection  against  such  an  order  as  the  present,  that  it  does 
not  do  complete  justice  between  the  parties;  it  affects  a 
few  transactions  only,  upon  the  consideration  of  which  it 
would  not  be  competent  for  these  directors  to  bring  before 
the  Court  other  transactions  which  might  greatly  affect  the 
ultimate  rights  between  them  and  the  Company. 

As  to  Carpenter's  executors,  the  order  is  moreover 
bad,  inasmuch  as  they  were  only  executors,  and  liable  only 
to  the  extent  of  their  testator's  assets ;  whereas  the  order 
against  them  was  made  without  limit. 

As  to  Mr.  Weiss,  it  is  not  suggested  that  he  had  signed 
more  than  one  cheque  for  lOOOZ.,  and  yet  the  order  charges 
him  with  all  the  cheques. 

They  also  cited  The  Cliaritahle  Corpora^tion  v.  Sutton  (c), 
Cox*s  case(d)y  Ex  parte  Inderwick  (e);  and  they  cited  Par- 
bury  V.  Chadwick  (/)  and  distinguished  it  from  the  pre- 
sent case. 

Mr.  Sehuyn  and  Mr.  Stuijly  for  the  official  manl^ger,  said 

(a)  1  H.  &  T.  100.  (d)  3  De  G.  &  S.  180. 

(*)  1  Sim.,  N.  S.,  448.  (e)  Id.  231. 

(c)  2  Atk.  400.  (/)  12  Beav.  614. 
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1862.        that  such  of  the  cases  as  had  been  cited  for  the  purpose  of 

j^  ^         shewing  that  the  Master  had  not  jurisdiction,  were  decided 

London  and    Jj^  reference  to  persons  who  were  not  contributories,  and 

BiaMINOHAM  *  ^ 

Extension  &c.  not  properly  subject  in  that  character  to  the  jurisdiction 

*   of  the  Master.     After  referring  to  sections  19,  20,  51,  53, 

^^*an7**''  58,  66,  91,  93,  95,  and  100,  of  the  Winding-up  Act,  1848, 
Wwss's  Case,  they  submitted  that  these  clauses  enabled  the  Master  to 
make  the  order  which  he  had  made.  He  had  power  to  de- 
termine as  to  all  matters  of  internal  management  of  the 
Company ;  and  he  had  authority  to  fix  and  ascertain  the 
rights  and  liabilities  between  the  Company  and  the  indi- 
vidual members.  The  first  duty  of  the  Master  was  to  en- 
force the  restitution  of  the  funds  of  the  Company  from  the 
contributories  who  had  misapplied  them ;  and  this  was  a 
duty  preliminary  to  the  distribution  of  the  funds,  or  ascer- 
taining what  contributions  it  might  be  necessary  to  make 
by  calls  upon  the  contributories.  The  object  of  the  sum- 
mary powers  given  to  the  Master,  subject  to  revision  by 
this  Court,  was  to  enable  justice  to  be  done  in  these  Com- 
panies which  was  found  impossible  in  proceedings  un- 
der the  ordinary  practice.  It  had  been  said,  that  the  Mas- 
ter ought  to  have  directed  a  suit  to  be  instituted  against 
these  directors.  If  that  were  the  proper  proceeding  there 
was  no  prospect  of  an  end  to  such  litigation.  The  diffi- 
culties arising  on  the  pleadings  would  be  insurmountable: 
Apperly  v.  Page  (a),  and  Sibson  v.  Edgeworth  (b). 

The  late  Mr.  Carpenter  had  actively  participated  in  each 
of  the  misappropriations  of  the  funds,  and  no  reasonable 
suggestion  could  be  made  that  his  estate  was  not  liable. 

As  to  Mr.  Weiss,  he  had  signed  one  cheque,  and  he  had 
joined  in  directing  and  sanctioning  the  misappropriation 
of  the  monies  by  the  other  directors  charged;  and  a  trus- 
tee who  stands  by  and  sees  a  breach  of  trust  by  his  co- 

(a)  1  Ph.  779.  (b)  2  De  G.  &  S.  73. 
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trustees,  is  responsible:  Booth  y.  Booth  (a) y  The  Attorney-  1852. 
Cfeneral  v.  The  Corporation  of  Leicester  (6),  Fenwick  v.  /„  re 
GreenweU  (c),  The  Attorney- Oeneral  v.  Wilson  (d).  ^k^sghIm 

The  riirht  ac^ainst  trustees  committing  a  breach  of  trust  Extension  &c. 

^       ^^  °  Kail  WAT  Co. 

IS  joint  and  several  («).  

Monies  improperly  expended  by  trustees  are  treated  as         ^j,^ 
not  having  been  expended,  but  as  remaining  in  the  hands  W"*®'*  C-^*** 
of  the  trustees ;  and  it  is  on  this  principle  that  the  directors 
are  charged. 

The  Vice-Chancellob: — 

I  am  of  opinion  that  the  Master's  order  cannot  be  sus^ 
tained  consistently  with  the  principles  and  practice  of  the 
Court.  The  circumstances  are,  that  these  five  individuals, 
with  other  persons,  were  members  of  the  managing  body; 
and  that  they  were  appointed  to  be  a  finance  committee, 
with  power  for  any  three  of  them  to  sign  cheques,  which 
were  to  be  countersigned  by  the  secretary.  It  is  admitted, 
that  some,  if  not  all,  of  these  five  individuals  acting  by 
the  direction  of  the  managing  body,  have  employed  the 
monies  of  the  Company  in  buying  up  shares  in  it  The 
Master  has  by  his  order  charged  these  persons  with  the 
money  which  they  had  applied  in  the  purchase  of  these 
shares. 

I  desire  not  to  express  any  dissent  from  the  conclusion 
to  which  the  Master  has  come  as  to  the  proceedings  of 
these  parties  in  the  application  of  these  funds,  which  the 
Master  has  correctly  characterised  as  a  breach  of  trust,  of 
which  no  explanation  has  been  given.  It  was  a  misappli- 
cation of  the  money  of  the  Company,  tending,  as  Mr.  8el- 
wyn  in  the  course  of  his  argument  expressed  it,  to  destroy 
the  very  object  for  which  it  had  been  put  into  the  hands 
of  the  directors.     Whatever  jurisdiction  the  Master  may 

(a)  1  Beav.  125.  (d)  Cr.  &  Ph.  1. 

(h)  7  Beav.  176.  («)  32nd  Order  of  1841. 

(c)  10  Beav  412. 

VOL.  V.  BE  D.  O.  S. 
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1852.  or  may  not  have  under  the  Act,  he  certainly  has  all  the 

^^T"  jurisdiction  necessary  for  taking  the  ordinary  accounts, 

London  and  and  enforcing  the  ordinary  liabilitiea    And  if  the  act  now 

Extension  &c.  complained  of  had  been  done  by  these  gentlemen  at  their 

Railway  Co.  ^^^  instance,  I  cannot  entertain  a  doubt  that  the  Master 

Carpkntkr'8  would  have  properly  charfi^ed  them  under  the  Act,  on  the 

AND  X        X  if  C7  V  1_ 

Wuss's  Case,  present  proceedings.  It  however  appears  to  me,  that  the 
vice  of  the  Master's  order  lies  in  this:  that  it  assumes  that 
the  five  individuals,  where  there  is  no  cheque  forthcoming, 
or  three  of  them,  where  there  are  cheques,  are  the  parties 
who,  as  between  the  persons  signing  and  the  Company, 
are  solely  and  ultimately  chargeable  with  the  monies  mis- 
applied; and  that  it  assumes  that  complete  justice  will  be 
done  by  making  these  persons  alone  refund;  whereas  the 
acts  complained  of  were  done  by  the  persons  charged  un- 
der the  direction  of  the  governing  body,  and  it  is  not  to  be 
assumed  that  these  five  persons  are  solely  liable. 

The  object  of  the  Winding-up  Act  is  to  do  justice  be- 
tween all  the  parties  interested  in  the  Company  to  be 
wound  up.  The  object  of  this  proceeding  in  winding  up 
the  Company  is,  to  do  justice  to  all,  and  to  settle  all  mat- 
ters as  between  all  the  members  of  the  Company;  now 
that  object  would  fail  if  the  Court  were  to  proceed  upon 
the  principle  of  making  these  persons  solely  liable.  They 
were  doubtlessly  implicated  in  the  misapplication  of  the 
money,  but  no  more  so  than  other  persons  who  are  not 
now  before  the  Court.  If  this  money  were  to  be  paid  ac- 
cording to  the  Master's  order,  the  very  persons  who  have 
directed  the  misapplication  of  it  would  have  the  benefit  of 
the  fund  being  brought  back.  It  seems  to  me,  that  all  per- 
sons who  are  implicated  in  the  transaction,  are  jointly  and 
severally  liable.  There  is  an  obvious  distinction  between 
the  present  case  and  Tlie  AUorney-Qeneral  v.  WUsonia), 
and  that  class  of  cases.  There  the  application  was  made 
on  behalf  of  the  charity,  to  have  the  funds  restored,  it 
appearing  that  no  members  of  the  body  were  implicated  in 

(a)  Cr.  &  Ph.  1. 
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the  misapplication  of  the  funds,  except  the  persons  ac-         1852. 
tually  charged.     Here  there  has  been  a  misapplication  of         j„  ^ 
the  funds:  but  with  regard  to  the  mode  of  proceeding,  it    London  and 
appears  to  me  that  it  is  not  consistent  with  justice  that  Extension  &c. 

an  order  should  be  made  against  those  persons  only  whom         

the  Master  has  charged.  The  transaction  itself  is  much  Carprnter's 
too  complicated  to  enable  him  to  treat  the  persons  he  has  Wbms's  Case. 
charged  as  being  solely  liable  to  bring  back  these  funds. 
Some  other  course  must  be  adopted  so  as  to  do  complete 
justice  between  all  parties.  The  Master's  order  must  be 
discharged.  But  as  to  the  costs,  considering  that  it  is  pro- 
bable there  will  be  ulterior  proceedings,  I  shall  reserve  the 
costs  until  further  order,  with  liberty  to  apply. 


A 


In  the  Matter  of  Lewis  Lovatt  A yshford  Wise,  an  Infant ;    March  20M. 

AND 

In  the  Matter  of  the  Trustee  Act,  1850: 
Ex  parte  John  Ayshford  Wise. 
T  a  court  baron,  held  in  1829,  in  and  for  the  manor  Copyhold  pre- 

IX118C8  wcro  stir** 

of  Newcastle-under-Lyne,  Samuel  Smith  surrendered  into  rendered  in 
the  hands  of  the  lord  a  plot  of  copyhold  or  customary  Jp,  to'^hl^uw^of 
land,  situate  in  Shelton,  to  the  use  and  behoof  of  Hugh  ^".  creditor,  his 

'  ^  ^  ^    °      heirs  and  m- 

Booth,  Esq.,  his  heirs  and  assigns,  for  ever,  at  the  will  of  signs, upon  trust 
the  lord  of  the  manor,  according  to  the  custom  thereof,  executory  ad-  ' 
upon  trust,  that  he  the  said  Hugh  Booth,  his  heirs,  execu-  "^f**^"* 
tors,  administrators,  or  assigns,  should,  at  any  time  or  «*»o"^d  sell  the 

same,  and  out 

times  thereafter,  when  and  as  soon  as  he  or  they  should  of  the  proceeds 
think  proper  or  convenient,  and  without  any  further  or  hi^eifj^hls  ex- 
other  concurrence  of  or  on  the  part  of  the  said  Samuel  ®c)itors  or  ad- 

^  mmistrators. 

Smith  than  is  therein  contained,  make  sale  and  absolutely  200^  then  due, 

and  interest. 

The  creditor 
died  in  1 831.  In  1851  his  personal  representative  contracted  to  sell  the  copyhold  premises  for  100/. 
The  customary  heir  of  the  creditor  was  an  infant.  On  the  petition  of  the  personal  representative  of 
the  creditor,  it  appeared  that  the  debtor  had  died  intestate,  that  there  was  no  personal  representa- 
tive, and  that  proof  of  the  title  of  the  customary  heir  would  be  very  expensive.  The  Court  made 
an  order  vesting  the  legal  estate  in  the  copyhold  premises  in  the  purchaser,  without  any  service 
either  on  the  customary  heir  or  on  the  personal  representative  of  the  debtor. 

E  E  2 
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1852.        sell  and  dispose  of  the  premises  as  he  or  they  should  see 

In  re         ^^'  ^"^  ^^^^  ^^  iHonies  arising  from  such  sale,  and  Uie 

WisR^        rents  in  the  mean  time,  should  pay  certain  costs  and  ex- 

WisE.        penses,  and  then  should  pay  to  himself  and  themselves  the 

principal  sum  of  200Z.  then  due  from  Samuel  Smith  to 

Hugh  Booth,   with  interest ;   and,   after  such  payment, 

should  pay  the  residue  of  the  money  to  the  said  Samuel 

Smith,  his  executors,  administrators,  and  assigns;  and  the 

said  Samuel  Smith  did  thereby  declare  that  the  receipts 

of  Hugh  Booth,  his  heirs,  executors,  or  administrators, 

should  be  good  and  sufficient  discharges  to  the  purchasers 

for  the  money  in  such  receipts  to  be  expressed  to  be  re- 

ceived. 

Hugh  Booth  died  on  the  10th  of  October,  1831,  intes- 
tate, leaving  Mary  Lovatt  Booth,  his  only  child,  his  heiress- 
at-law,  and  heiress  according  to  the  custom  of  the  said 
manor,  him  surviving. 

In  March,  1833,  letters  of  administration  to  the  estate 
of  Hugh  Booth,  during  the  minority  of  M.  L.  Booth,  were 
granted  to  the  Reverend  E.  Whitby,  her  guardian. 

On  the  28th  of  March,  1837,  M.  L.  Booth  was  married 
to  Joseph  Ayshford  Wise. 

Mrs.  Wise  having  attained  twenty-one,  letters  of  admin- 
istration to  Hugh  Booth  were  granted  to  her. 

Mrs.  Wise  died  on  the  6th  of  May,  1844,  leaving  her  son 
Lewis  Lovatt  Ayshford  Wise,  an  infant,  her  heir-at-law 
and  customary  heir,  her  surviving;  and  on  the  23rd  of 
July,  1846,  letters  of  administration  to  the  estate  of  Hugh 
Booth,  unadministered  by  Mrs.  Wise,  were  granted  to  Mr. 
J.  Ayshford  Wise,  her  husband. 

Mr.  J.  Ayshford  Wise,  in  exercise  of  the  trusts  for  sale 
contained  in  the  surrender  of  1829,  entered  into  a  con- 
tract, in  writing,  dated  the  13th  of  September,  1851, 
whereby  he  agreed  to  sell  to  Mr.  Ephraim  Edwards,  and 
Mr.  Ephraim  Edwards  agreed  to  purchase,  at  the  sum  of 
loot,  the  premises  surrendered  by  Samuel  Smith;  and  it 
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was  agreed  that  70t,  part  of  the  purchase  money,  should  be         1852. 
paid  on  the  execution  of  the  agreement,  and  the  remainder         /„  ,.^ 
thereof  to  be  paid  to  J.  Ayshford  Wise  upon  the  premises       rJ^  "  ^ 
being  surrendered  to  the  use  of  Ephraim  Edwarda     And         Wis*, 
it  was  further  agreed,  that  J.  Ayshford  Wise  should  pro- 
cure the  necessary  order  to  enable  his  infant,  Lewis  Lovatt 
Ayshford  Wise,   the  customary  heir  of  the  said  Hugh 
Booth,  in  whom  the  legal  estate  in  the  premises  was  then 
vested,  to  surrender  the  copyhold  premises  to  the  use  of 
Ephraim  Edwards,  his  heirs  and  assigns. 

This  was  the  petition  of  Mr.  J.  Ayshford  Wise,  pre- 
sented under  the  Trustee  Act  of  1850,  praying  that  the 
Court  would  make  an  order  vesting  the  copyhold  premises 
in  the  purchaser. 

It  appeared  that  Samuel  Smith  had  died  intestate,  that 
his  customary  heir  had  since  died  intestate,  and  that  there 
was  no  personal  representative,  and  that  the  proof  of  the 
title  of  the  present  customary  heir  would  be  attended 
with  considerable  expense. 

Mr.  (7.  M.  RoupeU,  in  support  of  the  petition. — The 
surrender  was  not  strictly  a  mortgage,  but  a  trust  for 
sale.  It  is  unnecessary  to  serve  the  customary  heir  with 
notice  of  this  application.  If  any  person,  represent- 
ing the  mortgagor,  should  be  served  with  this  petition,  it 
should  be  his  personal  representative ;  but  the  mortgage 
was  for  200i.,  and  the  sale  of  the  entire  property  was  for 
lOOi.     There  could  be  no  necessity  for  serving  him. 

The  ViCE-CuANCELLOR  considered  that  the  order  might 
be  made  without  service  of  any  notice  on  either  the  cus- 
tomary heir  or  the  personal  representative  of  S.  Smith 
the  mortgagor. 
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1862. 


March  27th. 

Where  a  peti- 
tion was  an- 
Bwered,  and 
brought  on,  and 
Btood  oyer,  with 
liberty  to  amend 
by  adding  co- 
petitioners,  one 
of  the  personB 
to  be  added 
waa  found  to 
be  dead,  and 
the  name  of 
hiB  adminis- 
trator, under 
letters  dated 
subsequent  to 
the  date  of  the 
Lord  Chancel- 
lor's fiat,  was  in- 
serted in  the 
petition,  and  it 
was  presented 
as  a  new  peti- 
tion : — Held, 
that  a  new  pe- 
tition was  not 
necessary. 


Maude  v.  Maude. 

vJN  the  hearing  of  a  petition  presented  in  the  above 
cause,  the  Court  put  an  interpretation  on  the  will  of  the 
testator  in  the  cause,  which  rendered  it  necessary  to  amend 
the  petition  by  adding  persons  who  were  not  petitioners 
in  the  original  petition  as  co-petitioners,  and  leave  was 
given  to  amend  the  petition  accordingly. 

It  was  ascertained  that  one  of  the  persons,  whose  inter- 
est ought  to  be  represented  on  the  petition,  was  dead, 
and  letters  of  administration  were  taken  out  to  the  de* 
ceased  person,  dated  subsequent  to  the  date  of  the  Lord 
Chancellor's  fiat  on  the  original  petition.  The  name  of 
the  administrator  to  the  deceased  person  was  added  as  a 
co-petitioner. 

The  Lord  Cliancellor's  secretary  objected  that  the  peti- 
tion could  not,  under  the  above  circumstances,  be  heard, 
and  that  there  should  be  a  new  petition.  A  new  petition 
was  accordingly  presented. 


Mr.  Peviberton,  in  support  of  the  petition,  stated  the 
circumstances  under  which  a  new  petition  had  been  pre- 
sented. 

Mr.  Fleming  for  the  respondents. 


The  Vioe-Chancellob  made  the  order  as  asked ;  but 
said,  he  thought  that  a  new  petition  was  not  necessary, 
and  that  it  was  a  pity  to  have  put  the  parties  to  the  ex- 
pense. 
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-.  March  ^\st. 

.  iLLiAMsoN  V,  Parker. 
,  John  Seton,  by  his  will,  dated  the  27th  In  an  adminig- 

,,  ,.  .J  ixxxi*      tration  suit  by 

1 1-,  gave  his  residuary  personal  estate  to  his  a  single  piain- 
iicr  life,  and,  on  her  death,  to  all  his  nephews  and  V^'  ^'^^^^  ^ 

'  '  '  ^  inquiry  was 

,  the  children  of  his  three  sisters,  Agnes,  Henrietta,  directed  in  the 

,  ,  ,  decree  as  to  the 

A  Ann,  living  at  the  death  of  his  wife;  and  if  any  of  persons  entitled 
the  nephews  and  nieces  should  die  in  the  lifetime  of  the  J^^j  thrMaiter 
wife,  leaving  lawful  issue,  such  issue  to  stand  in  the  place  ?^?®  *  rci^n 

^         ^  ^  ^  '^  nudmg  a  great 

of  the  parent;  with  other  provisions  as  to  the  issue  attain-  number  of  per- 

.         .  .  sons — nephews 

ing  twenty-one.  .  and  nieces,  and 

The  testator  died  in  1818;   his  wife,  having  survived  J^he^^^d'^ 
him,  died  on  the  1 1th  of  February,  1846.  nieces— nn- 

.      .  .     .  swering  the 

The  plaintiff,  claiming  to  be  a  grandson  of  Agnes,  filed  descriptions  in 
his  bill  on  the  19th  of  April,  1847,  and  prayed  the  usual  will,  and  '* 


con- 


accounts  in  an  administration  suit.  "5^^  in  part 

of  married  wo- 

The  defendants  were  the  trustees,  and  two  of  the  issue  men  and  in- 
pf  a  deceased  granddaughter.     The  decree,  made  on  the  sons  out  of  the 
3rd  of  July,   1847,  directed  the  Master  to  inquire  who  {Seci'urt  de- 
were  the  nephews  and  nieces  and  issue,  adopting  the  words  clared  the  right* 

^  '  r       o  oftheparUes, 

of  the  wilL  without  a  sup- 

The  Master  made  his  report  on  the  6th  of  December,  Ling  filed  to 
1851,  naming  upwards  of  100  persons  as  coming  within  fJJ^^^cmirt 
the  terms  of  the  inquiry.  Form  of  the 

__-  /»       1  •  order  as  made. 

The  cause  now  came  on  upon  further  directions  on  the 
Master's  report,  but  without  any  supplemental  bill  having 
been  filed,  to  bring  the  parties  mentioned  in  the  Master  s 
report  before  the  Court 

Mr.  Stuart  and  Mr.  Bates  for  the  plaintiff. 

Mr.  Swanston  and  Mr  Steere  for  the  defendants,  the 
trustees,  submitted  to  the  Court  that  the  persons  named 
in  the  Master's  report,  as  coming  within  the  terms  of  the 
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1862.        inquiry,  should  be  brought  before  the  Court,  to  contest 
Williamson    ^^^^  ^^^  plaintiflF  the  questions  arising  on  the  testator's 
will. 


V, 

Pabker. 


Mr.  Gordon  appeared  for  seventy-five  of  the  persons 
named  by  the  Master. 

Mr.  Nalder  appeared  for  some  other  of  these  persons. 

Mr.  Shehbeare  appeared  for  other  of  these  persons. 

Mr.  Swanston  and  Mr.  Steere  submitted,  for  the  con- 
sideration of  the  Court,  whether  it  had  jurisdiction,  on  a 
mere  gratuitous  appearance,  as  in  the  present  case,  for 
classes  of  persons  of  whom  some  were  infants  and  some 
were  married  women ;  and  whether  an  order  made  under 
such  circumstances  would  be  an  indemnity  and  protection 
to  the  trustees. 

The  Vice-Chancellor  said,  he  would  hear  counsel  for 
the  several  persons  appearing,  on  the  questions  raised  as 
to  the  construction  of  the  will. 

Counsel  were  accordingly  heard  on  the  questions  as  to 
the  construction  of  the  will. 

The  Vice-Chancelloe  said,  there  did  not  appear  to  be 
any  question  on  the  will,  which  the  Court  could  not  just 
as  well  determine  on  the  appearances  of  the  parties  by 
counsel,  as  by  bringing  them  before  the  Court  by  a  sup- 
plemental bill;  and  he  was  disposed  to  make  a  decree 
without  requiring  any  supplemental  bill  to  be  filed. 

The  order  on  further  directions,  dated  the  31st  of  March, 
1852,  after  referring  to  the  decree,  3rd  of  July,  1847,  and 
the  Master's  report,  5  th  of  December,  1851,  proceeded 
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thus:  "and  the  following  persons  [naming  a  great  num-  1852. 
ber  of  the  persons  from  the  report],  by  their  counsel  ap-  Williamson 
pearing  and  consenting  to  be  bound  by  this  order;  and  it  p  *^' 
appearing  by  the  said  Master  s  said  report  that  Thomas 
M'Eenzie,  Elizabeth  M'Kenzie,  Jane  M'Kenzie,  and  John 
M'Eenzie,  the  only  four  surviving  children  of  the  testa- 
tor's nephew  Peter,  otherwise  Peter  Seton  M*Kenzie,  are 
out  of  the  jurisdiction  of  this  Court,''  made  a  declara- 
tion in  the  following  terms: — **Thi8  Court  doth  declare 
that  the  grandchildren  and  remoter  descendants  of  the 
nephews  and  nieces  of  the  testator,  John  Seton,  are  not 
entitled  to  any  interest  in  his  residuary  estate  under  his 
will;  and  doth  also  declare  that  the  residue  of  the  estate 
of  the  said  testator  is  divisible  into  seven  equal  parts  or 
shares;  and  that  the  plaintiff,  James  Williamson,  is  en- 
titled to  one  of  such  equal  seventh  shares,  as  only  surviv- 
ing child  of  the  testator's  said  niece  Betty,  otherwise  Eliza- 
beth Williamson,  in  the  said  report  mentioned;  and  that 
Agnes  Hyslop,  the  wife  of  Robert  Hyslop,  and  Betty 
Charteris,  widow,  in  the  said  report  respectively  men- 
tioned as  surviving  children  of  the  testator's  said  niece 
Margaret  Hyslop,  are  entitled  as  joint  tenants  to  one  other 
of  such  equal  seventh  shares;  and  that  Isabella  Booklass, 
the  wife  of  James  Booklass,  as  only  surviving  child  of  the 
testator's  niece,  Henrietta  MacCall,  is  entitled  to  one  other 
of  such  equal  seventh  shares;  and  that  William  Brown, 
Elizabeth  Brown,  and  Thomas  Brown,  as  the  only  three 
surviving  children  of  the  said  testator's  nephew,  James 
Brown,  are  entitled  as  joint  tenants  to  one  other  of  such 
equal  seventh  shares ;  and  that  Dugald  Stewart  William- 
son, as  the  only  surviving  child  of  the  testator's  said 
nephew,  John  Williamson,  is  entitled  to  one  other  of  such 
equal  seventh  shares;  and  that  Alexander  Young  and  John 
Young,  as  the  only  surviving  children  of  the  testator's 
said  niece  Elizabeth  Young,  are  entitled  as  joint  tenants 
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1852.        to  one  other  of  such  equal  seventh  shares;    and  that 

^^^^^     '      Thomas  M^Eenzie,  Elizabeth  M'Eenzie,  Jane  M'Eenzie, 

V.  and  John  M'Eenzie,  as  the  only  four  surviving  children 

of  the  testator's  said  nephew  Peter  Seton  M'Eenzie,  are 

entitled  as  joint  tenants  to  one  other  of  such  equal  seventh 

shares." 

The  order  then  gave  the  usual  directions  for  taking  an 
account  of  the  real  and  personal  estate  of  the  testator^  and 
proceeded  as  follows: — 

"  And  it  is  ordered,  that  the  plaintiff's  bill  do  stand  dis- 
missed out  of  this  Court  as  against  the  defendants,  Joan 
M'Gill  and  Elizabeth  his  wife,  Isabella  Hewetson,  and 
Margaret  Hewetson,  with  costs,  to  be  taxed  by  the  Taxing 
Master  of  this  Court  in  rotation ;  And  it  is  ordered,  that 
such  costs,  when  taxed,  be  paid  to  the  said  defendants  by 
the  plaintiff;  And  it  is  ordered,  that  what  he  shall  so  pay 
be  added  to  his  costs  of  these  suits;  And  it  is  ordered, 
that  the  said  Ag^es  Hyslop,  Betty  Charteris,  Isabella 
Booklass,  William  Brown,  Thomas  Brown,  and  Elizabeth 
Brown,  and  the  said  Alexander  Young,  and  John  Young, 
and  Dugald  Stewart  Williamson,  be  at  liberty  to  attend 
before  the  said  Master  in  taking  the  aforesaid  accounts, 
and  in  all  other  proceedings  in  this  cause,  in  the  same 
manner  as  if  they  were  parties  to  this  cause;  And  it 
is  ordered,  that  the  said  Taxing  Master  do  tax  the  costs 
of  all  parties  to  these  suits,  including  the  costs  of  the 
said  Agnes  Hyslop,  Betty  Charteris,  Isabella  Booklass, 
William  Brown,  "Thomas  Brown,  and  Elizabeth  Brown, 
and  the  said  Alexander  Young,  and  John  Young,  and 
Dugald  Stewart  Williamson,  of  making  out  and  sup- 
porting their  claims  in  the  Master's  office  prior  to  the 
hearing  of  these  causes  on  further  directions,  and  also 
of  their  appearance  this  day,  and  such  other  costs  as 
they  would  be  entitled  to  in  case  they  had  been  parties  to 
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these  suits  from  the  beginning,  such  costs  to  be  taxed         1852. 
as  between  solicitor  and  client"  Williamson 

And  the  decree  contained  the  usual  directions  for  the  «'• 

Parkbb. 

production  of  deeds  and  papers,  and  the  reservation  of 
further  directions,  and  liberty  to  apply. 


In   the  Matter  of  the  Midland  Union,    Bubton-upon-  AprUiethdj 
Trent,  Ashby  de  la  Zouch,  and  Leicester  Railway         ^^^• 
Company;  and 

In  the  Matter  of  the  Winding-up  Acts,  1848  and  1849: 
Case  of  the  Administratrix  of  Nobbuby,  deceased. 

X  HIS  was  a  motion  by  way  of  appeal  from  the  order  of  A  member  of 
the  Master,  who  had  placed  the  name  of  Mrs.  Hill,  as  ad-  of  management 
ministratrix  of  Mr.  Norbury,  on  the  list  of  contributories.    Ralhi^Com- 
The  Company  consisted  of  persons  who  contemplated  P*"y  attended 

,  ,  many  of  the 

the  formation  of  a  railway.  meetings,  but 

The   circumstances    under    which   the   Company   was  tend  the  only 
formed,  and  the  acts  of  the  members,  and  particularly  of  ^hidTthe^only 
Mr.  Norbury,  are  stated  in  the  judmient  of  his  Honour,  unsati^ed 

.  .  .  JO  debt  of  the 

The  following  additional   statements   may  be  usefully  Company  (be- 

j  ing  a  debt  to 

made :—  i^  engineer) 

was  contracted; 

The  Company,  having  been  formed  in  1845,  Mr.  Norbury  he,  however, 

attended  a  sub- 

was  a  member  of  the  provisional  committee,  a  numerous  sequent  meet- 
body;  he  was  also  a  member  of  a  select  body,  consisting  ihe' report  of 
of  ten  persons,  called  the  committee  of  management,  who  ^®  engineer 

*  ,      was  receiyed 

superintended  all  the  arrangements  of  the  Company.    This  and  adopted;— 
select  body  gave  all  orders  and  originated  all  proceedings;  primA  fecie,  the 

claim  of  the 
engineer  was 
a  liability  of  the  Company  within  the  meaning  of  the  Winding-up  Acts;  and  that,  although  the 
member  was  not  directly  liable  to  the  engineer,  he  was  liable  to  the  persons  liable  to  the  engineer 
to  contribute  rateably  with  them;  and  the  member's  name  was  retained  on  the  list  of  contributories. 
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1852.        Mr.  Norbury  was  a  frequent  attendant  at  the  meetings  of 


In  re 


this  body. 


muLASD  ^^  ^  meetinff  of  this  committee  of  manac^ement,  held  on 

Union,  Buk-  °  ^  o  » 

TON-upoN-     the  17th  of  October,  1845,  it  was  resolved,  that  500  shares 

Railway  Co.  ^^  ^^^  maximum  number  to  be  allotted  to  each  member 

jj^— ^,^    of  the  committee  of  management. 

Case.  At  another  meeting  of  the  committee  of  management, 

held  on  the  28th  of  the  same  month,  it  was  resolved, 

"  that  the  whole  number  of  shares,  with  the  exception  of 

those  originally  reserved  for  the  provisional  committee,  be 

allotted  to  the  public." 

Mr.  Norbury  was  not  present  at  the  former  of  the 
above  meetings,  but  he  was  present  at  the  latter  meeting. 

At  another  meeting  of  the  committee  of  management, 
Mr.  Vignoles  was  appointed  the  engineer  of  the  Company. 

Mr.  Norbury  attended  a  meeting  of  the  committee  of 

management,  held  on  the  29th  of  the  same  month,  at 

which  the  report  of  Mr.  Vignoles,  an  engineer,  who  had 

made  a  preliminary  survey  of  the  line,  was  read.     It  was 

as  follows: — "Sir,   I  have  the  satisfaction  of  reporting 

to  you  for  the  guidance  of  the  board,  that  the  progress 

made  in  the  parliamentary  survey  is  such,  that  I  am  now 

able  to  assure  you,  that  the  whole  of  the  necessary  plans 

and  sections  will  be  completed  in  good  time  for  lodgment, 

on  the  29th  of  November. — I  am,  Sir,  your  faithful  servant, 

"  C.  Vignoles,  Engineer. 
"  William  Knight,  Esq., 

"Sec.  Midland  Union  Railway."' 

This  report  having  been  read,  a  resolution  in  the  follow- 
ing terms  was  passed: — "  That  the  report  of  the  Company's 
engineer,  Mr.  Vignoles,  this  day  received  by  the  Secretary, 
be  entered  on  the  minutes,  and  published  in  the  usual 
morning  papers  of  to-morrow,  and  in  the  railway  weekly 
papers,  under  the  direction  of  Mr.  Baxter." 

Some  shares  in  the  Company  were  allotted,  but  not  to 
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the  members  of  the  provisional  committee.  Deposits  were  1852. 
paid  upon  the  allotted  shares.  The  project  was  abandoned  /„  ^^ 
in  the  year  1845.  Midland 

^  ^  ^  Union,  Boa- 

Mr.  Vignoles  claimed  a  sum  of  2635Z.  against  the  Com-     ton-upon- 

Trbnt  jkc. 

pany.     The   committee   of  management  requested   Mr.   Railway  Ca 
Baxter,  the  solicitor  to  the  projected  Company,  to  arrange     norbury's 
the  amount  with  Mr.  Vignoles;  and  Mr.  Baxter,  after  some        ^^®** 
negotiation,  arranged  the  claim,  and  paid  13002.  to  Mr. 
Vignoles,  in  full  for  his  demand  out  of  his  own  monies; 
and  the  Company  never  repaid  that  sum  to  Mr.  Baxter. 

Mr.  Norbury  died  in  August,  1849. 

The  Master  charged  with  winding  up  the  Company 
placed  the  name  of  Mrs.  Hill,  as  the  administratrix  of  Mr. 
Norbury,  on  the  list  of  contributories. 

Mr.  Hobh(yusey  in  support  of  the  motion,  cited  Beslys 
case  (a),  Glaholmes  case{b),  and  Hutchinson's  case(c)y  and 
submitted,  that  the  only  liability  remaining,  and  that  a 
disputed  one,  being  the  amount  paid  to  Mr.  Vignoles,  it 
followed,  from  the  cases  cited,  that  Mr.  Norbury  had  in- 
curred no  liability  to  Mr.  Vignoles;  and  that  he  was  not 
liable  to  be  treated  as  a  contributory,  except  in  so  far  as  he 
was  liable  to  pay  that  debt;  and  that,  not  being  liable  to 
pay  that  debt,  he  was  improperly  placed  on  the  list  as  a 
contributory.  But  there  was  an  objection  including  the 
former  objection,  namely,  that  no  expenses  whatever  had 
been  incurred  since  the  29th  of  October,  1845;  and  he 
submitted  that  the  Statute  of  Limitations  would  apply, 
and  that  there  was  no  liability,  in  respect  of  which  any 
contributory  could  be  placed  on  the  list  of  contributo- 
ries (d). 


(a)  3  De  G.  &  S.  224 ;  2  Mac.  (d)  As  to  the  effect  of  the  Sta- 
&  G.  176;  3  Id.  287.  tute  of  Limitations  under  the 

(b)  1  De  G.  &  S.  583.  Winding-up  Acts,  see  Wryghte's 

(c)  1  De  G.  &  S.  563.  cowe,  ante,  p.  244. 
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1862.  *fr.  Roocburgh,  for  the  official  manager^  referred  to  Car- 

^    ^    ^     rick's  ca8e(a)y  and  Capt  Tanner's  case(b\ 

In  re  \  x  ^ 

Midland 

Union,  Bur-        The  Court  deferred  judgment. 

TON-UPON- 

rI"wIy*Co.  The  Vicb-Chancelloe:— 

Nokburt's         ^is  is  an  appeal  against  an  order  of  the  Master,  placing 
^^        upon  the  list  of  contributories  the  name  of  Mrs.  Hill,  as 

AprU  I9th.  administratrix  of  Mr.  Norbury.  The  question  is,  whether 
Mrs.  Hill,  as  administratrix,  is  a  person  in  any  way  liable 
to  contribute  to  the  payment  of  the  debts,  liabilities,  or 
losses  of  the  Company.  The  evidence  before  the  Master 
was  scanty ;  but  I  think  the  Master  has  come  to  a  right 
conclusion  upon  the  evidence,  and  that  Mrs.  Hill  is  right- 
ly put  upon  the  list  as  a  contributory. 

The  Company,  in  this  case,  consisted  of  persons  who 
contemplated  the  formation  of  a  Railway  Company.  The 
project  was  abandoned  before  any  great  progress  was  made 
towards  the  formation  of  the  Company;  but  I  am  bound 
by  the  authorities  upon  this  subject,  and,;indeed,  by  the 
order  on  which  the  present  proceeding  is  taken,  to  as- 
sume that  this  is  a  Company  to  be  wound  up  within  the 
meaning  of  the  Winding-up  Acts.  A  numerous  body  of 
persons  were  appointed  to  act  as  the  provisional  commit- 
tee of  the  Company.  From  among  these,  ten  persons,  in- 
cluding Mr.  Norbury,  were  formed  into  a  committee  of 
management.  The  committee  of  management  appear  to 
have  acted  in  the  usual  way.  They  held  frequent  meet- 
ings for  transacting  business,  with  a  view  to  the  formation 
of  the  Company.  At  these  meetings  orders  were,  from 
time  to  time,  given  by  persons  present  Resolutions  were 
passed  and  expenses  incurred,  and  regular  minutes  appear 
to  have  been  kept  of  meetings ;  and  Mr.  Norbury  appears 
to  have  attended  at  several  of  those  meetings,  at  which  it 
seems  orders  were  given  for  expenses  to  be  incurred. 

(a)  1  Sim.,  N.  S.,  505.  (b)  5  De  G.  &  S.  182. 
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At  a  meeting  of  the  committee  of  management,  Mr.         1852. 
Vignoles  was  appointed  engineer  of  the  Company,  and  he      ^^" 
was  directed  to  make  the  surveys,  then  necessary,  for  an       Midland 
application  to  Parliament;  and  a  minute  was  then  enter-      ton-Jpon- 
ed  to  that  effect     Mr.  Norbury  was  not  present  at  that   juilwIy^ 

meeting ;  but  it  appears  that  he  was  present  at  a  subsequent     j^  . 

meeting,  held  on  the  29th  of  October,  1845,  at  which  the  Ca8». 
appointment  of  Mr.  Vignoles,  as  the  Company's  engineer, 
was  arranged — a  report  made  by  him  as  to  the  progress 
of  his  surveys  was  directed  to  be  entered  on  the  minutes, 
and  advertised  in  the  newspapers  by  Mr.  Baxter,  the  Com- 
pany's solicitor. 

In  respect  of  his  emplojonent  as  engineer,  Mr.  Vignoles 
afterwards  brought  in  a  demand  against  the  Company, 
which,  under  the  sanction  of  a  meeting  of  provisional 
directors,  was  compromised;  and  a  sum  of  13001  was  paid 
by  Mr.  Baxter,  the  solicitor,  to  Mr.  Vignoles,  as  in  full  of 
his  claim.  Mr.  Baxter  states  that  this  sum  of  13002.  is 
still  due  to  him ;  and  I  consider  that,  prima  facie,  (subject 
of  course  to  investigation  as  to  the  propriety  of  this  pay- 
ment,) the  amount  due  to  Mr.  Vignoles,  and  what  was  pro- 
perly paid  by  Mr.  Baxter  in  satisfaction  of  that  claim,  is 
a  debt  or  liability  of  the  Company  within  the  meaning  of 
the  Winding-up  Act;  and  the  question  is,  whether  it  is  a 
debt  or  liability  of  the  Company  towards  which  this  gen- 
tleman, Mr.  Norbury,  is  liable  to  contribute. 

Lord  Cranworth  very  distinctly  says  in  Carrick^s  case  (a), 
"  Who,  then  were,  at  the  time  of  the  passing  of  the  Act,  the 
persons  liable  to  pay  the  debts  incurred  in  the  attempt  to 
form  the  Company?  Evidently,  those  who  had  given  the 
orders  under  which  the  debts  were  incurred,  or  who  have 
sanctioned  the  giving  of  such  orders  by  others.  No  one 
could  be  liable,  unless  the  creditor  could  say  to  him, 
my  debt  was  incurred  under  an  order  given  or  sanctioned 

(a)  1  Sim.,  N.  S^  509. 
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1862.        by  you,  or  unless  the  party  liable  to  the  creditor  could 
inre         ^^^  *^  ^™»  ^  iucurred  this  obligation  under  your  en^^e- 


Midland      ment  to  contribute  rateably  with  me." 

Union,  Bur-  ... 

TON-upoN  It  is  possible,  in  that  case,  Mr.  Vignoles  would  not  have 

RaTlway  Ck>.   ^^^^y  following  Lord  Cranworth's  language,  that  his  debt 

..  ,      was  incurred  under  an  order  riven  or  sanctioned  by  Mr. 

Ca8i.        Norbury,  because  Mr.  Norbury  was  not  a  party  to  the 

order;  but,  I  think  that  the  parties  who  are  liable  under 

that  order,  could  undoubtedly  say  to  Mr.  Norbury,  that 

they  incurred  that  obligation  under  his  engagement  to 

contribute  rateably  with  them. 

Just  consider  how  it  ia  Here  are  ten  gentlemen,  who 
form  themselves  into  a  committee  of  management  for  this 
project.  They  meet  from  time  to  time,  and  orders  are 
given.*  The  meeting  of  to-day  acts  on  the  orders  of  yes- 
terday, and  carries  them  out.  What  is  the  law?  Is  the 
law,  that  those  gentlemen  only  who  are  legally  liable  on 
the  orders  given  are  liable  eventually,  and  can  have  no 
claim  over  for  contribution  from  others?  Is  it  not  obvious, 
when  gentlemen  associate  together  for  an  object  of  that 
kind,  that,  necessarily  as  it  appears  to  me,  the  law  must 
imply  a  contract  between  themselves,  that  they  shall  con- 
tribute rateably  towards  the  expenses  which  are  incurred 
under  orders  which  are  not  given  by  themselves,  or  im- 
mediately sanctioned  by  themselves,  but  which  were  acted 
upon  and  carried  out  by  those  who  were  present  from 
time  to  time. 

I  cannot  entertain  a  doubt,  that,  under  the  circumstan- 
ces of  this  case,  a  contract  is  to  be  implied  among  these 
ten  persons,  that  they  were  to  contribute  rateably  towards 
the  expenses  incurred  under  the  resolutions  of  the  body 
of  which  they  formed  a  part;  and  therefore  it  appears  to 
me  that  the  Master  came  to  a  right  conclusion. 

The  appeal  was  dismissed,  with  costs. 
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1852. 

Wallis  V.  Sabel.  j^^^cJ^  25th. 

JL  HIS  was  a  motion  on  behalf  of  the  plaintiff  in  this  on  a  sale  under 
cause,  that  Mr.  Charles  Henry  Daw  might  pay  the  sum  of  Jj^  ^^  ?n 
9501,  the  purchase-money  of  Lot  6  of  property  offered  for  October,  1849, 

^  11  of  a  reversion 

sale  at  auction  under  the  decree  of  the  Court,  on  the  22nd  in  fee,  subject 
of  September,  1849,  with  interest  thereon,  at  the  rate  of  ty-nine  years, 
51  per  cent,  per  annum,  from  the  25th  of  December,  1849,  ^n^^d^^thof 
to  the  time  of  payment  ^^^  surriyor  of 

turo  lives  at  a 

It  appeared  that  the  auction  had  been  held  for  sale  of  small  chief  rent, 
the  property  on  the  22nd  of  September,  1849,  in  twenty-  jj^'^e  rf^A^*^ 
three  lots,  of  which  Lot  6  was  thus  described—"  The  re-  conditions  that 

the  vendors 

version  in  fee  (subject  to  a  lease  of  ninety-nine  years,  de-  should  procure 

terminable  on  the  deaths  of  William  F.  Rogers  and  Daniel  the  Master's 

Rogers,  now  aged  respectively  fifty-seven  and  fifty-three  ^^  wLr^' 

years  or  thereabouts)  of  and  in  all  that  farm  and  lands  forthepurchaser 

,     to  pay  his  pur- 

commonly  called  Kernick,  in  the  possession  of  James  Bai-  chase-money 
ley  as  tenant/'  "  The  conventionary  rent  payable  to  the  or  before  the 
purchaser  is  31  9«.  2d.,  and  heriot  6Z.  185.  id,"    But  Lot  6  ^^y^^\g 

was  not  sold  at  the  auction.  when  the  pur- 

chaser was  to 

On  the  26th  of  October,  1849,  Mr.  Daw  agreed  to  pur-  pay  his  pur- 
chase the  property  comprised  in  Lot  6,  subject  to  the  con-  ^dbe"ntided 
ditions  of  sale,  so  far  as  they  would  apply  to  a  sale  by  *«  the  receipt  of 

'  ,  ,  the  rents;  •*  but 

private  contract.     Of  these  conditions,  the  second  was  as  if  from  any 

^  ..  cause  whatever 

lOllOWS : —  the  purchase- 

"  The  vendors  will,  at  their  own  expense,  procure  and  ^e"* w^plif  In-* 
confirm  the  Master's  report  of  all  the  purchases,  and  ob-  on  or  before 

,  ,  ^  ,  .      that  day,  the 

tain  an  order  for  each  purchaser  to  pay  the  amount  of  his  purchaser 
or  her  purchase-money  or  purchase-monies  into  Court  on  [J^^^  ar^"^ 
or  before  the  25th  of  December,  1849;   and  on  or  before  ™*®/l^''^P*' 

'        ^  cent  from  that 

that  day  each  purchaser  shall  pay  into,  the  Bank  of  Eng-  day  to  the  time 

of  payment. 

The  vendors 
delivered  their  abstract  of  title  in  September,  1851,  but  did  not  make  out  a  good  title  till  March,  1852. 
On  a  motion  then  made,  that  the  purchaser  might  pay  his  purchase- money  into  Court  with  interest, 
according  to  the  condition : — I/e/d,  that  Uie  condition  did  not  apply;  but  that,  as  the  purchaser  hiid 
had  the  benefit  of  the  wearing  out  of  the  lives,  he  must  pay  interest  at  the  rate  of  4/.  per  cent. 

VOL.  V.  F  F  D.  0.  S. 
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1852.  land,  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery,  in  trust  in  the  first-mentioned  cause, 
WaUis  V.  Sarel,  the  amount  of  his  or  her  purchase-money; 
and  such  purchaser  shall  then  be  let  into  possession  of  or 
be  entitled  to  the  receipts  of  the  rents,  or  an  apportioned 
part  of  the  rents  and  profits,  of  his  or  her  lot,  and  up  to 
that  time  all  outgoings  shall  be  cleared  by  the  vendors; 
but  if  from  any  cause  whatever  the  purchase-monies  shall 
not  be  so  paid  in  on  or  before  the  said  25th  day  of  December 
next,  the  purchaser  shall  pay  interest  thereon  at  the  rate 
of  5t  per  cent,  per  annum  from  that  day  to  the  time  of 
payment.'' 

The  abstract  of  title  to  Lot  6  was  not  delivered  until 
the  30th  of  September,  1851;  and  the  abstract  had  not 
been  perfected  or  accepted  until  shortly  before  this  mo- 
tion was  made. 

On  the  part  of  Mr.  Daw,  it  was  sworn  that  the  delay  had 
not  been  owing  to  him ;  and  that,  from  the  26th  of  Octo- 
ber, 1849,  the  date  of  his  contract,  he  had  been  always 
ready  and  willing  to  pay  his  purchase-money  when  requir- 
ed; but  there  was  no  evidence  that  he  had  given  the  ven- 
dors notice  that  his  purchase-money  was  ready. 

Mr.  Moxon,  in  support  of  the  motion,  submitted  that 
the  purchase-money  ought  to  be  paid  with  interest  at  the 
rate  of  5L  per  cent,  per  annum,  according  to  the  rate  sti- 
pulated for  by  the  second  condition. 

Mr.  Nichols,  for  Mr.  Daw,  expressed  his  willingness  to 
complete ;  and  submitted,  that,  under  the  circumstances, 
all  the  delay  was  attributable  to  the  vendors ;  and  that,  as 
Mr.  Daw  had  been  always  ready  to  complete,  he  was  lia- 
ble to  pay  only  the  amount  of  his  purchase-money,  with- 
out any  interest.  The  second  condition  did  not  apply  to 
the  case,  as  no  attempt  had  been  made  to  shew  any  title 
until  after  the  day  appointed  for  completion;  at  all  events. 
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the  purchaser  was  bound  to  pay  interest  only  from  the         1852. 
time  when  a  good  title  had  been  shewn:  De  Visme  v.  De 
Vtsme  (a). 

Mr.  Moxon,  in  reply,  on  the  point  that  the  purchaser  had 
always  been  ready  to  complete. — In  PoweU  v.  MaHyr  (6), 
it  was  held  that  it  was  not  enough  for  the  purchaser  to 
have  his  money  ready,  to  entitle  him  to  exemption  from 
the  payment  of  interest,  unless  he  had  given  the  vendor  no- 
tice thereof;  see  also  Greenwood  v.  Churchill  (c)  and  Tre- 
/tms  V.  Lord  Clinton  (d).  Here  the  purchaser  would  be  en- 
titled to  such  small  rent  as  there  was ;  and  even  if  the  Court 
should  hold  that  the  second  condition  did  not  apply,  this 
being  the  purchase  of  a  reversion,  the  mere  wasting  of  the 
particular  estate  by  lapse  of  time  is  held,  for  the  purpose 
of  the  liability  of  the  purchaser  to  pay  interest,  to  be  equi- 
valent to  possession  by  the  purchaser;  in  which  case  the 
purchaser  would  be  ordered  to  pay  interest. — He  also  cited 
Jlf  orm  V.  Wood,  coram  Vice-Chancellor  Rol/ey  15th  of  No- 
vember, 1S50,  MS  (e). 

The  Vice-Chancellor  said,  the  circumstances  took  this 
case  out  of  the  second  condition  and  let  in  the  ordinary 
rule  of  the  Court,  that  the  purchaser,  having  had  the  bene- 
fit of  the  wearing  out  of  the  lives,  must  pay  interest  on  his 
purchase-money  at  the  rate  of  U.  per  cent,  per  annum,  and 
not  at  the  rate  of  51,  per  cent.,  as  stipulated  for  by  the  con- 
dition. The  purchaser  would  get  the  benefit  of  the  in- 
creased value  of  the  reversion,  and  the  small  convention- 
ary  rent.  

By  the  order,  Mr.  Daw  was  directed  to  pay,  on  or  before 
the  28th  of  April,  1852,  the  950Z.,  and  interest  at  4/.  per 
cent,  from  the  25th  of  December,  1849,  to  the  time  of 
payment 

(a)  1  Mac.  &  G.  336 ;  but  see  (c)  8  Beav.  413. 

Rovkey  V.  AdatMy  12  Beav.  476.  (jt)  2  Sim.  359. 

(6)  8  Ves.  146.  (e)  Dart.  V.  &  P.  330,  2nd  edit 

F  F  2 


The  two  troB- 
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1852. 

AprUi5th.    Ill  <ihe  Matter  of  The  Oundle  Union  Brewery  Compant, 

AND 

•  

In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  and  1849: 

Croxton's  Case. 

X  HIS  Company  was  ordered  to  be  wound  up  on  the  25th 
It^k  te^""*^  of  May,  1850.  The  affairs  of  the  Company  had  been  car- 
Company,  at  the  ried  on  under  the  provisions  of  a  deed  of  settlement,  dated 
dSwSor^gavo  the  29th  of  September,  1836.  Mr.  George  Croxton  signed 
IMO^  iwrrow-  *^^^  deed,  and  paid  the  proper  deposits  on  his  shares.  He 
ed  for  and  ap-     effectually  transferred  his  shares  to  C.  F.  Yorke,  in  Oc- 

plied  to  the  use 

of  the  Company,  tober,  1842. 

a^iSat"one°of  After  discussions  in  the  Master's  office,  and  an  appeal 
tiiew  two  trot-    |.Q  i-he  Vice-chancellor  Kiiight  Bruce,  heard  on  the  25th 

teei,  the  bond-  ^  ' 

creditor  reco-  of  March,  1851,  the  Lord  Chancellor  decided,  that  Mr. 

and  interest,  Croxton,  under  the  particular  terms  of  the  deed  of  settle- 

Mainsthim  Blent  of  the  Company,  was  not  a  contributory  in  respect 

penonaliy;  and  of  any  liabilities  of  the  Company  (a). 

the  tnutee  paid         ,,  ^  r      j   \  j 

the  debt,  inter-       Mr.  Croxton  was  also  a  trustee  of  the  Company.     Mr. 

The*toi8tee  in-   William  Prenticc  was  the  other  trustee. 

effectually  gave       j^^  134Q   ^.j^g  directors  borrowed  of  Mr.  John  Hudson 

notice  of  the  ' 

proceeding  to  the  sum  of  lOOOt,  for  the  purposes  of  the  Company;  and 

the  Company  Mcssrs.  Croxton  and  Prentice  executed  a  common  money 

^d^tL^^T-  ^^^^>  ^^^^^  *^®  2nd  of  July,  1840,  in  the  penal  sum  of 

der  the  Wind-  2000t  for  securing  the  lOOOi.,  and  interest  at  51,  per  cent, 

ing-up  Act,  o  »  r  ' 

I848,8.5,ci.5).  to  Mr.  Hudson.  By  a  memorandum,  written  on  the  bond, 
the  te^^to^be  ^^^  signed  by  the  directors,  they  expressed  that  the  bond 
wSiul^ofth*  ^^  executed  by  Messrs.  Croxton  and  Prentice  at  the  re- 
Company  under  qucst  of  the  directors,  and  for  the  use  of  the  Company. 

the  Winding-up  rT^^        •    j.  ai.  ^  1  ii-i 

Acta,  the  Court  Inc  interest  on  the  money  borrowed  was  regularly  paid 
^^hich^"    out  of  the  Company's  funds  until  the  1st  of  January,  1850. 

eitablished  the 

borrowing  to  hayt  been  an  authorised  act: — //eW,  that  the  trustee  was  entitled  to  stand  as  a  cre- 
ditor for  1 000^  and  interest,  and  his  costs,  charges,  and  expenses  properly  incurred  as  a  trustee 
in  defence  of  the  action  and  of  the  motion;  but  he  was  allowed  no  damages  for  costs  incurred  in 
raising  the  amount 

(a)  See  tliis  case  reported  on  this  point,  1  De  G.,  M.,  &  G.  600. 
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Mr.  Hudson  commenced  an  action  in  February,  1850,         1862. 
against  Mr.  Croxton  alone,  to  recover  the  lOOOZ.  and  inter-         j^  ^ 
est    Mr.  Croxton  gave  notice  of  the  action  to  the  directors  Oundl*  Union 
and  solicitor  of  the  Company,  and  also  to  Mr.  Prentice.  

Mr.  Croxton,  on  the  26th  of  April,  1850,  gave  a  written  casb. 
notice  to  the  directors  and  solicitor  of  the  Company  under 
the  provisions  of  the  5th  clause  of  the  5th  sect,  of  the 
Winding-up  Act,  1848,  requiring  them  to  pay  the  money 
or  defend  the  action,  and  indemnify  him ;  but  the  request 
was  not  complied  with. 

The  action  was  tried  on  the  30th  of  April,  1850,  and 
the  verdict  was  for  the  plaintiff,  for  the  principal,  interest, 
and  costs,  which  Mr.  Croxton  paid  shortly  afterwards. 

Mr.  Croxton  carried  in  a  claim  before  the  Master  to  be 
allowed  to  stand  as  a  creditor  of  the  Company  for  the 
amount  of  principal,  interest,  and  costs,  which  he  had 
paid,  and  also  for  damages  arising  from  costs  incurred  in 
providing  the  money  for  the  purpose ;  but  the  Master,  up- 
on a  consideration  of  the  terms  of  the  deed  of  settlement, 
was  of  opinion  that  it  gave  the  directors  no  authority  to 
borrow  money  in  the  way  it  had  been  lent  by  Mr.  Hudson, 
and  disallowed  the  claim  on  the  23rd  of  March,  1851. 

The  question  was  brought  on  and  heard  before  the  Vice- 
Chancellor  Knight  Bruce  on  the  2nd  and  8th  of  May,  1851, 
when  his  Honour  directed  an  action  to  be  brought  to  try  the 
validity  of  the  debt  and  the  liability  of  the  Company  to 
pay  the  debt  and  interest ;  but  reserved  the  question  as  to 
the  costs,  and  the  right  of  Mr.  Croxton  for  damages  arising 
from  the  costs  he  had  been  put  to  in  raising  the  amount; 
and  the  motion  was  directed  to  stand  over  until  after  the 
trial  The  action  was  accordingly  tried,  and  a  verdict 
was  given  establishing  the  right  of  the  directors  to  borrow 
the  money. 

The  motion  was  now  renewed. 

Mr.  Wigram  and  Mr.  Hislop  Clarke^  in  support  of  the 
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1852.        motion,  submitted  that  the  right  of  Mr.  Croxton  to  be  a 

"  j^^^  '      creditor  in  respect  of  the  principal  and  interest  which  he 

OundlbUnion  had  paid  having  been  established,  he  had  a  right  to  be  ad- 

mitted  as  a  creditor  of  the  Company  for  the  amount;  and 

^*c^'''"  the  costs  of  the  proceedings  before  the  Master,  and  at  law, 
and  in  this  Court,  would  ordinarily  follow.  He  was  equally 
entitled  to  be  recompensed  the  money  ho  had  expended 
in  raising  the  means  of  paying  the  money  which  the  Com- 
pany was  bound  to  have  paid,  and  this  Court  should  pro- 
tect him  as  a  trustee  by  giving  him  these  costs. 

Mr.  Bacon  and  Mr.  Roxburgh,  not  contesting  Mr.  Crox- 
ton's  right  to  be  a  creditor  for  the  principal  and  the  inter- 
est thereon,  contended  that  Mr.  Croxton  ought  not  to 
have  incurred  any  expense  in  an  action  in  which,  as 
against  Mr.  Hudson,  he  had  no  ground  of  defence,  and 
that  these  costs  should  be  disallowed. 

They  also  contended,  that  when  the  Master  had  disal- 
lowed his  claim,  Mr.  Croxton's  proper  course  was  to  have 
applied  to  the  Master  under  the  91st  section  of  the  Wind- 
ing-up Act,  1848,  to  grant  an  issue,  or  a  case,  or  an  action 
at  law,  which  would  have  rendered  the  costs  in  Court  on 
the  hearing  of  this  motion  unnecessary,  and  therefore 
that  these  costs  should  be  disallowed.  And  they  submit- 
ted, that,  under  all  the  circumstances,  Mr.  Croxton  was 
not  entitled  to  any  allowance  in  the  nature  of  damages 
for  his  costs  in  raising  the  money  with  which  to  pay  the 
debt,  interest,  and  costs  to  Mr.  Hudson. 

The  Vice-Chancellor: — 

Mr.  Croxton,  being  a  trustee,  and  in  the  character  of  trus- 
tee for  the  Company,  has  borrowed  money  of  Mr.  Hudson, 
which,  together  with  costs,  has  been  recovered  by  judgment 
against  Mr.  Croxton.  The  Master  considered  that  this  was 
not  sufficiently  authorised  by  the  Company's  deed,  and  dis- 
allowed Mr.  Croxton's  claim.  The  action  has,  however,  esta- 
blished the  borrowing  of  the  lOOOi  to  have  been  an  au- 
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thorised  act:   Mr.  Croxton  was  therefore  entitled  to  be        1862. 
indemnified  personally.     He  is  also  entitled  to  his  costs,        jnn 
charges,  and  expenses,  properly  incurred  by  him  as  a  trus-  Otndle  Union 

tee  in  defence  of  the  action  by  Mr.  Hudson,  which  has  thus         

been  proved  to  be  a  claim  against  the  Company.    He  is  also        cisb. 
entitled  to  the  costs  of  this  motion,  and  to  his  costs  before 
the  Master.    I  cannot,  however,  give  him  any  sum  on  ac- 
count of  damages  sustained  by  him  in  raising  the  money. 


In  the  Matter  of  Howard's  Estate, 

AND 

In  the  Matter  of  The  Tbustee  Act,  1850. 


AprU  19. 


jyLit  BIOO  appeared  in  support  of  a  petition  presented  Upon  a  petition 

under  the  Trustee  Act,  1850,  asking  that  the  legal  estate  theTnistee  Ac*t[ 

outstanding  in  an  infant  trustee  might,  by  order,  be  vest-  l^^cJ^Jl 

ed  in  a  purchaser  to  whom  the  property  had  been  conveyed  dined,  without 

to  uses  in  bar  of  dower.     He  referred  to  the  7th  section  of  sidemtion,  to 

the  Trustee  Act,  1850,  which  authorised  the   Court  to  ^te^auhe^^ 

make  an  order  vesting  the  trust  or  mortcage  estates  of  in-  "^*®  ^  *  p"^ 

.  chaser  to  uses 

fants  "in  such  person  or  persons,  in  such  manner,  and  for  in  bar  of  dower, 
such  estate  as  the  said  Court  shall  direct;"  and  declaring,  order^waTsub- 
that  "  the  order  shall  have  the  same  effect  as  if  the  infant  *«q'{«n*»y  «^« 

by  v.  C.  Am- 

trustee  or  mortgagee  had  been  twenty-one  years  of  age,  dertley.) 
and  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate.'' 

The  Vice-Chancellor  said,  there  would  be  no  objection 
to  an  order  vesting  the  legal  estate  in  the  purchaser  in 
fee;  but  his  Honour  declined,  without  further  considera- 
tion, to  decide  that,  under  the  7th  section  of  the  Trustee 
Act,  an  estate  could  be  vested  to  uses  to  bar  dower. 

The  order  was  not  made  (a). 

(a)  In  the  following  case,  for  porters  are  indebted  to  Mr. 
the  particulars  of  which  the  Re-      Bromehead,  the  Vice-Chancellor 
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1852.  Kinderdey  made  an  order  under      gal  estate  in  the  purchaser  to 

the  Trustee  Act,  vesting  the  le-      uses  in  barof  dower: — 


In  the  Matter  of  Lush's  Estate, 

AND 

Mom  8th  d:  ^^  *^®  Matter  of  The  Trustee  Act,  1850 : 

24M.  Ex  parte  Greive. 

XN  this  case  a  preliminary  application  had  been  made  to  one  of  the 
Masters  of  the  Court  imder  the  38th  section  of  the  Trustee  Act^ 
who,  in  pursuance  of  the  same  section,  had  given  his  certificate  of 
the  "  material  facts,"  and  of  his  opinion  that  Mr.  Greive,  the  appli- 
cant, was  entitled  to  an  order  in  the  form  set  forth  in  the  certificate. 

Mr.  Bromeheadj  who  appeared  in  support  of  a  motion  on  the 
part  of  Mr.  Greive,  now  asked,  in  pursuance  of  the  39th  section  of 
the  Trustee  Act,  for  an  order  to  the  effect  set  forth  in  the  certificate, 
upon  which  it  appeared  that  the  legal  estate  in  certain  fireehold 
hereditaments,  to  which  Mr.  Greive  was  beneficially  entitled  in  fee, 
was  vested  in  Catherine  Amy  Lush,  an  infant ;  and  that  Mr.  Greive 
was  entitled  to  a  vesting  order  under  the  Trustee  Act. — ^The  Master 
certified  in  favour  of  vesting  the  hereditaments  in  Mr.  Greive  to 
uses  in  bar  of  dower. 

The  Vice-Chancellor  Kinderdey  desired  the  matter  to  stand  over. 

May  24<A.  On  the  petition  being  mentioned  again  this  day,  his  Honour  made 

the  order  in  the  terms  of  the  Master's  certificate,  excepting  that  part 
of  it  in  which  the  Master  had  approved  of  a  declaration  to  be  added 
to  the  limitations,  that,  if  Mr.  Greive  should  die  leaving  a  widow,  she 
should  not  be  entitled  to  dower;  and  the  Court  directed  that  such 
declaration  should  not  stand  as  part  of  the  order. 

The  following  is  the  Minute  of  the  Order  made : — 

Let  the  closes,  pieces,  or  parcels  of  land  and  hereditaments,  situate 
&c.,  in  the  Master's  report  mentioned,  vest  in  the  said  James  Hen- 
ry Greive  and  his  heirs,  to  such  uses,  for  such  estates,  and  in  such 
manner  as  the  said  James  Henry  Greive  shall  by  any  deed  or  deeds 
appoint ;  and  in  default  of  and  until  such  appointment,  and,  so  far 
as  no  such  appointment  shall  extend,  to  the  use  of  the  said  James 
Henry  Greive  and  his  assigns,  during  his  life,  without  impeachment 
of  waste;  and,  after  the  determination  of  that  estate  by  any  means 
in  his  lifetime,  to  the  use  of  the  said  John  Woodroffe  and  his  heirs, 
during  the  life  of  the  said  James  Henry  Greive,  in  trust  for  him  and 
his  assigns ;  and,  after  the  determination  of  that  estate,  to  the  use  of 
the  said  James  Henry  Greive,  his  heirs  and  assigns,  for  ever. 
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1862. 


The  Great  Western  Railway  Company  v.  The  Oxford,  jipru  le,  20 
Worcester,  and  Wolverhampton  Railway  Company.  ^  21. 

-A.  SCHEME  for  the  formation  of  a  broad  gauge  railway  The  Act  of  Pu*- 
from  Oxford  through  Worcester  to  Wolverhampton,  was  ^^^  a  Rail- 
projected  in  1844,  by  certain  individuals,  in  concert  with  way  Company, 

mi      /-I  -irr  .  i  •  •  directed  that 

The  Great  Western  Railway  Company,  the  object  being  to  the  railway, 
unite  Wolverhampton  to  the  Great  Western  at  Oxford.  The  ^y^  J^^  ' 
projected  railway  was  incorporated  by  Act  of  Parliament,  J^^clrai*n^ 
in  August,  1845,  upon  a  compromise  between  the  Great  to  the  «ti«fiu:- 

-wwr      ^  r>t  •11-1  •  ******  0^  ^®  ***" 

Western  Company,  as  representing  the  broad  gauge  inter-  ginecrofa 
ests,  and  the  London  and  Birmingham  Railway  Company,  Raiiw^*^*m- 
which  is  now  merged  in  The  London  and  North  Western  i«ny.  apd 

°  ^  ^        should  be  of 

Kail  way  Company,  as  representing  the  narrow  gauge  in-  »uch  gauge  and 

terests;  provision  being  made  by  the  Act  for  the  rails  be-  would  admit 

ing  laid  down,  adapting  the  line  to  the  gauge  of  the  two  tote'con-^^ 

railways,  and  to  allow  the  free  passage  of  carriages  to  or  "tructed  being 

,  worked  con- 

from  each ;  provision  was  also  made  by  the  Act  authorising  tinuousiy  with 

the  Great  Western  Railway  Company  to  take  a  lease  of  rafiwa^;  Sd^ 

the  line  when  formed,  and  also  to  appoint  six  members  of  th^^*^*'? 

their  own  body  to  be  directors  of  the  Company  then  formed,  ^^y  ^  '^  con- 
structed was 

intended  to  be 
connected  with 
two  narrow  gauge  railways  at  specified  junctions,  the  Act  directed,  that,  along  the  portions  of  the  rail- 
way north  of  a  specified  point  on  their  line,  additional  rails  should  be  laid  down,  so  as  to  adapt  the 
lines  as  well  to  the  narrow  as  to  the  broad  gauge  there.  The  Company  proceeded  to  form  a  line  on 
the  narrow  gauge  for  the  whole  length  on  the  north  of  the  specified  point  on  their  line,  as  also  on  a 
part  of  the  line  south  of  that  point,  with  earth  work  and  timber  work,  so  as  to  admit  of  the  broad 
gauge  rails  being  added,  and  of  the  railway  being  a  mixed  gauge  line  throughout,  with  double  rails 
to  the  north  of  the  specified  point.  The  broad  gauge  Company  were  entitled  to  shares  in  the 
mixed  gauge  Railway  Company;  and  in  a  suit  by  the  broad  gauge  Company,  suing  on  behalf  of 
tbemselres  and  the  other  shareholders,  against  the  directors  of  the  mixed  gauge  Company,  they 
asked  for  an  injunction  to  restrain  the  construction  of  the  railway  otherwise  tha^  upon  the  broad 
gauge  throughout  its  entire  length,  or  otherwise  to  restrain  the  Iciying  down  the  narrow  gauge  at 
aU  south  of  the  specified  point;  also  to  restrain  the  laying  down  the  narrow  gauge  north  of  the 
specified  point,  until  the  rails  on  the  broad  gauge  had  been  laid  down  throughout  the  line;  and  also 
to  restrain  the  opening  the  railway  on  any  part  till  the  rails  on  the  broad  gauge  had  been  laid 
down  on  the  whole  line.  But  held^  that  the  Court  could  not  grant  an  injunction  for  any  of  such 
objects. 

The  course  of  the  Court  provides  for  the  costs  of  motions  for  injunctionsin  a  way  njost  just,  by 
leaving  the  party  moving,  if  his  suit  fails,  to  pay  the  costs,  and,  if  his  suit*BUCceeds,  providing  for 
his  costs  effectually. 
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1852.  Disagreements  arose  between  the  Great  Western  and  the 

Great       Oxford,  Worcester,  and  Wolverhampton  Railway  Company ; 

Wb«tkrn      2Lnd  terms  of  arrangement  were  come  to  between  the  Ox- 
Rail  way  Co.  ° 

«.  ford,  Worcester,  and  Wolverhampton  Railway  Company 

WoRCERTBR,  and  the  London  and  North  Western  and  the  Midland 
^''hamton'*"  Counties  Railway  Companies,  by  which  it  was  stipulated, 
Rauwat  Co.  that  the  whole  concern,  without  incumbrances,  when  com- 
pleted, should  be  worked  by  those  Companies,  who  should 
have  the  perfect  control  thereof,  and  exercise  all  the  rights 
of  the  Oxfoi:d,  Worcester,  and  Wolverhampton  Company, 
and  should  find  stock,  and  work  the  concern  for  twenty-one 
years,  on  certain  stipulated  terms,  one  of  which  was  that  one 
line  only  on  the  narrow  gauge  should  be  laid  down  in  the 
first  instance.  The  Great  Western  Railway  Company  being 
aggrieved  at  this  arrangement,  Mr.  Beman,  a  sharehold- 
er in  the  interest  of  the  Great  Western  Railway  Company, 
instituted  a  suit  to  set  aside  the  agreement,  and  to  restrain 
the  parties  from  carrying  it  into  effect,  and  from  construct- 
ing the  railway  in  the  manner  stipulated.  This  was  the 
suit  oi Beman  v.  Rufford  (a),  which  was  instituted  in  March, 
1851.  The  circumstances  of  the  Company,  as  regarded  its 
disputes  with  the  Great  Western  Railway  Company  up  to 
this  time,  are  fully  stated  in  Mr.  Simons'  report  of  the  case. 

Upon  that  hearing,  the  Court  gave  the  defendants  liberty 
to  try  the  validity  of  the  agreement,  but  expressed  an 
opinion  that  it  was  invalid,  and  granted  the  injunction 
asked  in  the  mean  time.  The  defendants  abandoned  all 
attempts  to  maintain  the  agreement,  and  the  injunction 
continued  in  full  force. 

Further  negotiation  with  the  Great  Western  Railway 
Company  having  failed,  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company  took  the  steps  necessary 
as  preliminary  to  extend  their  line  from  a  point  on  it  at 
Wolvercot  to  the  line  of  the  South  Western  Railway  Com- 

(a)  1  Sim.,  N.  S.,  550. 
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pany  at  Brentford,  and  a  general  meeting  sanctioned  the         18/^2. 
employment  of  the  name,  seal,  monies,  funds,  and  credits       q^lej^ 

of  their  Company,  to  obtain  the  requisite  powers  from  Par-  |J^*""p 
liament.  «. 

The  Great  Western  Railway  Company  thereupon,  on  be-  woii«bt«», 

half  of  themselves  and  all  other  the  shareholders  of  the  ^^^  Wolver^ 

HAMPTON 

Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  Railway  Co. 
except  such  defendants  as  were  shareholders,  filed  their 
bill  against  Mr.  Rushout  and  others,  and  certain  share- 
holders in  the  Company;  and,  upon  a  motion  in  that  suit, 
this  appropriation  of  the  funds  and  pledging  of  the  credit 
of  the  Company,  and  the  contracts  to  carry  the  same  into 
effect,  were  held  to  be  illegal,  and  were  restrained  by  in- 
junction ;  but  the  Court  declined  to  restrain  the  Company 
from  introducing  or  soliciting  the  proposed  bill,  or  using 
the  name  and  seal  of  the  Company  for  the  purpose;  and 
other  questions  of  importance  were  then  decided,  as  re- 
ported in  the  case  of  l^he  Oreat  Western  Railway  Company 
V.  Rushout  (a). 

The  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  then  proceeded  to  form  their  line,  for  a  part 
thereof,  on  the  narrow  gauge.  They  laid  down  a  single 
line  of  rails  on  that  gauge  from  Abbotswood,  northward, 
to  Wolverhampton,  and  also  from  Abbotswood,  south- 
ward, to  Evesham;  but  the  Great  Western  Railway  Com- 
pany  were  ignorant  of  their  proceedings  untU  after  the 
24th  of  February,  ]  852,  when  the  decision  in  The  Great 
Western  Railway  Company  v.  Rushov/t  (6)  gave  them  ac- 
cess to  the  books. 

The  bill  in  this  cause  was  filed  on  the  18th  of  March, 
1852,  in  which  the  Great  Western  Railway  Company  and 
Robert  Beman,  Major  Henry  Court,  and  Frederick  Pratt 
Barlow,  on  behalf  of  themselves  and  all  other  the  share- 
holders in  the   Oxford,  Worcester,  and  Wolverhampton 

(a)  Vide  ante,  p.  290.  (h)  Reported  ante,  p.  290. 
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1852.        Railway  Company,  except  such  of  the  shareholders  there- 
Grbat        ^^  ^  were  defendants,  were  plaintiffs;   and  the  Oxford^ 
^Wbstern      Worcester,  and  Wolverhampton  Railway  Company,  George 
9,  Rushout,  Henry  Goodear  Busby,  Michael  Grazebrook,  Zadoc 

WoBcxOTBB,  Aaron  Jessel,  William  Lewis,  Benjamin  Olivera,  William 
^"'Lu^fT''  Henri,  Thomas  Jonathan  Thorp,  Charles  William  Tyndal, 
Railway  Co.  gamuel  Baker,  Thomas  Bulkeley,  Richard  Potter,  Henry 
Simonds,  and  Thomas  Williams,  who  were  such  of  the 
directors  in  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  as  were  appointed  by  the  general  body 
of  shareholders;  and  Charles  Russell,  and  William  Kep- 
pel,  Lord  Viscount  Barrington,  Edward  Wheler  Mills,  and 
William  Tothill,  being  such  of  the  directors  of  the  same 
Company  as  were  appointed  by  and  were  shareholders, 
holding  shares  in  trust  for  the  Great  Western  Railway 
Company,  in  pursuance  of  powers  contained  in  the  Act  of 
Parliament  constituting  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company,  were  defendants.  The 
prayer  of  the  plaintiffs'  bill  was,  that  it  might  be  declared, 
that,  according  to  the  true  construction  of  the  Acts  of 
Parliament,  the  said  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway  ought  throughout  its  whole  length  to  be  con- 
structed on  the  broad  gauge,  sq  as  to  admit  of  the  same 
being  worked  continuously  with  the  Great  Western  Rail- 
way; that  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company  were  not  authorised  under  any  circum- 
stances to  lay  down  rails  on  the  narrow  gauge  on  that 
portion  of  the  line  which  lay  between  Abbotswood  and 
Evesham,  or  on  any  part  of  their  line  to  the  south  of  Ab- 
botswood; and  further,  that  they  were  not  authorised,  on 
any  part  of  their  line  to  the  north  of  Abbotswood  afore- 
said, to  lay  rails  on  the  narrow  gauge,  unless  and  until 
they  should  have  laid  rails  throughout  the  whole  length  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  on 
the  broad  gauge,  so  as  to  adapt  the  line  to  be  worked  con- 
tinuously with  the  Great  Western  Railway;  and  that  the 
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Oxford,  Worcester,  and  Wolverhampton  Railway  Company,        I8fi2. 
their  directors,  servants,  and  agents,  might  be  restrained,      "griat" 
by  the  order  and  injunction  of  the  Court,  from  taking  any      Westbrn 
Steps  or  doing  any  act,  and  particularly  from  expending  ».  "^ 

the  monies  or  funds  of  the  Company,  or  any  monies  bor-  Worcbatkr, 

rowed  or  to  be  borrowed  by  or  on  the  credit  of  the  Com-  '^'^S.^™^*" 

'  HAMPTON 

pany,  or  in  any  way  pledging  or  using  the  credit  of  the  Railway  Co. 
Company  in  or  towards  or  for  the  purpose  of  constructing 
their  line  of  railway,  in  the  first  instance,  otherwise  than 
on  the  broad  gauge  throughout  its  entire  length,  and  so 
as  to  enable  the  same  to  be  worked  continuously  with  the 
Great  Western  Railway,  together  with  additional  rails  to 
the  north  of  Abbotswood  and  side  lines,  pursuant  to  the 
provisions  of  the  Acts  of  Parliament  in  the  bill  mention- 
ed; and  in  particular,  that  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company,  and  the  same  defend- 
ants above  named,  and  the  servants  and  agents  of  that 
Company,  might  be  restrained  under  any  circumstances 
from  lajdng  rails  on  the  narrow  gauge  on  the  line  between 
Abbotswood  and  Evesham  in  the  bill  also  mentioned,  or 
any  part  of  the  line  to  the  south  of  Abbotswood;  and  that 
they  might  also  be  restrained,  as  to  that  part  of  the  line  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  which 
lay  to  the  north  of  Abbotswood,  from  laying  rails  on  the 
narrow  gauge,  unless  and  until  they  should  have  laid  rails 
throughout  the  entire  length  of  the  railway  on  the  broad 
gauge;  and  that  they  might  also  be  restrained  from  open- 
ing or  using  any  part  of  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway,  except  a  loop  line  in  the  bill  mentioned, 
unless  and  until  they  should  have  laid  rails  upon  and  have 
opened  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
throughout  its  entire  length  on  the  broad  gauge;  and  also 
that  they  might  in  like  manner  be  restrained  from  con- 
structing or  using  any  of  the  works  of  the  railway,  or  lay- 
ing down  or  using  the  rails  thereof,  otherwise  than  in  con- 
formity with  the  Oxford,  Worcester,  and  Wolverhampton 
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1862.  Railway  Act,  1845,  and  the  several  other  Acts  under 
'^'^li^^  which  the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
Weotbrn      -^ay  ^as  constituted,  and  the  true  spirit  thereof. 

Railway  Co.  "^  '  ^ 

mRcsnvR,  ^^^  ^^  ^  motion  on  the  part  of  the  plaintiffs  for  an 
AND  WoLVER-  injuuctlou  in  the  terms  of  the  prayer  of  the  bill  against 
Railway  Co.  the  defendants,  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway  Company,  and  George  Rushout,  and  the 
other  directors  of  the  defendant  Company,  who  were  ap- 
pointed by  the  general  body  of  the  shareholders  of  the 
Company. 

The  questions  raised  on  this  motion  were  mainly  as  to 
the  construction  of  "  The  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Act,  1845;"  the  purport  of  some  of  the 
sections  of  this  Act  is  set  out  ante,  pp.  292,  293,  and  294. 

The  following  sections  were  also  important: — 

Sect.  28  incorporated  the  Companies  Clauses  Consolida- 
tion Act,  1845,  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Railways  Clauses  Consolidation  Act,  1845, 
with  this  Act. 

Sect.  38.  It  is  enacted,  that  the  railway,  branch  rail- 
ways, and  works  should  be  constructed  and  completed  in 
all  respects  to  the  satisfaction  of  the  engineer  for  the  time 
being  to  the  Great  Western  Railway  Company,  and  that 
the  railway  should  be  formed  of  such  gauge,  and  accord- 
ing to  such  mode  of  construction,  as  would  admit  of  the 
same  being  worked  continuously  with  the  Great  Western 
Railway. 

Sect.  44,  after  reciting  that  the  railway  by  that  Act  au- 
thorised to  be  made  was  intended  to  be  connected  with 
the  Birmingham  and  Gloucester  Railway  at  Abbotswood, 
and  with  the  Grand  Junction  Railway  near  Wolverhamp- 
ton, and  that  the  branch  railway  to  Stoke  Prior  thereby 
authorised  was  also  intended  to  be  connected  with  the 
said  Birmingham  and  Gloucester  Railway;  and  that  it  was 
expedient,  that,  on  the  line  of  the  branch  railways,  and 
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on  the  line  to  Kingswinford  thereby  also  authorised,  as  well         1862. 
as  on  the  main  line  between  the  Birmingham  and  Glou-      ^grjut^ 
cester  and   Grand   Junction   Railways,   additional  rails      Wbstern 
should  be  laid  down,  so  as  to  adapt  these  lines  as  well  to  9. 

the  gauge  of  the  said  Birmingham  and  Gloucester  and  Worcsotkr, 
Grand  Junction  Railway  Companies  as  to  the  gauge  of  the  ^^^  Wolver- 
rails  of  the  Great  Western  Railway,  for  the  purpose  of  ad-  Railway  C«. 
mitting  the  free  and  uninterrupted  passage  of  carriages, 
waggons,  and  trucks  passing  from  or  to  the  said  Birming- 
ham and  Gloucester  and  Grand  Junction  Railway  Com- 
panies, it  is  enacted,  that  the  Company  thereby  incor- 
porated should,  and  they  were  thereby  required  to,  lay 
down  and  maintain  upon  the  whole  extent  of  the  railway 
thereby  authorised,  between  the  point  of  junction  thereof 
with  the  Birmingham  and  Gloucester  Railway  at  Abbots- 
wood,  and  the  point  of  junction  thereof  with  the  Grand 
Junction  Railway  near  Wolverhampton,  as  well  as  on  the 
branch  railways  thereby  authorised  to  Kingswinford  and 
Stoke  Prior,  such  additional  rails  adapted  to  the  gauge  of 
the  Birmingham  and  Gloucester  and  Grand  Junction  Rail- 
ways respectively,  as  might  be  requisite  for  allowing  the 
free  and  uninterrupted  passage  as  aforesaid  of  carriages, 
waggons,  and  trucks  passing  to  or  from  the  Birmingham 
and  Gloucester  and  the  Grand  Junction  Railways  respect- 
ively, or  from  the  last-mentioned  railway  to  the  Birming- 
ham and  Gloucester  Railway,  or  passing  from  one  portion 
of  the  Birmingham  and  Gloucester  Railway  to  another 
portion  thereof,  or  to  or  from  any  intermediate  place  be- 
tween the  two  railways  to  the  one  or  the  other  of  them ; 
and  it  was  enacted,  that  such  additional  rails  should  be 
laid  down,  maintained,  and  used,  to  the  satisfaction  and 
approval  of  the  Board  of  Trade ;  and  that  all  the  neces- 
sary facilities  and  accommodations  should  be  afforded  by 
the  Company  thereby  incorporated,  or  their  lessees,  for 
the  convenient  use  thereof;  and  that  it  should  be  lawful 
for  the  Board,  at  any  time,  on  complaint  made  by  any 
Company  or  person  interested  in  the  question,  that  such 
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1652.        additional  rails  had  not  been  laid,  or  that  such  facilities 

"grbat^      ^'  accommodations  were  not  afforded,  to  order  and  direct 

Wmtibn     the  Company  thereby  incorporated,  or  their  lessees,  to 

V.  adopt  such  regulations  as  they  might  see  fit  to  require 

W0RCX8TBB,    "^ith  reference  to  the  laying  down  of  such  additional  rails, 

^''?..?^~^**"  or  to  the  use  of  the  additional  rails  and  other  conve- 

Railway  Co.   nicnces  aforesaid,  and  for  the  purpose  of  securing  such 

free  and  uninterrupted  passage  thereon  as  aforesaid. 

Sect  45  enacted,  that,  wherever  the  railway  thereby 
authorised,  or  any  of  the  branches  thereof,  should  join  or 
communicate  with  any  existing  railway  or  railways  then 
already  authorised,  constructed  of  a  different  gauge,  the 
Company  thereby  incorporated,  or  their  lessees,  should 
provide,  free  of  charge  for  the  use  thereof  to  all  persons 
or  Companies  using  their  railway  or  branch  railways, 
r  such  machinery  and  apparatus  as  might  be  necessary  for 

readily  transferring  the  goods  intended  ta  pass  on  such 
other  railway  to  or  from  that  railway  or  any'  of  the 
branches,  so  as  to  admit,  in  the  most  convenient  manner, 
of  the  transfer  of  such  goods,  or  of  the  carriages  in  which 
the  same  were  conveyed  to  or  from  such  other  railway, 
subject,  in  case  of  complaint,  to  the  orders  of  the  Board 
of  Trade. 

Sect.  128  authorised  a  lease  for  years  of  the  said  rail- 
way and  works  to  the  Great  Western  Railway  Company. 
Sect.  1 29  authorised  a  sale  and  transfer  thereof,  or  of 
parts  thereof,  to  the  same  Company,  as  therein  mention- 
ed; and  that,  on  completion  of  the  purchase,  the  said 
Great  Western  Railway  Company  might  hold  the  railways 
or  the  part  purchased  by  them,  and  use,  exercise,  and  en- 
joy all  the  rights,  powers,  and  privileges  thereby  conferred 
on  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  in  relation  thereto ;  and  from  and  after  such  pur- 
chase, the  said  railways,  or  the  purchased  part  thereof,  were 
to  be  amalgamated  with  and  form  part  of  the  undertaking 
belonging  to  the  Great  Western  Railway  Company. 


'I 
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Sect.  131,  after  reciting  that  the  Great  Western  Rail-        1852. 
way  Company  were  willing  to  undertake^  in  case  of  need,        grbat 
the  due  completion  of  the  railway  and  branches,  enacted,    t^^^^^qo. 
that,  in  the  event  of  the  Oxford,  Worcester,  and  Wolver-  ». 

hampton  Railway  Company  failing  to  complete  the  same    worcbbibr, 
within  the  time  thereby  Umited,  it  should  be  lawful  for  the  ^l^^^^' 
Great  Western  Railway  Company,  after  giving  a  month's    Railway  Co. 
notice,  to  enter  upon  and  construct  the  railway,  and  to  ex- 
ercise all  or  any  of  the  powers  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  in  relation  thereto ; 
and  that,  if  at  any  time  the  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company  should,  in  the  opinion  of 
the  Board  of  Trade,  fail  to  proceed  with  the  construction 
of  the  railway  therein  mentioned,  the  Great  Western  Rail- 
way Company  should,  on  being  required  so  to  do  by  the 
Board,  enter  upon  the  railway,  and  should  complete  the 
same. 

Sect.  132  enacted,  that,  in  consideration  of  the  advan- 
tages from  that  Act,  the  Great  Western  Railway  Company 
were,  from  the  passing  of  the  Act,  subjected,  as  to  revision 
of  rates,  to  the  7  &  8  Vict.  c.  85. 

By  sect.  133  the  Birmingham  and  Gloucester  Railway 
Company  were  authorised  to  use  that  portion  of  the  line 
lying  between  Abbotswood  and  Stoke  Prior,  at  a  rent,  and 
subject  to  the  terms  contained  in  sections  134  and  135. 

From  the  evidence  upon  the  motion,  it  appeared  that 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany had  laid  down  a  single  line  of  rail  on  the  narrow 
gauge  from  Abbotswood  to  Wolverhampton,  and  south- 
ward from  Abbotswood  to  Evesham,  but  with  earthwork 
and  timber  so  as  to  enable  the  Company  to  lay  down 
an  additional  rail  on  the  broad  gauge,  and  so  that  a  rail- 
way of  a  mixed  gauge  might  be  formed  throughout  the 
line,  with  a  double  rail  northward  of  Abbotswood,  and 
a  single  rail  south  of  that  place.  It  was  also  in  evi- 
dence that  the  formation  of  a  difficult  tunnel  south  of 

VOL.  V.  0  0  D.  o  s. 
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1862.  Evesham  had  delayed  the  progress  of  the  works  there; 

Grbat  ^^^  ^hat,  on  that  account,  no  lines  had  been  laid  down 

BrnwlTco.  ^^V*^  ^^  Evesham ;  but  that  it  was  the  intention  of  the 

V.  Oxford,  Worcester,  and  Wolverhampton  Railway  Company 

WoiicB8TBR«  to  make  a  double  line  of  mixed  gauge  throughout^  if  their 

^^BJMrTw'^  funds  should  be  sufficient  for  that  purpose.  As  to  the  ade- 

Railway  Co.  quacy  of  the  funds  of  the  Company  to  complete  the  line 

on  both  gauges,  there  was  a  conflict  of  evidence^ 

Mr.  BetheU  and  Mr.  0,  L.  Rttssdl,  in  support  of  the 
motion. 

Mr.  RoUy  Mr.  Malins,  and  Mr.  Jessd  were  heard  on  be- 
half of  the  defendants,  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company,  and  the  directors  appointed 
by  the  general  body  of  shareholders. 

Mr.  BetheU  replied. 

Beman  v.  Rufford(a)y  Cohen  v.  Wilkin8on(b),  Oraham 
V.  The  Birkenhead  Railway  Company  (c),  and  Hodgson  v. 
Earl  Povns(d),  were  cited  in  argument. 

The  evidence  relied  on  and  arguments  adduced  are  re- 
ferred to  in  the  judgment. 

The  Vioe-Chancellob  : — 

This  case  has  been  very  fully  argued,  and,  having  had  an 
opportunity  of  maturely  considering  it,  I  have  made  up  my 
mind  as  to  what  should  be  done  on  this  application.  I 
think  the  plaintiffs  have  not  made  out  a  case  for  the  in- 
j  unction  they  seek. 

The  question  seems  to  me  to  turn  upon  the  construction 
and  effect  of  the  Act  of  Parliament  of  1845,  incorporating 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany.   That  Act  authorises  the  formation  of  the  railway 

(a)  1  Sim.,  N.  S.,  650.  (d)  12Beav.  392, 629;  confirm- 

ed) 1  Mao.  &  G.  481.  ed  on  appeal,  1  De  G^  Mac,  & 

(c)  8  Id.  146.  G.,  6. 
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firom  Wolvercot,  near  Oxford,  to  Wolverhampton,  crossing        1862. 
the  line  of  the  Birmingham  and  Gloucester  Railway  at  a       grbat 
place  called  Abbotswood,  and  proceeding  from  thence  to     Wwtirn 
Wolverhampton.     When  completed,  it  would  leave  the  «. 

broad  gauge  line  at  Wolvercot,  to  cross  a  narrow  gauge    worcwtxr, 
line  at  Abbotswood,  and  fall  into  the  narrow  gauge  of  ^^^^J^^" 
the  Grand  Junction  Railway  at  Wolverhampton.     The    Railway  Co. 
motion  raises  the  question  as  to  what  were  the  principles 
of  the  construction  of  this  railway  as  regards  the  gauge  of 
it,  which  has  been  much  discussed.      That  depends  upon 
the  effect  of  the  38th  and  44th  sections  of  this  Act  of 
J  845.   [His  Honour  read  these  sections  (a),  and  proceeded.] 
The  Company  admit  their  obligation  to  lay  down  the  broad 
gauge  line  throughout,  from  Wolvercot  to  Wolverhampton, 
and,  in  addition  to  that,  to  lay  down  a  narrow  gauge  line 
from  Abbotswood  to  Wolverhampton;  and  several  ques- 
tions have  arisen  as  to  their  obligations  and  powers  with 
respect  to  anything  beyond  that. 

The  first  question  is,  being  bound  to  lay  down  the  broad 
gauge,  are  they  at  liberty  also  to  lay  down  the  narrow  gauge 
line  throughout?  It  appears  to  me  that  they  are.  The 
Act  of  Parliament  which  prescribes  that  the  railway  shall 
be  formed  of  such  gauge,  and  according  to  such  mode  of 
construction  as  will  admit  of  being  worked  continuously 
with  the  Great  Western,  does  not,  as  it  seems  to  me,  pro- 
hibit its  being  laid  down,  so  as  to  be  adapted  to  another 
mode  of  working  as  well,  if  it  suits  the  interest  of  this 
Railway  Company  so  to  do.  This  view  of  the  case  appears 
to  me  to  be  entirely  in  accordance  with  Lord  Cranworth'a 
judgment  in  Beman  v.  Rufford  (6).  The  next  question 
is,  are  they  bound  to  lay  down  a  double  line  throughout? 
I  do  not  think  that  they  are.  Engineering  questions  may 
arise  as  to  whether  it  is  advisable  to  lay  down  a  double 
line,  but  there  is  nothing  in  the  Act  of  Parliament  to  re« 

(a)  See  ante,  p.  442.  (6)  1  Sim.,  N.  S.,  550. 
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strain  them  from  laying  down  a  single  line  if  they  think 
fit.  Next,  are  they  at  liberty  to  lay  down  upon  a  mixed 
gauge^  if  they  think  fit?  I  think  they  are,  I  see  nothing 
to  prevent  their  line  being  a  line  capable  of  being  worked 
continuously  with  the  broad  gauge  line,  adapted  so  as  to 
be  traversable  by  carriages  to  be  run  upon  a  narrow  gauge 
line;  so  that  it  appears  to  me,  if,  when  the  railway  shall 
be  completed,  there  shall  be  a  single  line  of  railway  the 
whole  distance  from  Wolverhampton  to  Wolvercot,  admit- 
ting of  being  worked  continuously  with  the  Great  Western, 
and  with  additional  rails  between  Abbotswood  and  the 
Grand  Junction,  capable,  with  those  additional  rails,  of  be- 
ing worked  by  a  narrow  gauge  line,  that  the  Company  are 
not  bound  to  do  more.  It  appears  to  me  they  have  power  to 
construct  their  line  upon  the  narrow  gauge  between  Abbots- 
wood  and  Wolvercot,  and  that  such  a  line  will  be  a  rail- 
way made  in  accordance  with  the  provisions  of  this  Aot  of 
Parliament.  It  is  the  intention  of  the  Company,  as  sworn 
by  Mr.  Parson,  to  make  the  railway  in  that  way,  with  the 
addition  of  a  single  line  of  rails  south  of  Abbotswood,  and 
a  double  line  of  rails  between  Abbotswood  and  Wolver- 
hampton. Now  what  is  the  Company  doing?  They  are 
beginning  at  the  north  end  and  working  southward ;  they 
have  purchased  land,  and  their  works  are  in  a  more  or 
less  forward  state  throughout,  with  a  view  to  making  a 
mixed  gauge  line ;  and  therefore,  as  it  appears  to  me,  all 
with  a  view  to  make  the  railway  in  a  manner  in  accord- 
ance with  the  Act  of  Parliament,  although  no  rails  have, 
for  the  reason  suggested,  been  as  yet  laid  down  south  of 
Evesham.  It  has  been  suggested,  that  there  is  an  intention 
to  abandon  making  the  line  south  of  Evesham.  I  see  no  evi- 
dence whatever  of  that;  on  the  contrary,  so  far  as  I  can  judge 
from  the  affidavits,  and  from  what  has  been  done,  I  think 
the)!9  is  an  intention  to  complete  the  railway  south  of 
Evesham.  Something,  though  not  very  material,  has  been 
suggested  as  to  expense.     As  the  Company  are  obliged  by 
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the  Act  to  do  one  thing,  if  they  are  going  to  do  something         1852. 
beyond  that,  and  if  it  could  be  shewn  they  have  not  the        grbat 
means  of  doing  both  things,  it  might  be  a  strong  reason    rj^"^*"^ 
for  saying  they  shall  be  restrained  from  doing  anything  «. 

except  what  the  Act  injoins.  But,  as  to  expense,  the  evi-  wobixstbb, 
dence  stands  thus:  Mr.  Barlow,  in  support  of  the  motion,  ^^^J^^^^^' 
speaking  as  to  his  information  and  belief,  states,  that  the  Railway  Co. 
funds  will  be  insufficient  to  make  the  line  according  to 
what  he  considers  to  be  the  obligation  to  make  it  by  the 
Act  of  Parliament,  that  is,  as  I  understand  it,  a  double 
gauge  line,  with  a  variety  of  branches,  some  of  which  have 
been  abandoned.  On  the  other  hand,  Mr.  Thomas  and  Mr. 
Parson,  in  their  affidavits  in  opposition  to  the  motion, 
deposing  to  their  information  and  belief,  state,  that  the 
funds  will  be  sufficient  to  do  what  is  intended,  not  to 
make  a  double  broad  gauge  line  but  to  make  a  single 
mixed  gauge  line.  It  appears  to  me  impossible,  upon 
this  evidence,  to  come  to  the  conclusion,  that  Mr.  Par- 
son and  Mr.  Thomas  are  incorrect  in  their  statements. 
So  far  as  the  works  have  gone,  the  narrow  gauge  works 
are  doubtless  more  advanced  than  the  broad  gauge  works; 
but  I  see  no  harm  in  that.  The  object  of  the  broad  gauge 
is,  that  the  railway,  when  completed,  shall  be  of  such  a 
gauge,  and  of  such  a  mode  of  construction,  as  shall  admit 
of  its  being  worked  continuously  with  the  Great  Western 
Railway.  If  it  is  made  bona  fide  to  Wolvercot,  and,  when 
it  is  completed  and  open  at  Wolvercot,  there  is  a  line  then 
capable  of  being  worked  continuously  with  the  Great 
Western,  it  seems  to  me  that  the  obligation  imposed  by 
the  Act  of  Parliament  will  have  been  performed;  but  if  it 
is  not  so — if,  when  it  is  open  at  Wolvercot,  it  is  opened  as 
a  narrow  gauge  line  only,  not  made  in  compliance  with  the 
38th  section,  though  that  question  is  not  before  me,  it 
would  not,  in  my  opinion,  be  in  accordance  with  the  Act 
of  Parliament,  and  the  law  would  furnish  ample  means 
of  redress  to  the  Great  Western  Railway  Company.  Now, 
a  railway  cannot  be  completed  and  open  all  at  once ;  part 
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iHf/U,       mnm  \Hi  compUdtd  before  the  rest,  and  the  Conpany  reat 

o^ftir      '/  ''^^'^  judge  what  part  thqr  iriU  complete  before  ihqr  do 
Wn9f»tim     |||i5  i^uij^^     jf  jii^y  imy^  ^i^^n^  II  portioii  rf  the  whole,  which 

»,  iM  not  illegal,  I  see  no  reason  whatever  fen*  interfering,  upon 

W»m*'tm»k,  ^^^^  groundfl  upon  which  I  am  asked  to  do  so,  by  granting 
^^1\I?[!I''!1**  '^'•y  V^^  ^f  ^^"^  injunction  with  respect  to  such  portion. 
Ukti.wAv  iUt,  Tli(3  line  is  adapted  obyiouslj  to  the  narrow  gange,  at  the 
place  whore  it  is  made,  because  the  broad  gauge  line 
would  1)0  UBoless  there,  unless  there  was  some  commnni- 
cmiion  betwoon  this  line  and  the  broad  gauge  lina  With 
rttupoct  to  the  injunction  that  I  am  asked  to  grant,  the 
tlmt  of  sovoral  objects  is  to  restrain  the  Company  from 
making  their  railway  in  the  first  instance  otherwise  than 
u|H)n  tho  broad  gauge  throughout  its  entire  length,  with 
atlditional  rails  l>ctween  Abbotswood  and  WolTerhamp- 
loiu  1  think  there  is  no  ground  for  that.  Then,  I  am 
a«k^l  to  graixt  an  injunction,  forbidding  the  laying  down 
ot'  lUo  uar^>w  gaug«  south  of  Abbotswood.  For  the  rea- 
m^iii  1  haw  $taiod«  I  think  that  part  of  the  application 
luu^t  fail  Th<4\«  as  to  that  part  <^  the  line  north  of 
AMh^3(>r\^vL  I  am  asked  to  restrain  them  fixna  laying  the 
^^\U  U)VM^  a  narrow  cawe  till  they  shall  haTe  laid  rails 
<^l^^^^x^H)t  n}v\n  the  hnMbi  eao^e.  That  must  fidlow 
>i^)Mii  I  ha^v  n;^  «ahi.  Kk^uji^  ^  foartkm.  they  haTe  power 
t\^  U>  «^^>»»  tW  Y«arr.*w  ^asEvi^  coDC«iT«ntlT  with  tkefaioad 
^HWN'  KNt>ii*<<y«  Abiv<:sv\x>i  az^i  Wolreriiawpton  And, 
t  A>^  c>'<^v<ra^^  a^^  T."  i^MCzaia  i^  <ipeua^  of  the  nil- 
>fts\\  j^y!sr^  .t  t>«i^  >;^  T^  >f  o.'OK.  31  Kfaid  «bIt  be  done  nf- 
ON  ^W  ^^^^^  4>kaj  :^  ts^  C^eciil.  asti.  a»  a»  ^kai.  I  do  not 
^ ^  :>  <  ^  '^ic^  i^^  uu  mmfo:  I  uvr  jcaKiL  to  bUaSen. 
X^\^  ^NNh-M^  .^^  ?i>f  x^our;  intones  » i^  cans  «f  Aeae 
%«w  NMvx  tt  %  %:i,^  ^i^a*  ^  nufeS  ^i&sc  XniiK  k  i*  W  aid 
«\^».s  >\>i««^     ^    vW  ^9»v:  iai^  ^  T*^?  ifci^Hiji  ■■K  pay 
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1862. 

DiNN  v.  Grant.  April  2;^rd. 

JlLENRY  DINN,  by  his  claim,  stated  the  following  agree-  An  hotel  keep- 

ment: —  alao  the  owner, 

agreed,  on  the 

"Memorandum  of  an  ainreement  made  between  Wil-  24th  of  March, 

,.  _,  /.    1       XT.         r     TT       1      Tx  1    -rr  1851,to8eU 

liam  Boyce,  of  the  Victoria  Hotel,  Dover,  and  Henry  hia  hotel,  and  to 
Dinn,  of  28,  Park  Road,  Clapham  Road,  Surrey:  in  con  si-  Sgon^UwhS- 
deration  of  certain  monies  which  have  been  advanced  by  '*«"^'*'^. 

^    yeara,  receiTing 

Henry  Dinn  to  William  Boyce,  the  said  William  Boyce  half  the  profit*. 

n  -    _  .  1  TT  Tx*  y  The  purchaser's 

agrees  to  sell,  and  the  said  Henry  Dmn  agrees  to  purchase,  wife  (who  was 
the  Victoria  Hotel,  the  house  adjoining,  and  the  ground  ]J^  cWh^r 
in  Russell-street,  for  the  price  of  2900i.    Mr.  W.  Boyce  ^^^.^^^  ^""^ 

/      ^  ^  ^  •^         premises  and 

agrees  to  remain,  and  assist  in  carrying  on  the  business  assisted  in  man- 
for  the  first  two  years,  for  which  he  is  to  receive  half  the  ^^  Fr^ 
profits,  which  is  to  be  ascertained  at  the  expiration  of  each  irttersj^a^^' ' 
year;  at  the  expiration  of  two  years  Mr.  Boyce  to  have  pearedthathe 

,  ,  ,         was  not  ahle 

the  option   of  taking  the  premises  again,  on  repaying  to  supply  the 
Henry  Dinn  all  monies  he  may  have  paid  and  laid  out  in  to'cany^S^ 
the  business,  or  advanced  to  or  for  Mr.  Boyce,  and  also  |>»winess;and 

\  .  ma  letter  of 

one-half  the  increased  value  of  the  said  hotel,  house,  and  the  24th  of 

May   1851  he 

premises,  over  and  above  the  2900t ;  but  should  Mr.  Boyce  wrote  thus  to 
decline  the  purchase,  then  the  purchase  money  to  remain  g^ ^j!^  you^^ 
out  for  seven  years,  at  6t  per  cent,  per  annum.     In  case  must  mortgage 

,  .         .  or  sell  the  pre- 

of  disputes,  matters  to  be  referred  to  arbitration.  mises."   He 

'*  24th  March,  1851.  William  Boyce,  «&"" hL 

Henry  Dinn."  J?«p«'  ^  fi^^« 

nim  a  mortgage 

The  claim  proceeded  to  state,  that,  at  the  date  of  the  for  sums  which 
agreement,  the  sum  of  277i.  98,  4d  had  been  advanced  by  ^  dunThtai, 

and  brought  an 
action  against  the  hotel  keeper,  for,  among  other  things,  a  remuneration  in  respect  of  the  serrices 
of  his  (the  purchaser's)  wife  aboye-mentioned.  The  hotel  keeper  became  bankrupt  Upon  a  claim 
filed  by  the  purchaser  against  the  assignees,  claiming  that  they  should  elect  specifically  to  perform 
the  agreement,  or  that  it  should  be  declared  that  the  purchaser  was  entitled  to  a  lien  for  the  sums 
he  had  advanced  under  the  contract: — J/dd,  that  althougli  the  purchaser  would  have  been  entitled  to 
a  lien,  if  the  contract  had  fiiiled  through  the  vendor's  defoult ;  yet  that,  as  the  purchaser  had  himself 
abandoned  the  contract  the  purchaser  was  not  entitled  to  any  lien,  and  his  claim  was  dismissed. 
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1862.  the  plaintiff  to  Mr.  Boyce;  and  that,  after  the  date  of  the 
agreement,  the  plaintiff  had,  in  reliance  on  the  faith  of 
the  agreement,  advanced  further  sums,  amounting  to  6SL 
188.  2d.y  in  part  satisfaction  of  the  purchase  money  of 
29002.;  but  that  before  Boyce  had  performed  the  agree- 
ment on  his  part,  he  became  bankrupt,  in  December,  1851; 
and  that  the  defendants,  Thomas  Grant  and  Edward  Ed- 
wards, were  the  assignees  of  his  estate  and  effects.  The 
plaintiff  claimed  that  the  assignees  might  elect  either  to 
specifically  perform  the  agreement  or  to  abandon  the  same, 
and  to  repay  to  the  plaintiff  the  sums  of  27  7Z.  9&  4d  and 
632.  18&  2d.,  with  interest;  and  in  case  the  defendants 
should  elect  specifically  to  perform  the  agreement,  then  the 
plaintiff  claimed  to  be  entitled  to  a  specific  performance 
thereof,  he  offering  specifically  to  perform  the  same;  but  if 
the  defendants  should  elect  to  abandon  the  agreement,  then 
the  plaintiff  claimed  to  be  entitled  to  a  lien  upon  the  pre- 
mises comprised  in  the  memorandum  of  agreement  for 
the  two  sums,  with  interest,  and  to  be  paid  the  two  sums 
and  his  costs;  and  in  default  thereof,  he  claimed  to  have 
the  premises  sold,  and  the  produce  thereof  applied  towards 
payment  of  the  two  sums,  and  his  costs. 

The  plaintiff  proved  the  case  stated  by  his  claim. 

On  behalf  of  the  defendants,  Boyce  deposed,  in  effect^ 
that  the  memorandum  was  considered  by  him  to  be  a 
mere  note,  on  which  terms  were  ultimately  to  be  arranged; 
that,  from  the  5th  of  April  to  the  3rd  of  September,  1851, 
the  plaintiff's  wife,  who  was  a  daughter  of  Boyce,  had, 
against  the  remonstrances  of  Boyce,  acted  in  the  manage- 
ment of  the  business,  and  that  she  had  left  in  consequence 
of  quarrels.  Mr.  Boyce  also  produced  a  number  of  the 
plaintiff's  letters  to  him,  from  which  it  appeared  that  the 
plaintiff  had  not  the  means  of  supplying  the  necessary 
ftinds  to  carry  on  the  business,  and,  amongst  others,  he  pro- 
duced a  letter  dated  the  24th  of  May,  1851,  from  the  plain- 
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tiff  to  Mr.  Boyce,  containing  the  following  passage:  ''you  1862. 
must  mortgage  or  sell"  the  premises.  By  another  letter 
of  the  17th  of  June,  1851,  the  plaintiff  claimed  to  be  a 
creditor  of  Mr.  Boyce  in  the  amount  of  4182.  12^.  6(i,  and 
asked  for  a  mortgage  of  the  Victoria  Hotel,  to  secure  the 
amount. 

In  October,  1851,  the  plaintiff  brought  an  action  against 
Mr.  Boyce  for  the  whole  balance  due  to  him,  in  respect  of 
(among  other  things)  the  services  of  the  plaintiff's  wife 
from  the  3rd  of  April  to  the  24th  of  October,  1851,  charg- 
ed at  501 

Mr.  RusseU  and  Mr.  Haldane  for  the  plaintiff. — The 
plaintiff  is  entitled  to  the  specific  performance  of  the  agree- 
ment;  or  to  a  declaration  that  the  monies  which  the  plain- 
tiff had  advanced  on  the  faith  of  the  contract,  should  be 
declared  to  be  a  lien  on  the  property  in  the  hands  of  the 
defendants. 

In  Mackreth  v.  Symmons  (a),  Lord  Eldon,  citing  Burgess 
V.  Wheate  (6),  with  approbation,  says,  that  in  that  case  Sir 
Thomas  Clarke  had  laid  down  the  rule  as  to  vendor  and 
vendee  thus:  "Where  conveyance  is  made  prematurely 
before  money  paid,  the  money  is  considered  as  a  lien  on 
that  estate  in  the  hands  of  the  vendee;  so,  where  money 
was  paid  prematurely,  the  money  would  be  considered  as 
a  lien  on  the  estate  in  the  hands  of  the  vendor,  for  the 
personal  representatives  of  the  purchaser." 

Mr.  Malins  and  Mr.  Bigg  for  the  defendants. — All  the 
correspondence  shews,  that  the  plaintiff  was  without  means 
to  perform  the  agreement  of  the  24th  of  March,  1861,  and 
the  letter  of  the  24th  of  May,  1851,  telling  Mr.  Boyce  that 

(a)  15  Ves.  329,  345.        (b)  1  W.  Bl.  121—123.    And  see  p.  150. 
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1S52.  he  must  mortgage  or  sell  the  property,  the  subject  uf  the 
contract,  is  so  utterly  inconsistent  with  the  notion  ci  the 
existence  of  a  binding  contract,  that  it  must  be  taken  as 
conclusiye  evidence  that  it  was  then  abandoned.  Next^  as 
to  the  alleged  lien.  If  the  contract  was  abandoned  by  the 
purchaser,  then  he  has  no  right  of  lien;  and  the  defendants 
submit,  that  the  letter  of  the  24th  of  May,  1851,  is  an 
abandonment  bj  him  of  the  contract;  or,  if  that  letter  were 
not  sufficient,  then  the  letter  of  the  17th  of  June,  1851, 
and  the  action,  terminated  the  contract,  and  treated  the 
money  advanced  as  a  debt  from  Mr.  Boyce. — They  cited 
Emnff  V.  Osbaldiston  (a). 

Mr.  RusaeUj  in  reply,  contended,  that  the  lien,  having 
once  attached,  was  continued,  especially  under  the  cir- 
cumstance, that  the  plaintiff  had  not  retired  from,  but 
that  Boyce  had  refused  or  was  unable  to  perform,  the  con- 
tract. 

The  Yicb-Chancbllojei,  after  stating  the  claim,  said: — ^I 
will  assume  that  this  was  an  agreement  to  the  specific  per^ 
formance  of  which  the  plaintiff  was  entitled,  and  that  he 
would  have  been  entitled  to  a  lien  if  the  contract  had  failed 
in  consequence  of  the  vendor's  default.  The  plaintiff,  how- 
ever, appears  never  to  have  been  able  to  carry  on  the  busi- 
ness; and  his  conduct  from  the  24th  of  May,  1851,  is  quite 
inconsistent  with  the  agreement  being  in  existence  at  that 
time.  In  his  letter  of  that  date,  the  plaintiff  writes  in  a 
manner  indicating  that  he  considered  he  was  not  under 
any  obligation  by  reason  of  the  agreement.  From  that 
time  all  notion  of  any  agreement  being  in  force  appears  to 
have  ceased;  and  from  that  time  the  plaintiff  treated  Boyce 
as  being  personally  liable  for  sums  expended,  for  which,  if 

(a)  2  My.  &  Cr.  53, 88. 
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thej  luul  been  expended  on  the  footing  of  the  agreement,  1858. 
there  would  have  been  no  personal  liability  in  Boyoe.  The 
action  which  the  plaintiff  brought  against  Bojce  is  incon- 
sistent with  any  liability  in  him,  specifically,  to  perform 
the  agreement  of  the  24th  of  March,  1851.  It  appears  to 
me  that  the  obvious  conclusion  is,  that  the  plaintiff  can- 
not have  any  part  of  the  relief  he  asks,  and  the  claim  must 
be  dismissed,  with  costs. 


T 


Wabe  v.  Polhill. 
HIS  cause  arose  out  of  the  directions  contained  in  a 


Apnl2M. 

The  guardian 


decree  made  in  1805  by  Lord  Eldon,  in  the  cause  of  Ware  °^*"  ^^K 

''  tenant  in  tau 

y.  Polhill  (a).  redeemed  the 

The  guardian  of  Nathaniel  Polhill,   an  infant  tenant  estate,  hut" 

in  tail  of  an  estate,  had,  in  1799,  without  authority,  ap-  S^uo^^^ 

plied  part  of  the  infant's  personal  estate  in  purchasing  p^r^ce  of 

the  land-tax,  which  was  chargeable  in  four  distinct  sums  60,  so  as  to 

on  the  entailed  estate  (6) ;  but  she  had  not  complied  with  tax  a  chLge  on 

the  provisions  of  the  statute  38  Geo.  3,  c.  60,  by  which  f^^^^^^' 

she  was  enabled  to  create  a  legal  charge  on  the  estate  the  guardian, 

who  was  also 

for  the  absolute  benefit  of  the  infant's  estate,  as  against  administrator 
his  estate  in  tail,  by  declaring  the  option  as  provided  for  tenant'in  tail, 
by  that  Act.  il"?!*^?^ 

''  that  the  hind- 

tax  was  an  annuity  or  rent  charge  m  fiiTOor  of  the  infimfb  personal  estate;  and  tiie  Court  directed 
proper  deeds  to  be  executed  by  the  then  tenant  for  life  and  tenant  in  tail,  charging  the  estate  with 
the  amount  of  land-tax  as  an  annuity.  This  was  done  by  deeds  not  aflecting  the  estate  in  re- 
mainder after  the  estate  taiL  On  the  death  of  the  surviror  of  the  tenant  for  life  and  tenant  in  tail, 
the  personal  representative  of  the  in£mt  claimed  the  benefit  of  the  decree  against  the  inheritance: 
— Heldj  that  the  declaration  effectually  charged  the  inheritance;  and  (the  legiil  charges  executed  by 
the  tenant  for  life  and  tenant  in  tail  having  foiled,)  the  tenant  in  remainder,  afier  the  determination 
of  these  estates,  was  directed  legally  to  charge  the  estate  with  the  annuity. 

(a)  11  Ves.  257.  stat.  39&40Oeo.3)  c30;  and  stat. 

(6)  See  stat.  38  Geo  3,  c.  (K);      41  Geo.  3,  c.  72,  consolidated  and 

stats.  39  Geo.  3,  cc.  21, 40, 43, 108 ;      amended  by  stat.  42  Geo.  3,  c.  116. 
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1868.  The  infant  tenant  in  tail  subsequently  died  under  age, 

and  his  guardian  became  his  administratrix. 

On  the  cause  coming  on  in  1805  before  Lord  Eldony  on 
further  directions,  it  was  declared  that  the  plaintiff  in 
that  suit,  the  administratrix  of  the  infant  Nathaniel  Pol- 
hill,  was  entitled,  as  part  of  the  personal  estate  of  the  de- 
ceased infant,  to  four  several  annuities  or  rents-charge,  to 
be  charged  on  and  issuing  out  of  the  settled  heredita- 
ments (describing  them),  to  the  several  amounts  of  the 
land-tax  redeemed  thereon  respectively,  the  same  annui- 
ties to  be  redeemable  by  any  person  having  or  being  en- 
titled beneficially  to  any  estate  in  succession,  remainder, 
or  expectancy,  under  the  will  of  Nathaniel  Polhill,  the 
testator  in  the  cause ;  and  the  Court  directed  that  proper 
deeds  for  securing  the  annuities  should  be  settled  by  the 
Master,  to  be  executed  by  the  tenant  for  life  and  by  the 
tenant  in  tail  in  remainder  of  the  estates,  on  his  attain- 
ing the  age  of  twenty-one  years.  Indentures  of  lease  and 
release  were  accordingly  settled,  and  were  executed  by  the 
tenant  for  life,  and,  on  the  tenant  in  tail  attaining  twenty- 
one,  by  him  charging  the  estate  with  the  annuities  accord- 
ingly; but  no  recovery  was  directed  by  the  decree  to  be 
suffered,  and  no  recovery  was  in  fact  suffered,  so  as  to 
render  the  annuities  a  legal  charge  upon  the  fee  simple. 
The  tenant  in  tail  survived  the  tenant  for  life,  and  died 
in  1828;  and  upon  his  death  the  person  claiming  in  re- 
mainder to  the  remainder-man  in  tail,  who  had  executed 
the  charge,  declined  to  pay  the  annuity,  insisting  that 
there  was  no  charge  on  the  estate  in  respect  of  the  annu- 
ities. The  administratrix  having  died,  letters  of  adminis- 
tration de  bonis  non  of  Nathaniel  Polhill  were  granted  to 
Mr.  Ware,  who  instituted  the  present  suit  to  enforce  the 
payment  of  the  annuities  from  the  persons  who  had  be- 
come seised  of  the  estates. 

Mr.  Olasse  and  Mr.  Ware  appeared  for  the  plaintiff. 
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Mr.  WUlcock  and  Mr.  Bird  for  the  defendanta  1852. 

The  judgment  of  the  Court  in  the  case  of  Ware  v.  Pol- 
hill  (a),  and  the  terms  of  the  decree  in  that  cause,  were  re- 
ferred to;  and  the  following  cases,  Kirkliam  v.  Smith (b)^ 
Cockbum  v.  Thompson  (c),  Fox  v.  Crane  (d),  Lloyd  v. 
Johnes  (e),  BlundeU  v.  Stanley  (/),  Lay  v.  Lane  {g),  were 
cited  in  the  course  of  the  argument. 

The  Vice-Chancellor  : — 

If  the  trustee  and  guardian  of  the  infant,  when  she  ef- 
fected the  purchase  of  the  rent  charge,  had  complied  with 
the  provisions  of  the  38  Geo.  3,  c.  60,  the  land-tax  would 
have  been  a  legal  charge,  by  virtue  of  the  Act,  upon  the 
estates.  Lord  Eldon  intended,  by  the  decree,  to  give  a 
charge  on  the  estate,  as  nearly  equivalent  as  he  could  to 
the  legal  charge,  which  would  have  been  obtained  under 
the  Act;  and  he  directed  deeds  to  be  executed,  to  give 
effect  to  this  intention;  but  the  parties  did  not  comply 
with  the  direction,  and,  they  not  having  done  so,  this  bill 
was  filed.  The  decree  contained  a  declaration  effectually 
charging  the  estates  with  these  annuities;  but  the  direc- 
tion, which  was  to  give  effect  to  this  declaration,  was 
not  properly  complied  with.  Now,  the  annuities  remain- 
ed an  equitable  charge  by  force  of  the  decree,  the  effect 
of  which  is  to  bind  the  inheritance  for  ever  (A).  The  de- 
claration now  to  be  made,  must  be  to  that  effect;  and 
there  must  be  a  direction,  that  all  parties  shall  do  and  ex- 
ecute all  proper  acts  and  conveyances.  The  plaintiff  is 
entitled  to  the  costs  of  the  suit,  but  he  must  pay  the 
costs  of  the  necessary  deeds. 

(a)  11  Ves.  267,  281.  (g)  Cr.  &  Ph.  305. 

(b)  Amb.  518.  (A)  As  to  merger  of  land-tax 
(<;)  16  Yes.  321.                              purchased  by  a  guardian  of  an 

(d)  2  Yem.  306.  infant  tenant  in  tail,  see  Blun- 

(e)  9  Yes.  55.  deU  v.  Stardey,  3  De  G.  &  S.  433. 
(/)  3  De  G.  &  S.  433. 
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1862. 


Apra^UJL 


In  the  Matter  of  Ths  British  Alkali  CoMPAjrT, 


Asm 


In  the  Mmtter  of  the  Jom  Stock  Compaitiss  WnmiKO-up 

Acts,  1848  and  1849: 

Ex  parte  Johx  Grssr. 

X  HIS  was  the  petition  of  a  shareholder  in  a  Company, 
formed  for  the  purpose  of  manufacturing  salt,  British 
alkali,  and  other  articles.  The  Company  was  constituted 
by  a  deed  of  settlement,  dated  October  13th,  1835,  and 
had,  under  the  provisions  of  a  special  Act  of  Parliament^ 
subsequently  obtained  the  power  of  suing  and  being  sued 
in  the  name  of  their  secretary.  The  Act  also  proyided, 
that  where  judgment  was  obtained  in  any  action  against 
the  secretary  or  a  member  of  the  Company,  execution 
might  issue  against  any  member.  The  capital  was  at 
first  fixed  at  150,0002.,  but  was  subsequently  increased  to 
200,000!.,  to  be  subscribed  for  in  8000  shares. 
, ,         The  Company  paid  dividends  till  1845;  since  which 

Daimets  Moltij      ^  ,    . 

§n  the  porpoie  time  no  dividend  had  been  declared. 

ito^Sair^iu^  At  oue  of  the  ordinary  half  yearly  meetings  of  the  Com- 

bito^*afflree.  V^^Jf  which  was  held  on  the  2l8t  of  May,  1851,  a  resolu- 

iront forlctting  tion  was  passed  for  letting  the  works  and  discontinuing 

tllC  WOTKS  ftt  A 

rent,  which,  the  business  upon  the  same  being  let.  At  a  meeting  of 
peiuped^c^  the  Company,  on  the  19th  of  June,  resolutions  were  passed 
to  iffbrd  the  f^  ^jj^  effect,  that,  towards  meeting  the  exigencies  of  the 
iDg  off  the  debt  Company,  it  was  essential  to  raise  the  sum  of  20,000t ;  and 
a  Mle  of  the  that,  in  the  opinion  of  the  meeting,  this  sum  must  be  ob- 
wiw!*  ThemT  tained  by  the  shareholders  advancing  the  amount  upon 
jority  of  the       the  Security  of  a  first  mortgage  of  the  estate,  works,  and 

shareholders  .  j.i/^  ii- 

wereinfevourof  premises  of  the  Company,  the  directors  being  empowered 

thus  winding  up 

the  Company  out  of  Court: — Held,  that  the  interposition  of  the  Court  under  the  Winding-up 
Acts  is  discretiontrj;  and  that  the  above  was  not  a  fit  case  for  directing  the  Company  to  be  wound 
up  under  those  Acts,  at  the  instance  of  a  shareholder  who  differed  from  the  minority: — Semtie, 
that  the  case  would  hare  been  different  if  the  petitioner  had  been  pressed  by  any  creditor  of 
the  Company,  or  if  there  were  any  rights  or  liabilities  which  could  not  have  been  enforced  without 
the  aid  of  the  Winding-up  Acto. 


A  joint-afodc 
CoBipany  for 
thenanofiie- 
tore  of  alkali 
was  indebted 
to  ttsbanken 
iiil5^SS/L, 
which  it  bad 
not  fimds  to 
meet    The 
debt  was  se- 
cured by  a 
Jiidge*s  order; 
and  the  bank- 
en  wen  in  a 
condition  at 
once  to  enter 
up  jodgment 
for  the  amount. 
The  Company 
was  carrying  on 
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to  issue  certificates  to  each  party  advancing  money  for  the        1862. 
amount  so  advanced,  and  to  attach  to  such  certificate  cou-      E^paru 
pons  for  the  payment  of  interest  half  yearly,  at  the  rate  of       ^i^^* 
51  per  cent  per  annum,  in  the  usual  way  of  railway  de-       Bmrnm 
Dentures. 

At  another  meeting,  held  on  the  4th  of  October,  1851, 
the  committee  proposed  a  scheme  to  the  following  efiect: 
''  That  an  association  of  shareholders  should  be  formed,  to 
be  called  '  The  Shareholders  Association,"  for  the  purpose 
of  raising  a  sum  of  15,000!.,  to  meet  the  exigencies  of  the 
Company.  That  every  shareholder  should  be  invited  to  con- 
tribute to  the  fund,  and  that  all  money  so  advanced  should 
bear  interest  at  the  rate  of  52.  per  cent  per  annum.  That 
the  associated  shareholders  should  appoint  three  of  the 
subscribers,  who  alone  should  have  the  control  of  the  fund, 
and  devote  it  to  the  following  purposes :  J  st  For  the  pay- 
ment of  all  debts  then  due  from  the  Company.  2ndly.  For 
the  defence  and  protection  of  those  parties  only  who 
were  subscribers  to  the  fund  against  any  legal  proceedings 
by  any  creditor  of  the  Company.  3rdly.  In  such  manner 
as  they  might  consider  beneficial  to  the  subscribers.  That 
the  committee,  appointed  by  subscribing  shareholders, 
should  be  authorised  to  take  measures  for  the  purpose  of 
compelling  all  other  shareholders  and  parties  liable  to 
pay  their  proportion  of  the  debts  and  demands  due  from 
the  Company.  That  the  committee  should  be  authorised 
to  take  such  advice  as  from  time  to  time  might  be  deemed 
requisite.  That  a  copy  of  this  scheme,  accompanied  by  a 
statement  of  the  position  of  the  Company's  affairs,  should 
be  forwarded  to  each  shareholder,  with  an  explanation 
that  they  could  not  be  protected  against  any  demand  of 
the  creditors  of  the  Company,  except  by  becoming  con- 
tributors to  the  proposed  fund." 

At  this  meeting,  an  estimated  statement  was  made  of 
the  position  of  the  Company,  to  the  following  effect; — 
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^  ^^^'  ^      Estimated  Statement  of  the  position  of  the  Company  on  the 
Ex  parte  SOth  of  September,  1861. 

OUBST, 

Asssra 

£ 
Book  Debts         .        .    6,000 

Land       ....  2,100 

Gloucester  Warehouse  1,100 

Great  Northern  shares  320 

Stocks         .        .        .  6,698 


In  re 

BRrrun 

Alkali  Co. 


jei4,118 


LiABiLrnxs. 

£ 
Due  to  Messrs.  Glyn  .    1 8,526 

Mortgage  .  .    12,300 

Book  Debts  .        .    .      6,221 


£37,047 


It  was  thereupon  resolved  that  the  above  scheme  should 
be  received  and  approved. 

At  another  general  meeting  of  the  Company,  held  on 
the  19th  of  November,  1851,  the  following  resolution  was 
passed: — ^That  it  appears  desirable,  if  possible,  to  sell  or 
let  the  estate  and  works  of  the  Company,  and,  as  early  as 
circumstances  will  permit,  to  wind  up  the  affairs  of  the 
Company;  that  this  meeting  adjourn  for  one  month,  in 
order  to  ascertain  whether  the  estate  can  be  sold  or  let  on 
terms  favourable  to  the  Company,  and  also  to  endeavour 
to  settle  all  existing  differences  between  this  Company 
and  other  parties. 

An  action  had  been  brought  in  the  Court  of  Exchequer 
by  Messrs.  Glyn  &  Co.,  the  Company's  bankers,  against 
the  secretary  of  the  Company,  for  34,845Z.  \s.  3(i  and 
costs,  in  respect  of  a  debt  due  from  the  Company;  and 
in  this  action  a  Judge's  order  had  been  given  on  the 
16th  of  June,  1850,  for  staying  proceedings  upon  payment 
of  the  34,845i.  \s.  3d.,  with  costs,  to  be  taxed  as  between 
attorney  and  client,  as  follows,  viz. — the  costs  forthwith; 
5682t  12«.,  on  the  30th  of  October  next;  5352Z.  17&  6(i, 
on  the  30th  of  January,  1851 ;  5,283Z.  lis.  3d.  on  the  30th 
of  April,  1851;  5224Z.  75.  8d,  on  the  30th  of  July,  1851; 
5163Z.  16fi.8d.,  on  the  30th  of  October,  1851;  5100Z.  16«.6(i, 
on  the  30th  of  January,  1852;  3036Z.  195.  9  A  and  the  re- 
sidue of  the  debt,  on  the  30th  of  April,  1852:  but,  in  case 


Alkali  Ca 
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default  should  be  made  in  any  payment,  it  was  thereby        1852. 
ordered  that  the  plaintiff  should  be  at  liberty  to  sign  final       Eaelarie 

judgment,  and  issue  execution  for  the  whole  amount  re-        Gubst, 

•   •  •  ^        1      •  *  ^ 

mainmg  unpaid  at  the  time  of  such  default,  with  costs.  British 

Only  three  of  the  instalments  made  payable  by  the 
order  were  paid,  default  having  been  made  in  payment  of 
the  instalment  of  5224Z.  Ts,  8d,  which  became  payable  on 
the  30th  of  July,  1851,  and  of  the  subsequent  instalments 
of  5163/.  16«.  8d  and  51002.  16^.  5d,  which  had  become 
payable;  so  that  15,4892.  Os.  9d  remained  due  to  Messrs. 
Glyn,  who  were  in  a  situation  to  enter  up  judgment  on  the 
order  and  to  issue  execution  for  that  amount,  such  execu- 
tion not  being  restrained  or  suspended  by  any  rule,  order, 
or  proceeding  of  any  Court  of  justice. 

At  an  adjourned  half-yearly  meeting  of  the  Company, 
held  on  the  18th  of  December,  1851,  a  resolution  was 
passed,  with  only  one  shareholder  dissentient,  viz.  "  That 
the  directors  should  be  empowered  to  arrange  with  Messrs. 
Glyn  &  Co.  as  to  the  settlement  of  their  debt,  upon  the 
best  terms  they  could  make  for  that  purpose ;  Messrs.  Glyn 
agreeing  to  take  an  assignment  of  a  mortgage  for  12,0002., 
and  their  judgment  to  remain  as  security  for  the  remain- 
der of  their  balance;  and  that  the  directors  should  be  em- 
powered to  continue  the  carrying  on  the  works  until  a  de- 
sirable offer  for  the  purchase  or  letting  the  same  could  be 
obtained." 

On  the  5th  of  January,  1852,  a  notice  in  writing  was 
served  upon  the  Company  on  behalf  of  the  petitioner,  by 
service  of  the  same  upon  the  secretary  of  the  Company* 
requiring  immediate  payment  or  discharge  of  the  debt. 

The  petitioner  sought  the  usual  winding-up  order. 

In  opposition  to  it  the  managing  director  of  the  Com- 
pany deposed,  that,  in  pursuance  of  the  resolution  of  the 
I8th  of  December,  the  directors  of  the  Company  proceed- 
ed to  let  the  works  on  lease  for  twenty-one  years,  at  the 

VOL.  V.  H  H  D.  a.  s. 
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1862.        rent  of  25001  per  annum,  but  that  the  completion  of  the 

&  parte      Same  was  not  effected  until  the  l7th  of  March  instant. 

OoxsT,       That,   in   pursuance  of   the    last-mentioned   resolution, 

MM  TC  ^ 

BBsruH  and  similar  resolutions  passed  unanimously  at  previous 
meetings  of  the  Company,  the  directors  of  the  Company 
had  come  to  a  satisfactory  arrangement,  by  which  the  debt 
of  Messrs.  Glyn  &  Co.  had  been  agreed  to  be  deferred  un- 
der certain  terms;  and  that  time  had  been  given  for  car- 
rying out  the  same.  That  it  was  not  true,  as  stated  in 
the  petition,  that  there  was  no  probability  of  any  further 
contribution  being  obtained  towards  making  up  the  sum  of 
1 6,489 1  0&  9d,  required  from  the  shareholders  of  the  Com- 
pany; but  that,  on  the  contrary,  various  contributions  had 
been  since  made  by  the  shareholders;  and  that  there  was 
every  probability  of  such  sum  being  paid  up  as  required, 
and  within  the  time  specified  by  Messrs.  Glyn  &  Co. 

That,  notwithstanding  the  judgment  obtained  by  Messrs. 
Glyn  &  Co.,  they  had  not  served  upon  the  Company  any 
notice  requiring  immediate  payment  or  discharge  of  the 
judgment  debt 

That  the  debts  of  the  Company,  except  the  debts  due 
to  Messra  Glyn  &  Co.,  were  of  small  amount,  and  within 
the  means  of  the  Company  to  liquidate;  and  that,  al- 
though the  means  of  the  Company  were  then  inadequate 
to  pay  off  the  debt  due  to  Messrs.  Glyn  &  Co.,  without  the 
contributions  that  had  been  and  would  be  made  by  the 
shareholders,  the  works  and  property  of  the  Company 
were  of  considerably  greater  value  than  such  debts ;  and 
that,  consequently,  the  Company  was  not  in  insolvent  cir- 
cumstances, and  only  required  the  further  time  proposed 
to  put  itself  into  a  right  position  with  regard  to  monetary 
affairs. 

The  Company's  solicitor  deposed  that  the  directors  had 
received,  in  reply  to  a  circular  sent  to  all  the  shareholders 
of  the  Company,  answers  from  parties  interested  in  and 
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representing  6839  shares,  approving  of  the  course  pursued 
by  the  directors,  and  opposed  to  the  petition;  and  that 
out  of  the  remaining  1161  shares  of  the  Company,  several 
of  the  shareholders  thereof  were  abroad,  or  had  not  re- 
plied to  the  circular  of  the  directors;  and  that  the  total 
number  of  shares  in  the  Company  amounted  to  8000. 


1852. 

Ea  parte 

OuxsT, 

In  re 

BaiTieH 

Alkali  Co. 


Mr.  Malins  and  Mr.  De  Oex  in  support  of  the  petition. — 
This  is  not  a  question  to  be  decided  by  the  holders  of  a 
majority  of  the  shares.  The  petitioner  is  in  momentary 
danger  of  having  execution  levied  against  him,  and  has  no 
protection  against  the  large  demand  of  the  bankers.  He 
cannot  be  compelled  to  depend  wholly  upon  the  bankers' 
forbearance.  With  respect  to  letting  the  works,  that  is  a 
proceeding  altogether  unauthorised  by  the  deed  of  settle- 
ment, and  one  which  cannot  by  the  acts  of  the  parties 
themselves  be  made  effectual,  so  long  as  there  is  a  single 
shareholder  who  objects  or  who  does  not  consent  to  it 
The  whole  scheme  may  fail  at  any  moment  when  any 
shareholder  takes  a  step  to  set  aside  the  arrangement. 
Whereas,  if  the  winding-up  order  is  made,  a  valid  lease 
may  possibly  be  granted  under  the  powers  of  the  Acts,  and 
provision  may  be  made  which  will  effectually  secure  all 
the  shareholders  from  paying  more  than  their  fair  share 
of  the  loss.  There  is  no  evidence  as  to  the  responsibility 
of  the  proposed  tenant  of  the  works,  nor  that  the  bankers 
will  accede  to  the  postponement  of  their  demand,  until 
funds  are  raised  by  the  receipts  of  the  rent  or  by  a  sale 
of  the  works.  The  probability  of  such  a  sale,  which  it  has 
hitherto  been  found  impossible  to  effect,  would  not  be 
increased  by  the  wholly  irregular  and  unauthorised  lease 
now  proposed  to  be  granted.  All  the  requisites  prescribed 
by  the  Act  for  supporting  a  petition  exist  in  this  case; 
and  although  it  is  in  the  discretion  of  the  Court  to  make 
the  order,  the  petitioner  is  entitled  to  ask  your  Honour 
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to  exercise  that  discretion  for  his  protection,  and  not  to 
deprive  him  of  the  benefit  which  the  Acts  were  passed 
for  the  purpose  of  affording. 

[They  cited  In  Re  Sherwood  Loan  Company  (a).  Re 
Banwen  Iron  Company  (b),  and  Re  St  James's  Club  (c).] 


Mr.  Da/nieU^  Mr.  T.  H.  Terrell,  and  Mr.  Speed,  for  the 
respondents,  were  not  called  upon. 

The  Vicb-Chancblloe: — 

I  consider  that  making  an  order  under  these  Acts  of 
Parliament  is  a  matter  for  the  discretion  of  the  Court  in 
each  case.  It  does  not  follow,  because  there  are  ingre- 
dients in  the  case  which  give  the  Court  jurisdiction  to 
make  the  order,  that  the  order  will  be  made.  This  ap- 
pears from  the  judgment  of  Lord  CoUenham  in  the  case 
of  The  Wheal  Loveli  Mining  Company  (d).  The  question 
is,  not  as  to  the  jurisdiction  of  the  Court  to  make  the  or- 
der, but  as  to  the  propriety  of  exercising  such  a  jurisdic- 
tion in  the  particular  case. 

Here  the  case  is  one  in  which  the  Company  has  ceased 
to  pay  dividends,  and  in  which  all  parties  agree  that  its 
affairs  must  be  wound  up.  The  debts  amount  to  37,000t, 
and  the  assets  to  14,000Z.,  without  reckoning  the  works, 
which  are  now  let  for  25001.  a-year;  so  that  it  is  plain 
that,  setting  only  a  moderate  value  upon  the  works,  there 
will  be  enough  to  pay  the  debts  and  leave  a  surplus. 

If  the  petitioner  had  shewn  that  he  was  pressed  by  any 
creditor,  and  sought  protection  against  any  pressing  de- 
mand, the  Court  would  consider  what  ought  to  be  done 
for  his  security,  notwithstanding  the  objections  of  the  rest 
of  the  shareholders;  but  Messrs.  Glyn  are  the  only  large 


(a)  ISim.,  N.S.,  165. 

(b)  8  C.  B.  406. 


(c)  17  L.  T.  219. 

(d)  1  Mac.  &  G.  1. 
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creditors,  and  a  negotiation  is  pending  with  them  as  to 
how  their  claim  should  be  met 

That  state  of  things  may  well  give  rise  to  a  difference 
of  opinion  as  to  the  mode  in  which  the  affairs  of  the  Com- 
pany should  be  wound  up.  The  petitioner  thinks  that 
they  will  be  best  wound  up  in  this  Court  The  majority 
of  the  shareholders  think  otherwise.  They  have  been 
trying  to  wind  up  the  Company  without  the  aid  of  the 
Court,  and  think  that  there  is  every  reason  to  believe  that 
they  will  succeed,  and  that  there  will  be  a  surplus  for  the 
shareholders.  What  would  be  the  result  if  a  winding-up 
order  were  made  no  one  can  say;  and  I  think  that  I  should 
not  be  exercising  a  proper  discretion  in  making  such  an 
order  in  the  present  circumstances.  The  case  is  very  dif- 
ferent where  there  is  insolvency,  or  pressing  demands 
against  the  shareholders,  or  where  there  are  rights  and 
liabilities  which  cannot  be  enforced  without  the  aid  of  the 
Winding-up  Acts.  The  governing  body  here  are  bon&  fide 
endeavouring  to  wind  up  the  Company,  and  there  is  no- 
thing to  shew  that  they  may  not  succeed. 

I  think,  therefore,  that  there  should  be  no  order  on  this 
petition. 


1852. 

JEmparte 

OuxsT, 

Imre 

British 
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April  2lsL  BaGSHAW  v.  WiNTER. 

Ahuiijandhad  {J  NDER  and  bv  viitue  of  an  indenture,  dated  the  6th 

become  an  in- 

•oWent  in  the  of  February,  1803,  being  a  settlement  made  previously  to 

a  bLkrupt  ^  *^^  marriage  of  Mr.  and  Mrs.  Roberts,  a  sum  of  lOOOJL  be- 

idfo^becwne  <^^^^  vested  in  trustees,  upon  trust  to  pay  the  interest, 

entitled  to  from  time  to  time  to  become  due  thereon,  to  Mrs.  Ro- 

1000/.    Upon  _            ^      ,        1./.             ,     /s       t         1 

a  claim  by  her,  berts  for  ber  life;  and  aiter  her  decease  upon  trust  to  pay 
ihe^waj^  ^*  *^^  distribute  the  said  sum  of  lOOOt,  and  interest  there- 
indigent  cir-  Qn  unto  and  amongst  all  and  every  the  children  of  Mrs. 

cumttances,  ^    ^                 °      ^                            "^ 

and  had  no  set-  Roberts  living  at  the  time  of  her  decease,  equally  between 

lubsistence,  them,  and  if  there  should  be  but  one  such  child,  then  to 

^:i^l'Z  such  only  child 

unable  to  main-  Mrs.  Roberts  died  on  the  3rd  of  October,  1843. 

tain  her  in  a 

respectable  po-  Of  the  children  of  the  marriage,  one  only  survived  her 

thanhere  was  mother  Mrs.  Roberts,  named  Sarah,  the  wife  of  John  Bag- 
no  settlement,  eViaw 
and  that  the 

husband  had  not  Mrs.  Bagshaw  had  intermarried  with  John  Bagshaw  in 

received  any  iQnc% 

property  in  1832. 

wtfe  andUiat  ^^'  Bagshaw  became  insolvent  in  the  year  1835;  and 

^*^  ^°°  Stephen  Ramgill  was  the  assignee  of  his  estate  and  effects 

marriage:—  Under  the  insolvency. 

rule,  to  give  one  A  fiat  in  bankruptcy  was,  on  the  27th  of  December,  1839, 

dhorTandt?^  issucd  against  Mr.  Bagshaw,  who  was  thereupon  declared 

setde  the  other  bankrupt,  and  Robert  Marsland  was  the  assignee  of  his 

half  upon  the  •,     m                 t         i       /» 

wife,  applied,  estate  and  enects  under  the  nat. 

to^avSd^th^^'  ^^^s  ^'^  ^  claim  filed  by  Mrs.  Bagshaw  by  her  next 

®*P?""®®^^  friend,  against  Joseph  Winter,  the  trustee  under  the  in- 

rected  to  be  denture  of  settlement  of  the  5th  of  February,  1803,  Stephen 

Court,  and  the  Ramgill,  the  assignee  in  the  insolvency,  and  Robert  Mars- 

bTiMad^  Ae  ^^^^>  ^^6  assignee  under  the  fiat,  and  John  Bagshaw,  the 

wife  for  life;  husband,  stating  the  above  facts;  it  also  stated  that  Mrs. 

in  other  re- 

spects  the 

order  was  made  according  to  the  order  in  Carter  v.  Taggari, 
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Bagshaw  was  in  indigent  circumstances,  and  had  no  set-        1^2. 
tied  means  of  subsistence;  and  that  her  husband,  the  de-      Baobhaw 

mm 

fendant,  John  Bagshaw,  had  no  regular  employment,  and  wxntbb. 
was  unable  to  maintain  her  in  a  respectable  position ;  and 
she  claimed  that  an  account  might  be  taken  of  what  was 
due  from  the  said  Joseph  Winter  in  respect  of  the  said 
sum  of  lOOOJ.  and  interest;  and  that  the  whole  of  what 
should  be  so  found  due  from  him,  or  a  suitable  part  there- 
of, might  be  settled  upon  her  the  said  Sarah  Bagshaw,  in 
such  manner  as  the  Court  should  t;hink  fit 

No  settlement  had  been  made  on  Mrs.  Bagshaw.  The 
husband  had  never  received  or  been  entitled  to  any  pro- 
perty in  right  of  his  wife.  There  was  no  issue  of  the  mar- 
riage. 

Mr.  Chandlesa  and  Mr.  Hughes,  for  the  plaintiff,  sub- 
mitted, that,  under  the  circumstances  that  the  plaintiff 
was  in  indigent  circumstances,  and  that  the  husband  was 
unable  to  maintain  her,  she  was  entitled  to  have  the  whole 
fund  settled  on  her.  The  amount  to  be  settled  on  the 
wife  is  in  the  discretion  of  the  Court;  and  In  re  Cutter  (a), 
and  Scott  v.  Spashett  (6),  cases  similar  to  the  present,  the 
whole  fund  in  question  was  settled  on  the  wife. 

Mr.  Charles  HaU,  for  the  assignees  in  the  bankruptcy  of 
the  husband,  suggested,  that  the  general  rule,  that  one  half 
should  be  settled  on  the  wife,  and  the  other  half  be  given 
to  the  husband,  or  to  those  who  might  claim  under  him, 
should  be  acted  on  in  this  case.  The  only  cases  in  which 
the  Court  would  settle  the  whole  of  a  large  fund  on  the 
wife  were,  where  the  wife  had  been  deserted  by  the  hus- 
band, or  under  some  other  very  special  circumstances  of  de- 
stitution. In  In  re  Cutler  the  sum  was  only  14;0Z. ;  and,  as 
the  husband  was  an  insolvent,  the  amount  was  held  by  the 

(a)  14  Beav.  220.  (b)  3  Mac.  &  G.  699. 


V, 
WiNTBB. 
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1862.        Court  for  the  wife,  it  being  so  small     And  in  ScoUy. 
Bagsuaw     Spashett  the  husband  had  previously  received  out  of  Court, 
with  his  wife's  consent,  a  sum  double  the  amount  then  in 
question. 

Mr.  MUne  for  the  assignees  under  the  insolvency. 

Mr.  Wood  appeared  for  the  husband. 

The  Vicb-Chancellor  :-r- 

The  sum  in  this  case  amounts  to  lOOOJ.;  and  it  appears 
that  the  husband  has  never  received  any  property  in  right 
of  his  wife,  nor  the  wife  from  the  husband.  In  the  ab- 
sence of  special  circumstances  I  have  always  understood 
the  rule  to  be  as  laid  down  by  the  Lord  Chancellor  in 
Napier  v.  Napier  (a),  namely,  to  give  one  half  to  the  cre- 
ditors, and  to  settle  the  other  half  upon  the  wife  and  chil- 
dren. I  think  that  here  the  wife  might  have  a  clear  half, 
aqd  that  the  costs  must  come  out  of  the  other  half.  To 
avoid  the  expense  of  a  settlement  the  money  had  better 
be  brought  into  Court,  and  the  dividends  be  paid  to  the 
wife  for  her  separate  use  for  life.  There  are  no  children; 
and  the  Court  must  declare  the  trusts  of  the  fund  after 
the  death  of  the  lady.  I  feel  myself  bound  by  the  decision 
of  the  Lords  Justices  in  Carter  v.  Taggart  (6),  that,  in  the 
event  of  there  being  no  children  of  the  marriage,  the  as- 
signee in  bankruptcy,  who  claims  under  the  husband,  is 
entitled  to  the  fund, 

The  order  was  made  accordingly.  No  costs  were  given 
to  the  bankrupt  or  to  the  assignee  in  bankruptcy.  The 
costs  of  the  other  parties,  as  between  solicitor  and  client, 
were  directed  to  be  taxed  and  paid  out  of  the  unsettled 
part  of  the  fund. 

(a)  I  Dr.  &  W.  407.  (6)  Ante,  p.  55. 
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In  the  Matter  of  The  Trusts  of  the  Estate  of  Benjamin 

BiDDULPH,  deceased; 

And  in  the  Matter  of  The  Trusts  of  Jane  Poole,  a  Person  AprU  l9th  ds 

deaf,  dumb,  and  blind ;  ^^' 

AND 

In  the  Matter  of  The  Act  for  the  Relief  of  Trustees. 

X  HE  above-named  Jane  Poole  presented  her  petition  in  A  dea^  dumb, 
the  above  matters;  from  the  statements  in  which  the  fol-  wn^tio^^ 
lowing  are  collected : —  WtfT**  ^ 

Benjamin  Biddulph,  deceased,  departed  this  life  in  the  7000/.,  carried 
month  of  June,  1849,  leaving  Penelope  Gordon,  widow,  account:— 
Harriett  Woodyatt,  widow,   Frances  Middleton,   widow,  ^gft^l 
Caroline  Stevenson,  widow,  Mary  Anne  Poole,  and  the  P«titione»f  ^^' 

out  a  next 

petitioner,  his  next  of  kin,  him  surviving.  Administra-  friend;  but  the 
tion  of  the  estate  and  effects  of  the  deceased  were  granted  wi^out  ipe^ 
to  the  said  Caroline  Stevenson.  ff**""  "f^- 

ed,  to  make  an 

By  a  decree,  dated  the  12th  of  July,  1851,  in  a  cause  in  order  for  pay- 
which  Mary  Anne  Poole  and  the  petitioner,  by  their  next  than  the  income 
friend  Charles  Benjamin  Stevenson,  the  son  of  Mrs.  Steven-   %orm  of  the 
son,  were  plaintiffs,  and  Mrs.  Stevenson  was  defendant,  ®"^' 
the  petitioner  had  become  entitled  to  one-eighth  of  the 
residuary  personal  estate  of  the  deceased,  after  certain 
payments  agreed  to  be  made  thereout  in  the  first  instance; 
and  in  respect  of  such  one-eighth  the  sum  of  7000t  was, 
under  the  provisions  of  the  Trustee  Act,  1850,  paid  by 
Mrs.  Stevenson,  as  the  administratrix,  into  the  Bank  of 
England,  to  the  account  of  the  Accountant-General  of  the 
Court  of  Chancery,  "  In  the  Matter  of  the  Trusts  of  Jane 
Poole,  a  person  deaf,  dumb,  and  blind,''  meaning  the  pe- 
titioner, who  was  born  deaf  and  dumb,  and  who  had  be- 
come blind  about  nine  years  since. 

After  the  payment  by  Mrs.  Stevenson,  and  on  the  15th 
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ecus  (a),  the  Court  said,  vhere  there  seJ 
words  to  the  purpoae,  in  bugIi  caeo  ii 
that  the  whole  legacjr  should  take  efFecfl 
the  debt  should  be  paid  besides.  80  i 
T.  Oreese  (fe),  and  in  Rovk  y.  Rowe  (c). 
of  Tottenham  Lee  to  setoff  his  debt  1 
his  wife,  they  cited  Sx  parte  BlagdenM 
BunMi{e). 

[The  Vioe-Chanoelloe  remarked, 
M'Mahon  v.  BuroheU  bad  been  reversed  0 
ground  that  the  answer  did  not  properly  n 
between  the  parties.  Still  the  observatj 
cable.] 

Mr.  Bacon,  Mr.  Sdwyn,  Mr.  Bazahjette,  I 
for  other  partie& 

Mr.  BetkeU,  in  reply,  cited  Fane  v.  Xor(fl 
and  Etc  parte  O'Ferrell  (g). 


The  VlOB-CHANOELtOH: — 

These  cases  came  on  upon  the  bill  of  A 
and  the  cross  bill  of  Egremont  r.  Lee.    L^ 
a  bill  by  the  personal  representative  ' 
Thomas  Crowtber  annexed,   against  the  I 
sentative  of  the  deceased  administratoi 
l^ng,  that  be  has  received  and  had  not  I 
for  the  assets  of  Thomas  Crowtber.    What^ 
Mrs.  Lee  may  recover,  there  being  no  < 
Crowtber  and  no  legacies  to  answer,  i 
be  divided  into  thirds,  one  third  of  wliirh 

(o)  1  P.  ■Wma.409,410.  (p)  3  H.ir,. 

{6)3Atk.64.  (f)  iS,:)i 

(c)  2  De  G.  4  a  294.  (7)  1  1 ;.  &  .1 
id)  SBou,24&;  S.  a,19res.46a. 
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cems  of  the  petitioner,  and  had  occasioned  to  the  peti-  1852. 
tioner  extreme  annoyance  and  considerable  pecuniary  j^^ 
embarrassment;  and  the  petition  proceeded  to  set  forth,  Biddulph's 
that  the  petitioner,  during  the  life  of  the  intestate  Benja-  Tritsts, 
min  Biddulph,  who  was  a  trustee  for  the  petitioner  of  cer-  j^ct, 
tain  sums  of  stock  and  other  property,  had  been  in  the 
receipt  of,  and  had  the  entire  control  over,  her  own  in- 
come and  monies;  and  that  Mrs.  Stevenson  never  had  been 
in  the  receipt  of  the  income  or  monies,  except  during  the 
period  which  had  elapsed  since  the  decease  of  Mr.  Bid- 
dulph, and  in  the  character  of  his  legal  personal  repre- 
sentative; and  that  Mrs  Stevenson  had  refused  to  pay  in- 
to the  hands  of  the  petitioner,  and  upon  her  receipt,  the 
monies  which  she  had  received  on  her  behalf;  and  that, 
by  reason  and  in  consequence  of  such  refusal,  the  peti- 
tioner had  been  compelled,  for  her  necessary  expenses,  to 
realise  a  portion  of  her  funded  property;  and  that  she  was 
indebted  for  rent  and.  servants'  wages,  and  otherwise  for 
expenses  of  her  maintenance  and  establishment,  in  a  con- 
siderable sum;  and  that  the  petitioner  was  advised  that 
she  was  entitled  to  have,  and  that  she  was  desirous  of 
having,  the  uncontrolled  dominion  over  her  own  property. 
The  petition  prayed  that  the  order  of  the  9th  of  August, 
1851,  might  be  discharged,  and  that  the  petition,  upon 
which  the  same  had  been  made,  might  be  dismissed,  and 
for  a  taxation  of  the  petitionees  costs  occasioned  by  that 
order,  and  of  and  incidental  to  the  present  application; 
and  that  the  same  might  be  raised  by  the  sale  of  a  com- 
petent part  of  the  sum  of  7235i.  2«.  lOd,  Bank  3Z.  per  Cent. 
Annuities,  standing  in  trust  in  the  above  matter;  and 
that  the  residue  of  these  annuities,  with  the  said  sum  of 
5()Z.  16^.  5(2.  cash,  together  with  anyfurther  dividends  which 
might  accrue  due  on  these  annuities,  might  be  transferred 
and  paid  to  the  petitioner;  and  that  Mrs.  Stevenson  might 
be  ordered  to  pay  to  the  petitioner  the  sum  of  50i.  received 
by  her  under  the  order  of  the  9th  of  August,  1851. 
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ia62.  Miss  Poole's  knowledge  of  business,  and  competency  to 

jf^rt        manage  her  own  affairs,  subject  only  to  ber  infirmities, 
^dF^l^^    were  not  questioned. 

Trustb, 

Act.  Mr.  Bacov  and  Mr.  Amphlett  appeared  in  support  of  the 

petition. 

Mr.  Medina  and  Mr.  Charles  Hall  objected,  that  the  pe- 
titioner, being  deaf,  dumb,  and  blind,  was  not  a  person 
competent  to  present  a  petition  without  the  intervention 
of  a  next  friend. 

Mr.  Osborne  appeared  for  other  parties. 

The  Vice-Chancellor  said,  that  there  was  nothing  that 
shewed  that  the  petitioner  was  of  unsound  mind;  and 
therefore  it  did  not  appear  to  him  to  be  necessary  that 
the  petitioner  should  appear  by  a  next  friend.  He  thought 
it  not  likely  that  he  should  be  disposed  to  part  with  so 
large  a  fund,  and  he  should  require  the  petition  to  be 
amended. 

The  petition  was  then  amended  according  to  the  direc- 
tion of  the  Court 

By  the  petition,  as  amended,  it  was  prayed  that  the  order 
of  the  9th  of  August,  1851,  might  be  discharged;  and  that 
the  petition,  upon  which  the  same  had  been  made,  might  be 
dismissed;  and  that  the  sum  of  723521  2s,  lOd.,  Bank  32.  per 
Cent.  Annuities,  standing  in  trust  "  In  the  Matter  of  the 
Trusts  of  Jane  Poole,  a  person  deaf,  dumb,  and  blind,"inight 
be  carried  over  by  the  Accountant-General  to  the  account 
of  the  petitioner;  and  that  the  said  smn  of  562.  16s.  5(i 
cash,  and  also  the  dividends  thereafter  to  accrue  due  from 
time  to  time  on  the  said  Bank  Annuities,  when  so  carried 
over,  might  be  paid  to  Thomas  Dunne,  of  Burcher  Hall, 
in  the  county  of  Hereford,  Esq.,  and  the  petitioner's  soli- 
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citor  George  Pleydell  Wilton,  or  either  of  them,  on  behalf  1852. 
of  the  petitioner,  until  the  further  order  of  the  Court;  j/^ 
and  that  Mrs.  Stevenson   might  be  ordered  to  pay  to     Bi'Jdulph's 

°  y    "^  AND  POOLS^ 

Messrs.  Dunne  and  Wilton,  or  either  of  them,  the  said  sum       Trusts, 
of  50Z.  received  under  the  order  of  the  9th  of  August,         Act. 
1851. 

The  amended  petition  was  mentioned  this  day  by  Mr. 
Bacon  and  Mr.  AmphleU;  Mr.  Malins  and  Mr.  Charles 
Hall  appearing  for  Mrs.  and  Mr.  C.  B.  St^vensoa 

Mr.  Elderton  appeared  for  Messrs.  Dunne  and  Wilton ; 
and  Mr.  Odxyme  for  other  parties. 

The  Vice-Chanoellob  said,  he  should  allow  and  order  the 
past  and  future  income  to  be  paid  to  Messrs.  Dunne  and 
Wilton,  the  persons  named  by  the  petitioner  to  receive  it, 
on  their  undertaking  to  account. 


The  order,  after  directing  the  taxation  of  Mrs.  Steven- 
son's costs,  charges,  and  expenses,  proceeded: 

This  Court  doth  order — That  it  be  referred  to  the  Taxing 
Master  of  this  Court  in  rotation,  to  tax  the  said  Caroline 
Stevenson  her  costs  of  paying  into  Court  the  sum  of  7000t, 
in  the  petition  mentioned,  and  of  this  application,  includ- 
ing therein  all  reasonable  charges  and  expenses  properly 
incurred  in  relation  to  the  said  trust  fund ;  And  it  is  or- 
dered, that  such  costs,  charges,  and  expenses,  when  so 
taxed,  be  retained  by  the  said  Caroline  Stevenson  out  of 
any  monies  that  may  have  come  to  her  hands;  [and  after 
setting  forth  an  undertaking  by  her,  by  her  counsel,  to 
account  for  and  pay  to  Messrs.  Dunne  and  Wilton  the 
sums  already  received  and  thereafter  to  be  received  by 
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her  on  the  petitioner's  account,  after  deducting  her  costs, 
proceeded  thus:] — ^It  is  ordered,  that  the  72352.  2$,  lOd. 
Bank  32.  per  Cent.  Annuities,  standing  in  the  name  of 
the  Accountant-General  of  this  Court,  "  In  the  Matter  of 
the  Trusts  of  Jane  Poole,  a  person  deaf,  dumb,  and  blind," 
be  carried  over,  in  trust  in  the  same  matter,  to  an  account 
to  be  intitled,  "  The  Account  of  the  said  Jane  Poole: ''  and 
he  is  to  declare  the  trust  thereof  accordingly,  subject  to 
the  further  order  of  this  Court;  And  it  is  ordered,  that  the 
dividends  from  time  to  time  to  accrue  due  on  the  said 
Bank  Annuities,  previous  to  and  when  so  carried  over,  and 
also  the  sum  of  562. 16«.  5(2.  cash  in  the  Bank,  on  the  credit 
of  the  said  matter,  be  paid  to  the  said  Thomas  Dunne  and 
George  Pleydell  Wilton,  or  either  of  them,  on  behalf  of  the 
petitioner  Jane  Poole,  until  the  further  order  of  this  Court; 
the  said  Thomas  Dunne  and  George  Pleydell  Wilton,  by 
their  counsel,  undertaking  to  apply  all  monies  to  be  receiv- 
ed by  them  or  either  of  them  under  this  order,  for  the 
benefit  of  the  said  Jane  Poole,  and  to  account  for  the  same 
as  this  Court  shall  direct;  and  for  the  purposes  aforesaid 
the  said  Accountant-General  is  to  draw  on  the  Bank,  &c,** 
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Wilson  v,  Bennbtt.  AprU  27th. 

JN  EWMAN  HYDE,  being  entitled  in  fee,  according  to  the  Copyboid  here- 
custom  of  the  manor  of  West  Derby,  in  the  county  of  Lan-  deviJ^to^^ 
caster,  to  certain  copyhold  hereditaments,  by  his  last  will,  ^^^  f°* 
dated  the  25th  of  February,  1808,  after  certain  dispositions  ecutora,  and  ad- 
not  affecting  the  copyhold  premises,  gave  and  devised  all  j^^^t  fortwo 
the  residue  of  his  real  and  personal,  copyhold,  and  lease-  J®°*°*».  ^^J*^® 

SQcceBsiTeiyf 

hold  estate  and  effects,  unto  Samuel  Hyde,  John  Wilson,  ^ith  a  power  to 

the  trustees,  and 

and  John  Leigh,  their  heirs,  executors,  and  administrators,  the  suryirors 
upon  trust  for  his  daughter  Mary,  the  wife  of  Thomas,  ?hem*^^hei«, 
Dennison  (since  deceased)  for  her  life:  and  after  her  de-  "ec«tors,  or 

^  ^  '  adnunistrators, 

cease,  in  the  events  that  happened,  upon  trust,  as  to  the  to  sell  the  same. 

said  copyhold  premises,  for  Thomas  Dennison,  the  husband  the  three  tms- 

(since  also  deceased),  during  his  life,  and  as  to  all  the  said  ^^^"^^^^ 

residue  and  remainder  of  his  estate  and  effects,  includins:  in  l^im  m  tms- 

°    tee  to  two  tms- 

the  said  copyhold  estate  in  West  Derby,  after  the  decease  tees,  whom  he 
of  the  said  Thomas  Dennison,  upon  trust  to  pay,  apply,  hisexmitors,  of 
divide,  and  distribute  the  same  unto  and  equally  amongst  hii**^to*  ''^ 
such  of  the  children  of  his  the  said  testator's  late  nephew,  heir;  the  two 

contracted  to 

William  Martyn  Hyde,  and  of  his  nieces,  Mrs.  Holmes,  Mrs.  sell,  and  the 
Lamb,  Mrs.  Holt,  Mrs.  Greenup,  and  Mrs.  Wilson,  as  should  cikLuo^om- 
be  living  at  his  said  daughter's  decease,  and  the  issue  of  p!®*®*  ^na»Pf 

^  *=•  ^  cial  case  stated 

any  of  them  who  might  then  be  dead.  The  will  then  con-  for  the  opinion 
tained  the  following  clause:  "  And  I  authorise  and  em-  ^rfrf,  that  the 
power  my  said  trustees,  and  the  survivors  and  survivor  of  a^ubtfof  foJ*thc 

them,  his  heirs,  executors,  or  administrators,  to  sell  and  Court  to  com- 
pel the  pur- 

absolutely  dispose  of  all  or  any  part  of  my  said  property,  chaser  to  take 
at  such  time  and  times  and  in  such  manner  as  to  them  or  ^  sembUj  that 
him  shall  seem  proper ;  and  the  purchaser  and  the  pur-  ^^^^  ^^ 
chasers  thereof  shall  not  be  bound  to  see  to  the  applica-  misunderstood; 
tion  of  the  purchase-money,  or  be   answerable  for  the  and  it  may 
misapplication  thereof."  »^;  J^  Jj-^ 

a  trust  estate, 
to  prevent  the  legal  estate  from  vesting  in  a  lunatic  or  a  person  out  of  the  jurisdiction,  or  in  any 
other  person  who  ought  not  to  be  a  trustee. 
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1862.  The  testator  died  in  the  month  of  February,  1808,  leav- 

ing Messrs.  Hyde,  Wilson,  and  Leigh,  the  three  trustees 
named  in  his  will,  and  Thomas  Dennison  and  Mary  his 
wife,  him  surviving. 

Mr.  John  Wilson  survived  his  cotrustees,  Messrs.  Hyde 
and  Leigh;  and  by  his  last  will,  dated  the  21st  of  April, 
1841,  he  appointed  Samuel  Wilson,  and  Paul  Wilson,  and 
John  Sparks,  sole  executors  thereof  By  a  codicil  to  his 
will,  dated  the  13th  of  April,  1843,  he  devised  as  follows: 
— "  I  devise  unto  my  trustees,  Samuel  Wilson,  Paul  Wilson, 
and  John  Sparks,  their  heirs  and  assigns,  all  estates  and 
property  vested  in  me  under  any  deed  or  will  as  trustee 
for  any  other  person  or  persons,  to  hold  the  same  to  them 
the  said  Samuel  Wilson,  Paul  Wilson,  and  John  Sparks, 
their  heirs  and  assigns,  upon  the  same  trusts,  and  for  the 
same  ends,  intents,  and  purposes  as  I  now  hold  the  same." 

Mr.  John  Wilson  died  on  the  23rd  of  February,  1844; 
and  his  will  and  codicil  were  proved  by  Mr.  Samuel  Wil- 
son and  Mr.  Paul  Wilson  alone,  on  the  29th  of  March, 
1844.  By  a  deed  poll,  dated  the  3rd  of  April,  1850,  under 
the  seal  of  Mr.  John  Sparks,  he  renounced  probate  of  the 
will  and  codicil  of  Mr.  John  Wilson,  and  disclaimed  the 
trusts,  estates,  and  premises  by  the  same  will  and  codicil 
given  to  him. 

Mr.  Samuel  Wilson  and  Mr.  Paul  Wilson  entered  into  an 
agreement  in  writing,  on  the  23rd  of  August,  1850,  with 
Mr.  Richard  Bennett,  for  the  sale  to  him  of  specified  parts 
of  the  copyhold  hereditaments  at  West  Derby,  devised  by 
the  will  of  Mr.  Newman  Hyde,  for  the  price  of  1900i 
,  On  investigating  the  title  to  the  said  copyhold  heredi- 
taments, Mr.  Richard  Bennett  declined  to  accept  it,  upon 
the  grounds,  that,  under  the  above  circumstances,  Mr. 
Samuel  Wilson  and  Mr.  Paul  Wilson  could  not  make  a  good 
title  to  the  copyhold  hereditaments  sold  to  him;  and  that 
the  persons  beneficially  interested  therein  under  the  will  of 
Newman  Hyde  would  be  necessary  parties  to  any  effectual 
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conveyance  of  the  same  hereditaments,  and  that,  some  of  ,^f*f^ 
such  persons  being  infants,  no  euch  effectual  conveyance  Wu-wm 
could  be  made. 

This  was  a  special  case,  submitted  for  the  opinion  of  the 
Court,  in  which,  after  a  statement  of  the  above  facts,  it 
was  alleged,  that  Ifr.  Bennett  was  willing  to  accept  th^ 
title  of  Mr.  Samuel  Wilson  and  Mr.  Paul  Wilson  to  the  here- 
ditaments sold,  in  case  it  should  appear  to  the  Court,  that 
they,  without  the  concurrence  of  any  other  persons,  could 
make  a  good  title  thereto. 

The  Case  was  argued  before  the  Vice-Chancellor  Knigkl 
Bruce  on  the  Ist  of  April,  1851,  when  his  Honour  thought 
that  the  right  of  the  vendors  to  make  a  good  title  without 
the  concurrence  of  the  cestuis  que  tnistent  was  too  doubt- 
ftil  to  be  enforced;  and  he  declared  that  the  vendors  were 
hot  able  to  make  a  good  title. 

It  was  subsequently  ascertained  that  Mr.  Samuel  Wilson, 
one  of  the  devisees  and  vendors,  was  also  the  heir,  accord- 
ing to  the  custom  of  the  manor,  of  Mr.  John  Wilson,  thb 
surviving  trustee;  but  the  purchaser  still  declined  to  com- 
plete his  purchase. 

The  statement  of  the  fact,  that  Mr.  S.  Wilson  was  the 
heir  of  his  devisor,  was  introduced  by  amendinent  into  the 
case,  which  now  came  on  to  be  re-heard. 

Mr.  Molina  and  Mr.  Humphrey  for  the  vendors. — ^The 
plaintiffs  submitted  that  they  together  could  make  a  good 
conveyance;  because  they  had  not  only  the  estate  by  de- 
vise, but  also  because  all  the  estate  and  rights  vested  in 
the  surviving  trustee,  their  testator,  were  vested  in  one 
of  them.  In  Cooke  v.  Crawford{d),  the  vendors  were 
merely  the  devisees  of  the  donee  of  the  power;  a  case 
very  different  from  the  present,  where  the  heir  is  ready  to 
concur  in  respect  of  his  title  in  that  character. 

(«)   LTSiin.  !H. 
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1862.  They  also  cited  Cde  v.  Wade  (a),  Bradford  v.  BelfiddQi), 

and  Tidey  v.  WclsUrihoJme  (c). 

Mr.  J.  RtisseU,  Mr.  Hardy^  and  Mr.  Odxyme  contended, 
that  it  was  clear,  upon  the  construction  of  the  will  of  the 
original  testator,  that  he  intended  that  the  estate  and  the 
power  should  go  together.  Cooke  v.  Crawford  is  a  distinct 
authority,  that  devisees  as  such  of  an  estate  with  a  power 
cannot  exercise  it;  but  here  the  two  devisees  have  con- 
tracted to  sell:  if  both  together  had  not  in  them  jointly 
the  power  to  sell,  it  is  not  sufficient  to  sustain  the  contract 
to  allege  that  one  of  the  two  had  it  The  contract  by  the  two 
devisees  was  an  election  by  the  heir  to  take  in  that  cha^eae* 
ter,  which  he  cannot  revoke ;  and  the  exercise  of  the  dia- 
cretion  of  two  persons  is  a  very  different  thing  from  the 
exercise  of  the  discretion  in  the  sale  by  one  of  them  alone 
Even,  therefore,  in  cajse  the  power  of  sale  had  not  been 
entirely  destroyed  by  the  severance  of  the  estate  from  tjbie 
power,  this  sale  effected  by  the  two  will  not  be  sustained, 
even  if  the  sale  by  one  of  them,  the  heir  alone,  could  have 
been  supported. 

Mr.  Molina,  in  reply,  said,  the  distinction  was  too  closely 
drawn  on  the  other  side ;  it  was  enough  if  the  persons  in 
whom  the  estate  and  the  power  vested  concurred  in  the 
sale.— He  cited  Miller  v.  Pridden(d), 

The  Viob-Chancellob  (after  reading  the  original  de- 
vise to  three  persons,  their  devise,  and  the  power  of 
sale)  proceeded: — It  is  obvious  here  that  the  testator 
has  limited  the  estate  to  go  to  the  three  persons  in 
fee;  and  he  contemplated  a  sale  to  be  made  by  the 
persons  or  person  having  the  legal  estate,  and  that  that 
estate  is  to  be  the  only  thing  enabling  them  or  him  to 

(a)  16  Ves.  27.  (c)  7  Beav.  425. 

(6)  2  Sim.  264.  (d)  1  De  G.,  Mac.,  &  O.  336. 
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conyey.  The  testator  did  not  contemplate  sach  an  erent  1852. 
as  that  the  estate  should  Test  in  one  person  and  the 
power  go  to  another  person.  If  the  sunriTing  trustee 
had,  bv  any  assurance  made  in  his  lifetime,  conyeyed  the 
estate  away  so  that  any  person  other  than  his  heir  would 
haye  the  estate,  which  alone  enabled  the  trustees  to  exer- 
cise this  power,  I  think  that,  upon  the  death  of  the  trus- 
tee, his  heir  could  not  haye  exercised  the  power;  but  the 
surriying  trustee  deyised  the  estate,  which  amounts  to  the 
same  tUng.  Cooke  y.  Cramford  stands  upon  different 
grounds  firom  those  in  this  case,  yiz.  that  a  trust  cannot 
be  del^ated  to  persons  not  contemplated  in  its  original 
creation.  In  that  case  there  was  a  deyise  of  a  fee  simple 
estate  to  trustees^  upon  trust  that  they,  or  the  suryiyors  or 
suryiyor  of  them,  or  the  heirs  of  such  suryiyor,  should  sell, 
not  naming  his  assigns;  and  the  Court  held,  that  the  trust 
could  not  be  del^ated  without  express  terms  authorising 
a  transmission  of  it.  The  decision  in  that  case  has  been 
often  understood  as  going  far  beyond  what  it  really  im- 
ported. There  is  no  doubt  that  a  trustee  can  deyise  a 
trust  estate;  but  the  question  in  eyery  case  is,  whether 
the  deyise  is  in  accordance  with  the  title  under  which  the 
trustee  holds.  It  may  often  be  the  duty  of  a  man  in  such 
circumstances,  haying  the  legal  estate,  to  take  care  that  it 
do  not  yest  in  a  lunatic  or  in  a  person  out  of  the  jurisdic- 
tion, or  in  any  other  person  who  ought  not  to  be  a  trustee, 
and  for  that  purpose  to  deyise  it 

I  think  this  title  is  too  doubtful  to  enable  the  Court  to 
compel  a  purchaser  to  take  it 
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April  28M.  Rebce  v.  Taylor. 

u 


A  judgment  U  NDER  the  will  of  a  testator  whose  estate  was  in  course 
obtainSi  a  ^^  administration  under  a  decree  in  a  suit  in  this  Court, 
Judge's  opdar     ^j^^  defendant  Taylor  was  entitled  to  an  annuity,  and  a 

under  the  1  &  2  •'  ^  •' '    ^ 

Vict  c.  110,  sum  of  Stock  had  been  carried  to  a  separate  account  in  the 

the  annuity^  causc,  intitlcd  "  Taylor  s  Annuity  Account/' 

Sbtor^oSSfk  The  plaintiff,  Mr.  Reece,  being  a  judgment  creditor  of 

?*°f.>»a<»'^  the  defendant  Mr.  Taylor,  had  obtained  the  order  of  a 

in  thi«  Court.  ,  ,         , 

The  jui^ment  Judge  at  common  law  under  the  14th  section  of  the  1  &  2 

entitled  to  a  Vict.  c.  110,  charging  the  stock  (a), 
cii^  ^^^\^        This  was  a  claim  by  Mr.  Reece  against  Mr.  Taylor,  for 

the  debtor,  to  the  immediate  protection  of  the  interest  he  had  acquired 

nuity  with  the  Under  the  Judge's  order  (6).     The  defendant  Taylor  was 

but^^CT  to'  ^^*  ^^  *^®  jurbdiction,  but  he  had  been  duly  served  with 

make  theM  proCCSS. 

charges  e£RBct-  rnt        ,   . 

uai,  a  petition        The  claim  now  came  on  upon  the  hearing. 

(which  is  of 
coune)  to  be 

presented  in  Mr.  Pole  was  in  support  of  the  claiuL 

the  cause  is 

necessary;  and  ^^       tot  ft 

the  daim  was         The  defendant  did  not  appear. 

ordered  to 

stand  over;  and,  in 

ultimately,  one       The  VICE-CHANCELLOR  made  the  Order. 

order  was  made 

and  i^thion.  ^^'  ^^^  ^^^^  suggested,  whether,  in  order  to  render  the 

charge  effectual  on  the  annuity  in  the  administration  suit, 
it  would  not  be  necessary  to  present  a  petition  in  that 
suit;  and  whether  it  would  be  necessary  to  serve  the  de- 
fendant, Mr.  Taylor,  with  a  copy  of  the  petition. 

The  Vice-chancellor  said,  that  such  a  petition  was  ne- 
cessary, but  that  it  would  be  merely  a  form;  and  that  Mr. 

(a)  It  has  been  held  that  this      see  Westby  y.  Westbi/,  post^  p.  516. 
order  cannot  be  obtained  in  equi-  (b)   See  BrUted  v.  Wilk%n$y  3 

Xy :  HvUces  v.  Day,  10  Sim.  41 ;  but      Hare,  236. 
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Taylor  need  not  be  served  with  it.     The  claim  should        1852. 
stand  oyer,  so  that  the  claim  and  petition  might  come  on 
together,  and  one  order  might  be  made  upon  both. 

The  petition  was  subsequently  presented  in  the  adminis- 
tration cause,  and  both  claim  and  petition  came  on  toge- 
ther, and  one  order  was  made  in  the  claim  and  upon  the 
petition. 


Wabwick  v.  Hawkins.  AprU  2Sth  d; 

T2dth. 
HIS  was  a  claim  by  Mrs.  Warwick  against  the  executors  ^  testator  gave 
of  Mr.  William  Bayley,  deceased,  by  which  she  claimed  an«"»ttity  ^ 

\  Binamed 

that  a  legacy  of  300Z.,  given  to  her  by  a  codicil  to  his  will,  woman,  and  di- 
with  interest,  should  be  paid  to  her  for  her  separate  use,  annuities  giyen 
or,  in  case  the  Court  should  consider  that  she  was  not  en-  ^^i^!7"     _ 

'  mamed  women 

titled  to  it  for  her  separate  use,  then  to  have  the  same  set-  »hou]d  be  for 

xi    J  u  J  u       •  their  separate 

tied  upon  her  and  her  issua  use.    By  a 

It  appeared  that  the  testator  by  his  will,  dated  the  4th  tetor^^rected* 
of  July,  1846,  gave  to  the  plaintiff,  Mrs.  Ann  Warwick,  ^'"^*^ 
the  wife  of  William  Warwick,  an  annuity  of  lOOZ.,  for  and  married  woman 
during  her  natural  life,  free  of  legacy  duty;  and  he  gave  300/.,  « in  ad- 
several  other  annuities.     The  testator,  by  his  will,  directed  fj^y  men* 
that  the  several  annuities  given  by  that  bis  will  should  *'?ll®*l*°jl** 

,  ^       will:" — Htld^ 

commence  from  the  day  of  his  death,  and  should  be  paid  that  the  legacy 
to  the  several  persons  to  whom  they  were  respectively  ™hrrcs^c- 
given,  half-yearly,  for  their  sole  and  separate  use  and  bene-  ^^  ^ofThT 
fit,  independently  and  exclusively  of  any  husband  with  or  married  woman. 
to  whom  they  were  then  or  thereafter  might  happen  to  be 
married,  and  not  to  be  in  any  way  subject  to  the  debts, 
control,   or   engagements  of  any  such  husband  or  hus- 
bands ;  and  the  testator  directed  that  the  receipts  of  the 
said  several  annuitants  respectively,  notwithstanding  their 
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1852.       coverture,  should  be  good  and  effectual  discIiargelB  to  the 
,^^"*^'     *     person  or  persons  paying  the  same. 

V,  By  a  codicil,  dated  the  6th  of  November,  1850,  the  tefe- 

tator,  after  expressing  his  wish  to  be  that  the  plaintiff, 
Mrs.  Ann  Warwick,  should  live  in  his  house,  directed  his 
executors  to  pay  to  her,  "  in  addition  to  the  legacy  mo- 
tioned in  his  will,  the  sum  of  3007.,  to  be  paid  to  her  free 
of  legacy  duty,  and  immediately  after  his  death."  The  will 
contained  no  legacy  or  gift  to  Mrs.  Warwick,  except  the 
annuity. 

The  testator  died  in  1851,  and  the  will  and  codicil  were 
proved  by  the  executors. 

It  appeared  that  the  plaintiff  was  a  married  woman,  but 
that  her  husband  had  for  a  long  time  resided^  and  was 
still,  out  of  the  jurisdiction. 

The  claim  now  came  on  to  be  heard. 

Mr.  QloB^  and  Mr.  Faher^  for  the  plaintiff,  referred  to 
B^y  V.  Groft  (a)  and  the  cases  there  cited,  and  submitted, 
that  the  reference  to  the  gift  to  the  plaintiff  in  the  will, 
connected  with  the  legacy  in  the  codicil,  subjected  the  lat- 
ter to  the  restriction  for  the  separate  use  of  the  plaintiff 
attached  to  the  gift  in  the  will 

Mr.  Malins  and  Mr.  Dauney  said,  that,  in  Day  v.  Crojt, 
the  gift  contained  in  the  codicil,  and  also  that  in  the  will, 
were  both  of  an  annuity;  whilst  here  the  gift  in  the  will 
was  of  an  annuity,  and  in  the  codicil  of  a  legacy  merely. 

April  29th,  The  Vice-Chancellor  said,  that,  having  considered  this 
case,  he  thought  that  upon  the  authorities  there  could  be 
no  doubt  that  the  300Z.  given  by  the  codicil  to  Mrs.  War- 
wick followed  the  gift  of  the  annuity  in  the  will,  and  was 
for  her  separate  use.  There  must  be  a  declaration  accord- 
ingly. There  being  an  admission  of  assets,  the  costs  must 
be  paid  out  of  the  estate. 

(a)  4  Beav.  561. 
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In  the  Matter  of  Hobnbb's  Estate  ;  April  34<A  d: 

AND  i%  l<<. 

In  the  Matter  of  The  Act,  5  &  6  Will.  4,  c.  69. 

Mr  JOHN  HORNER,  by  will,  devised  certain  real  es-  under  the 

tates  to  his  daughter  Maria  for  life,  with  certain  limita-  ^^"^J^ 

tions  over,  and  with  an  ultimate  remainder  to  the  right  ^  *  ^  Will, 

heirs  of  his  daughter.     On  his  death  Miss  Homer  entered  law  onion  com- 

into  possession  of  the  lands  devised;  and,  in  the  year  1839,  \^^  andpud 

whilst  she  was  in  such  possession,  the  Guardians  of  the  ^®  purchase 

r  '  money  into 

West  Ham  Poor  Law  Union,  in  exercise  of  the  compulsory  Court   On 
powers  given  to  them  by  the  5  &  6  WilL  4,  c.  69(a),  inti-  the  tenant  for 
tied  "  An  Act  to  facilitate  the  Conveyance  of  Workhouses  ^  ^y^^^* 
and  other  Property  of  Parishes,  and  of  Incorporations  or  ^  ^\^f 
Unions  of  Parishes,  in  England  and  Wales,''  took  certain  were,  under  an 
parts  of  the  Property  devised,  and  paid  the  purchase-  Co^paid^to 
money,  being  800Z.,  into  the  Court  of  Exchequer,  to  an  ac-  ^  hi^th. 
count  intitled  "In  the  Matter  of  the  Act  and  of  Homer's  intermediate 

—  ..  limitations  har- 

Estate.  ing  (ailed,  her 

Upon  the  petition  of  Miss  Homer  this  sum  was  directed  whOTS^thTuiti- 
to  be  invested  in  the  purchase  of  800Z.  Three-and-a-quar-  mate  remainder 

*  ,  ,  ,    ,  wa«  limited, 

ter  per  Cent.  Reduced  Annuities,  and  the  dividends  thereof  petitioned  the 
were  ordered  to  be  paid  to  her  for  her  life.   She  continued  atock  might  he 
to  receive  the  dividends  until  January,  1852,  when  she  ^^^^^^^J' 
died,  having  previously  made  her  will,  of  which  she  ap-  'tock  continued 
pointed  executors,  but  her  will  contained  no  reference  to  the  money  was 
the  800Z.  in  Court.    The  intermediate  limitations  in  re-  ^"^him. 
mainder  having  failed,  the  ultimate  remainder  to  the  right 
heirs  of  Miss  Horner  took  effect. 

This  was  the  petition  of  the  heir-at-law  of  Miss  Horner, 
stating  the  above  circumstances,  and  asking  that  the  sum 
of  800Z.  stock  might  be  paid  out  to  him. 


(a)  Sec  the  1st  &  2ud  scctioni}  of  that  Act. 
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ia52.  Mr.  Bristowe  appeared  in  support  of  the  petition. 

/•  re  Mr.  PrendergcLtC,  for  the  executors  under  Miss  Homer  s 

£nATB.  will,  referred  to  the  case  of  Ex  parte  Flamank  (a),  in  which 
Lord  Cranwortk  held,  that  money,  subject  to  similar  pow- 
ers, paid  in  under  the  Lands  Clauses  Consolidation  Act, 
on  taking  the  land  of  a  person  who  then  was,  and  conti- 
nued to  his  death,  in  a  state  of  mental  imbecility,  was  not 
to  be  considered  as  land,  but  was  ordered  to  be  paid  to  his 
executors.  He  submited  that  this  was  a  stronger  case 
than  the  one  cited,  in  favour  of  the  fund  in  Court  being 
treated  as  personal  instead  of  real  estate 

Matf  \at.  The  Vicb-Chancellob  said,  he  had  considered  this  case, 
and  it  appeared  to  him  that  the  stock  in  Court  still  con- 
tinued to  be  money  subject  to  be  laid  out  in  the  purchase 
of  land;  and  that  it  must  be  treated  as  real  and  not  as 
personal  estate,  and  that  the  heir  was  entitled  to  it.     » 

Order  accordingly,  costs  out  of  the  estate 

(a)   1  Sim.,  N.  S.,  260. 
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LUMLEY  V.  W AGNEB,  26^,  &  27M, 

May  9ih, 

HE  bill  in  this  suit  was  filed  on  the  22nd  of  April,  1852,  A  lady,  not  of 
by  Benjamin  Lumley,  the  lessee  of  her  Majesty's  Theatre,  feth^by*' 
against  Johanna  Wagner,  Albert  Wagner  her  father,  and  ^^Z^^^ 
Frederic  Gye,  the  lessee  of  Covent  Garden  Theatre.  coimtry,  agreed 

with  a  theatri- 

In  November,  1851,  an  agreement  in  writing,  in  the  cal  manager  to 
French  language,  was  concluded  at  Berlin,  and  signed  by  S«foradefin^ 
Mr.  Albert  Wagner  and  Mdlle.  Johanna  Wagner,  his  daugh-  P®"®*.    By  a 

^  ^        '  o       clame  snbae* 

ter,  who  was  not  of  age;  the  agreement  bore  date  the  9th  quentiy acceded 
of  November,  1851 ,  and,  being  translated  into  English,  was  by  her  agent, 
as  follows:  Se^dt' 

"  The  undersigned  Mr.  Benjamin  Lumley,  possessor  of  ^*^'  *^^" 

wttTiu  aooenieu, 

her  Majesty's  Theatre  at  London,  and  of  the  Italian  Opera  >he  engaged 
at  Paris,  of  the   one  part,  and  Mademoiselle  Johanna  talents  at  any 
Wagner,  cantatrice  of  the  court  of  his  Majesty  the  King  ^^^  theatre, 
of  Prussia,  with  the  consent  of  her  father  Mr.  A.  Wagner,  cert  or  reunion, 
residing  at  Berlin,  of  the  other  part,  have  concerted  and  yate,  without 
concluded  the  following  contract: — First,  Mademoiselle  SoriSonor' 
Johanna  Wagner  binds  herself  to  sing  three  months  at  2f  '?*?*««'• 

"  ,     "  The  lady  en- 

the  theatre  of  Mr.  Lumley,  her  Majesty's,  at  London,  to  gaged  with  the 
date  from  the  1st  of  April,  1852,  (the  time  necessary  for  rivaTSeatee^to 
the  journey  comprised  therein),  and  to  give  the  parts  fol-  JJJ^^  JlJithin 
lowing — 1st,  Romeo,  Montecchi;   2nd,  Fides,  Prophfete:  the  defined 

period,  and  her 

3rd,  Valentine,  Huguenots;  4th,  Anna,  Don  Juan;  5th,  d€butwa«an- 
Alice,  Robert  le  Diable ;  6th,  an  Opera  chosen  by  common  "3  pQiJSc  J^. 
accord. — Second,  the  three  first  parts  must  necessarily  be,  ^^^Jjwn^nts. 
1st,  Romeo,  2nd,  Fides,  3rd,  Valentine;  these  parts  once  tlon,ina8uit 

by  the  manager 
against  the 
lady,  her  &ther,  and  the  manager  of  the  rival  theatre,  it  was  objected  that  the  positive  and  negative 
terms  formed  but  one  agreement ;  and  that,  as  it  had  been  settled  that  the  Court  could  not  by  injunction 
enforce  the  positive  term  that  the  lady  should  sing,  it  could  not  enforce  the  negative  stipulation; 
but  Held,  notwithstanding  KembU.  v.  Kenn,  that  the  Court  would  prevent  the  violation  of  Uie  nega> 
tive  term,  and  restrain  the  lady  from  singing  at  the  rival  theatre,  though  the  positive  term  of  the 
agreement  could  not  be  enforced : — Held  aUo,  that,  although  it  was  a  foreign  contract,  the  plaintiff 
was  entitled  to  the  injunction,  without  reference  to  where  the  contract  was  entered  into,  or  what 
might  be  the  remedies  or  forms  of  procedure  in  other  countries  on  it.    - 
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1859.        sang,  and  then  only,  she  wiU  appear,  if  Mr.  Lmnley  de- 
siies  it,  in  the  three  other  operas  mentioned  aforesaid. — 
Third,  these  six  parts  belong  exdasirely  to  Mademoiselle 
Wagner;  and  any  other  cantatrice  shall  not  presume  to 
mig  them  daring  the  three  m<mth8  of  her  wigagemeni 
If  Mr.  Lumlej  happens  to  be  prevented,  by  any  cause  so- 
ever, firom  giving  these  opens,  he  is  nevertheless  held  to 
pay  Mademoiselle  Johanna  Wagner  the  salary  stipulated 
lower  down  tor  the  number  of  her  parts  as  if  she  had  sung 
dieoL — ^Fourth,  in  the  case  where  Madaooboiselle  Wagner 
sliould  be  prevented  by  reason  of  illness  from  ringing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated, 
Mr.  Lumley  is  bound  to  pay  the  salary  only  for  the  parts 
sung. — Fifth,  Mademoiselle  Johanna  Wagner  binds  herself 
to  sing  twice  a  week  during  the  run  of  the  diree  months ; 
however,  if  she  hersdf  was  hindered  frtnn  ringing  twice 
in  any  week  whatever,  she  will  have  the  right  to  give  at 
a  later  period  the  mnitted  representation. — Sixth,  if  Ma- 
demoiselle Wagner,  fiilfilHng  the  wishes  of  the  direction, 
oiMisent  to  sing  more  than  twice  a  week  in  the  coarse  of 
three  months,  this  last  will  give  to  Mademoiselle  Wagner 
50L  steriing  finr  each  representation  extra. — Seventh,  Mr. 
Lumley  engages  to  pay  Mademoiselle  Wagner  a  salary  of 
400L  steriing  per  month,  and  payment  will  take  place  in 
soch  manner  that  she  will  receive  IDOL  sterling  each 
week. — Eighth,  Mr.  Lumley  will  pay  by  letters  of  ex- 
change to  Mademoiselle  Wagner,  at  Berlin,  the  loth  of 
March,  1852,  the  sum  of  30(ML  sterling,  a  sum  which  will  be 
deducted  from  her  engagement  in  his  retaining  1 002.  each 
month. — Ninth,  in  aU  cases  except  that  where  a  verified 
illness  would  place  upon  her  a  hindrance,  if  Mademoiselle 
Wagner  shall  not  arrive  in  London  eight  days  alter  that 
from  whence  dates  her  engagement,  Mr.  Lumley  will  have 
the  right  to  r^ard  the  non-appearance  as  a  rupture  of 
the  contract,  and  will  be  able  to  demand  an  indemnifica- 
tion.— Tenth,  in  the  case  where  Mr.  Limiley  should  cede 
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his  enterprise  to  another,  he  has  the  right  to  transfer  this        1852. 
contract  to  his  successor,  and  in  that  case  Mdlla  Wagner 
has  the  same  obligations  and  the  same  rights  towards  the 
last  as  towards  Mr.  Lumley.  ''  Johanna  Waqneb, 

^"^  Albert  Waoneb. 
"Berlin,  the  9th  November,  1861/' 

In  November,  1851,  after  the  above  agreement  had  been 
signed.  Dr.  Joseph  Bacher,  who  was,  as  Mr.  Lumley  asserted, 
the  agent  of  Mr.  and  Mdlle.  Wagner,  met  Mr.  Lumley  in 
Paris,  when  Mr.  Lumley  objected  to  the  agreement  as  not 
contidning  an  usual  and  necessary  clause,  preventing  Miss 
Wagner  firom  exercising  her  professional  abilities  in  Eng- 
land without  the  consent  of  Mr.  Lumley;  whereupon  Dr. 
Joseph  Bacher,  as  the  agent  of  Mdlle.  Wagner  and  Mr. 
Wagner,  added  an  article  in  writing  in  the  French  lan- 
guage to  the  agreement,  and  which,  being  translated  into 
English,  was  as  follows: — 

"  Mdlla  Wagner  engages  herself  not  to  use  her  talents 
atany  other  theatre,  nor  in  any  concert  or  reunion,  pub- 
lic or  private,  without  the  written  authorisation  of  Mr. 
Lumley.  '^  Dr.  Joseph  Bagheb, 

"  For  Mdlle.  Johanna  Waoneb, 
and  authorised  by  her/' 

Mdlle.  Wagner  and  her  father  subsequently  entered  into 
another  engagement  with  Mr.  Frederick  Gye,  the  lessee  of 
Covent  Garden  Theatre,  and  manager  of  the  Royal  Italian 
Opera  there,  by  which  it  was  agreed  that  Mdlle.  Johanna 
Wagner  should,  for  a  larger  sum  than  that  stipulated  by 
the  agreement  with  Mr.  Lumley,  sing  at  the  Royal  Italian 
Opera,  Covent  Garden,  and  abandon  the  agreement  with 
the  plaintiff. 

Mr.  Lumley  then  filed  his  bill  in  this  Court  against 
Mdlle.  Wagner,  Mr.  Albert  Wagner  her  father,  and  -Mr. 
Frederick  Gyc ;  in  which  he  stated,  among  other  things, 
the  above  agreement  and  circumstances;  and  also  that  Mr 
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^HrJ/t  Oje  had,  when  he  entered  into  his  agreement  willi  Hdlle 
Wagner  and  her  father,  full  knowledge  of  their  previous 
agreement  with  Mr.  Lumlev.  The  bill  also  stated  that  a 
protest  had  been  sent  to  him  Mr.  Lumley  from  Mdlle 
Wagner  and  her  father  repudiating  the  agreement,  on  the 
ground  that  it  had  become  void  by  reason  of  the  non- 
payment of  3002.  at  the  time  specified  in  the  agreement; 
but  Mr.  Lumley  shewed  circumstances  on  which  he  relied 
as  a  defence  on  that  point 

The  bill  prayed  that  the  defendants  Mdlle.  Wagner  and 
Albert  Wagner  might  be  restrained  from  violating  or 
committing  any  breach  of  the  last  article  of  the  agree- 
ment; that  the  defendant  Johanna  Wagner  might  be  re- 
8traine4  from  singing  and  performing,  or  singing,  at  the 
Royal  Italian  Opera,  Covent  Garden,  or  at  any  other  thea* 
trc  or  place,  without  the  sanction  or  permission  in  writing 
of  the  plaintiff,  during  the  existence  of  the  agreement 
with  the  plaintiff;  and  that  the  defendant  Albert  Wagner 
might  be  restrained  from  permitting  or  sanctioning  the 
defendant  Mdlle.  Wagner  singing  and  performing,  or  sing- 
ing, as  aforesaid;  that  the  defendant  Frederick  Gye 
might  bo  restrained  from  accepting  the  professional  ser- 
vices of  the  defendant  Mdlle.  Wagner  as  a  singer  and 
performer,  or  singer,  at  the  said  Royal  Italian  Opera, 
l^ovont  Qanlen,  or  at  any  other  theatre  or  place,  and  from 
permitting  her  to  sing  and  perform,  or  to  sing,  at  the  Royal 
Italian  Oix^ra,  Covent  Garden,  during  the  existence  of  the 
i^rrtHMnont  with  the  plaintiff,  without  the  permission  or 
muu'tion  of  the  plaintiff. 

All  tho  other  facts  and  circumstances  in  the  case  on 
whioh  tho  questions  upon  the  motion  turned,  are  ftiUy 
^^«tOi^  in  his  Honour *s  judgment 

</♦♦♦/  }^Mt  Mr.  H\n\m  and  Mr  Hiisiop  Clarke  now  appeared  in  sup- 
port ot'  a  nw^tion.  which  they  proposed  to  make  ex  parte, 
tWr  un  iiviuuotivm  in  tho  terms  of  the  prayer  of  the  bill. 
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Mr.  Malins  and  Mr.  Martindale  appeared,  without  no-         1862. 
tice,  for  all  the  defendants. 

After  some  delay  the  argument  proceeded. 

Mr.  Baco7i  and  Mr.  Hishp  Clarke  submitted,  that  the 
facts  of  the  case  entitled  the  plaintiff  to  the  injunction 
asked.  It  was  true,  that  in  some  of  the  older  cases  the 
Court  had  refused  to  grant  such  injunctions;  but  Lord 
Cottenha/m  had,  in  the  case  of  Dietrichsen  v.  (7ai6um(a), 
completely  established  the  right  of  a  plaintiff  to  obtain 
an  injunction  restraining  the  defendants  from  doing 
acts  which  by  their  contract  they  have  brought  them- 
selves under  an  obligation  not  to  do. — They  also  cited 
Martin  Y,Nutkin(b),  Barret  v.Blagrave{c)y  Rolfe  v.  Rol/e(d)y 
Morris  v.  Colman{e). 

Mr.  Malins  and  Mr.  Martindale  said,  in  KenMe  v. 
Kean{f)y  Mr.  Eean  had  agreed  to  perform  for  a  certain 
number  of  nights  at  Covent  Garden  Theatre,  with  a  pro- 
hibitory clause  that  he  should  not  perform  at  any  other 
theatre;  yet  the  Court  declined  to  restrain  him  from 
performing  at  another  theatre.  It  was  on  the  same  prin- 
ciple that  Clarke  v.  Price  (ff),  BcUdmn  v.  Society  for  Dif- 
fusing Useful  Knowledge  Qi),  and  Oarvis  v.  Edwards  (t)  pro- 
ceeded. The  Courts  have  granted  injunctions  to  restrain 
the  sale  of  goods  contrary  to  a  prohibitory  clause  of  an 
agreement,  but  it  never  has  restrained  an  actor  or  a  singer, 
for  this  reason,  that  it  cannot  compel  the  specific  perform- 
ance, and  make  a  defendant  act  or  sing.  They  submitted, 
that  the  principle  on  which  KerMe  v.  Kean  was  decided, 
must  govern  the  present  case.     They  also  contended,  that 

(a)  2  Ph.  62.  (/  )  6  Sim.  333. 

(6)  2  P.  Wms.  266.  (gr)  2  Wila.  167. 

(c)  6  Ves.  665.  (h)  9  Sim.  393. 

\d)  15  Sim.  88.  (t)  2  Dr.  &  War.  80, 
(e)  18  Ves.  437. 
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1852.        coverture^  should  be  good  and  effectual  discharges  to  the 
,^^'*^'     '     person  or  persons  paying  the  same. 

V.  By  a  codicil,  dated  the  5th  of  November,  1850,  the  tefe- 

tator,  ailer  expressing  his  wish  to  be  that  the  plaintiff, 
Mrs.  Ann  Warwick,  should  live  in  his  house,  directed  his 
executors  to  pay  to  her,  '^  in  addition  to  the  legacy  men- 
tioned in  his  will,  the  sum  of  3007.,  to  be  paid  to  her  free 
of  legacy  duty,  and  immediately  after  his  death."  The  will 
contained  no  legacy  or  gift  to  Mrs.  Warwick,  except  the 
annuity. 

The  testator  died  in  1851,  and  the  will  and  codicil  were 
proved  by  the  executors. 

It  appeared  that  the  plaintiff  was  a  married  woman,  but 
that  her  husband  had  for  a  long  time  resided,  and  was 
still,  out  of  the  jurisdiction. 

The  claim  now  came  on  to  be  heard. 

Mr.  Olasse  and  Mr.  Faber^  for  the  plaintiff^,  referred  to 
Day  V.  Oroft  (a)  and  the  cases  there  cited,  and  submitted, 
that  the  reference  to  the  gift  to  the  plaintiff  in  the  will, 
connected  with  the  legacy  in  the  codicil,  subjected  the  lat- 
ter to  the  restriction  for  the  separate  use  of  the  plaintiff 
attached  to  the  gift  in  the  will 

Mr.  Medina  and  Mr.  Dauney  said,  that,  in  Day  v.  Croft, 
the  gift  contained  in  the  codicil,  and  also  that  in  the  will, 
were  both  of  an  annuity;  whilst  here  the  gift  in  the  will 
was  of  an  annuity,  and  in  the  codicil  of  a  legacy  merely. 

April  2M,  The  Vice-Chancbllor  said,  that,  having  considered  this 
case,  he  thought  that  upon  the  authorities  there  could  be 
no  doubt  that  the  300Z.  given  by  the  codicil  to  Mrs.  War- 
wick followed  the  gift  of  the  annuity  in  the  will,  and  was 
for  her  separate  use.  There  must  be  a  declaration  accord- 
ingly. There  being  an  admission  of  assets,  the  costs  must 
be  paid  out  of  the  estate. 

(a)  4  Bcav.  5U1. 
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In  the  Matter  of  Hobnbb's  Estate  ;  Apnl  %uh  db 

AND  ^Oy  !*<• 

In  the  Matter  of  The  Act,  5  &  6  Will.  4,  c.  69. 

JjlLR  JOHN  HORNER,  by  will,  devised  certain  real  es-  under  the 

tates  to  hb  daughter  Maria  for  life,  with  certain  limita-  ^^"JJ^ 

tions  over,  and  with  an  ultimate  remainder  to  the  right  *  *  ^  Will, 

heirs  of  his  daughter.    On  his  death  Miss  Homer  entered  law  umon  com- 

into  possession  of  the  lands  devised;  and,  in  the  year  1839,  \^  and^d 

whilst  she  was  in  such  possession,  the  Guardians  of  the  *^®  p««hMe 

r  '  money  into 

West  Ham  Poor  Law  Union,  in  exercise  of  the  compulsory  Court   On 

powers  given  to  them  by  the  5  &  6  WilL  4,  c.  69(a),  inti-  the  tenant  for 

tied  "  An  Act  to  facilitate  the  Conveyance  of  Workhouses  wm  tyS^* 

and  other  Property  of  Parishes,  and  of  Incorporations  or  ^  *^i"^ 

Unions  of  Parishes,  in  England  and  Wales,''  took  certain  were,  under  an 

parts  of  the  Property  devised,  and  paid  the  purchase-  Comrt,*^paidto 

money,  being  800Z.,  into  the  Court  of  Exchequer,  to  an  ac-  J^  hi  doith. 

count  intitled  "In  the  Matter  of  the  Act  and  of  Homer's  intermediate 

—  ..  limitations  har- 

Estate.  ing  (ailed,  her 

Upon  the  petition  of  Miss  Homer  this  sum  was  directed  whwn*Ae*uiti- 

to  be  invested  in  the  purchase  of  800i.  Three-and-a-quar-  mate  remainder 

*-  ,  ,  ,         .    .  ^'^a*  Imuted, 

ter  per  Cent.  Reduced  Annuities,  and  the  dividends  thereof  petitioned  the 

were  ordered  to  be  paid  to  her  for  her  life.   She  continued  gtock  might  be 

to  receive  the  dividends  until  January,  1852,  when  she  ^^""^^Z^' 

died,  having  previously  made  her  will,  of  which  she  ap-  '^ck  continued 

pointed  executors,  but  her  will  contained  no  reference  to  the  money  was 

the  800Z.  in  Court.    The  intermediate  limitations  in  re-  ^a  to  him. 
mainder  having  failed,  the  ultimate  remainder  to  the  right 
heirs  of  Miss  Horner  took  effect. 

This  was  the  petition  of  the  heir-at-law  of  Miss  Horner, 
stating  the  above  circumstances,  and  asking  that  the  sum 
of  8001  stock  might  be  paid  out  to  him. 


(a)  See  the  Ist  &  2nd  sections  of  that  Act. 
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1852.  Mr.  Bristowe  appeared  in  support  of  the  petition. 

/«  r»  Mr.  PrenderqaM.  for  the  executors  under  Miss  Homer  s 

Hornbr'8  .  1  /.  .         1  .  f 

EsTATB.  will,  referred  to  the  case  of  Ex  parte  Flamank  (a),  in  which 
Lord  Cranworth  held,  that  money,  subject  to  similar  pow- 
ers, paid  in  under  the  Lands  Clauses  Consolidation  Act, 
on  taking  the  land  of  a  person  who  then  was,  and  conti- 
nued to  his  death,  in  a  state  of  mental  imbecility,  was  not 
to  be  considered  as  land,  but  was  ordered  to  be  paid  to  his 
executors.  He  submited  that  this  was  a  stronger  case 
than  the  one  cited,  in  favour  of  the  fund  in  Court  being 
treated  as  personal  instead  of  real  estate. 

May  1st,  The  Vice-Chancellob  said,  he  had  considered  this  case, 
and  it  appeared  to  him  that  the  stock  in  Court  still  con- 
tinued to  be  money  subject  to  be  laid  out  in  the  purchase 
of  land;  and  that  it  must  be  treated  as  real  and  not  as 
personal  estate,  and  that  the  heir  was  entitled  to  it.     » 

Order  accordingly,  costs  out  of  the  estate. 

(a)   1  Sim.,  N.  S.,  260. 
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_  ,^  April  23r«L 

LUMLBY  V.  W AGNBB.  26iA,  &  27^A, 

May  9th. 

HE  bill  in  tliis  suit  was  filed  on  the  22nd  of  April,  1862,  A  lady,  not  of 
by  Benjamin  Lumley,  the  lessee  of  her  Majesty's  Theatre,  &th«°by  " 
against  Johanna  Wagner,  Albert  Wagner  her  father,  and  ^^^^^"^ 
Frederic  Gye,  the  lessee  of  Covent  Garden  Theatre.  country,  agreed 

.  ,  ,  ,  with  a  theatri- 

In  November,  1851,  an  agreement  in  writing,  in  the  cai  manager  to 
French  language,  was  concluded  at  Berlin,  and  signed  by  trefor  a  definite 
Mr.  Albert  Wagner  and  Mdlle.  Johanna  Wagner,  his  daugh-  ^"^'   ^* 
ter,  who  was  not  of  age;  the  agreement  bore  date  the  9th  quentiy acceded 
of  November,  1851 ,  and,  being  translated  into  English,  was  by  her  agent, 

asfoUows:  ISe^/w 

"  The  undersigned  Mr.  Benjamin  Lumley,  possessor  of  ^^  *^^" 

^  waroB  asBenieci, 

her  Majesty  s  Theatre  at  London,  and  of  the  Italian  Opera  she  engaged 
at  Paris,  of  the  one  part,  and  Mademoiselle  Johanna  talents atwiy^ 
Wagner,  cantatrice  of  the  court  of  his  Majesty  the  King  ^^^F  theatre,  ^ 
of  Prussia,  with  the  consent  of  her  father  Mr.  A.  Wagner,  cert  or  reunion, 
residing  at  Berlin,  of  the  other  part,  have  concerted  and  ^ate,  without 
concluded  the  following  contract: — First,  Mademoiselle  thoriaationoT' 
Johanna  Wagner  binds  herself  to  sing  three  months  at  ^®  manager. 

"  ^     °  The  lady  en- 

the  theatre  of  Mr.  Lumley,  her  Majesty's,  at  London,  to  gaged  with  the 

date  from  the  1st  of  April,  1852,  (the  time  necessary  for  rival  theatee*to 

the  journey  comprised  therein),  and  to  give  the  parts  fol-  J^^  ^^^j^j^^ 

lowing — 1st,  Romeo,  Montecchi;   2nd,  Fides,  Prophfete;  the  defined 

-.-T  A   t        A  f^Ti      period,  and  her 

3rd,  Valentine,  Huguenots;  4th,  Anna,  Don  Juan;  5th,  d^utwasan- 
Alice,  Robert  le  Diable;  6th,  an  Opera  chosen  by  common  ^J^\  pubUc  ad- 
accord. — Second,  the  three  first  parts  must  necessarily  be,  ^^rtisments. 

'  *         ^  ^        '        Upon  mo- 

Ist,  Romeo,  2nd,  Fides,  3rd,  Valentine;  these  parts  once  tion,inaBuit 

by  the  manager 
against  the 
lady,  her  fether,  and  the  manager  of  the  rival  theatre,  it  was  objected  that  the  positive  and  negative 
terms  formed  but  one  agreemenl ;  and  that,  as  it  had  been  settled  that  the  Court  could  not  by  injunction 
enforce  the  positive  term  that  the  lady  should  sing,  it  could  not  enforce  the  negative  stipulation; 
but  Held,  notwithstanding  KetnbU  v.  Kean,  that  the  Court  would  prevent  the  violation  of  the  nega- 
tive term,  and  restrain  the  lady  from  singing  at  the  rival  theatre,  though  the  positive  term  of  the 
agreement  could  not  be  enforced : — Held  also,,  that,  although  it  was  a  foreign  contract,  the  plaintiff 
was  entitled  to  the  injunction,  without  reference  to  where  the  contract  was  entered  into,  or  what 
might  be  the  remedies  or  forms  of  procedure  in  other  countries  on  it. 
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185S.  sung,  and  then  only,  she  will  appear,  if  Mr.  Lumley  de- 
sires it,  in  the  three  other  operas  mentioned  aforesaid. — 
Third,  these  six  parts  belong  exclusively  to  Mademoiselle 
Wagner;  and  any  other  cantatrice  shall  not  presume  to 
sing  them  during  the  three  months  of  her  engagement 
If  Mr.  Lumley  happens  to  be  prevented,  by  any  cause  so- 
ever, firom  giving  these  operas,  he  is  nevertheless  held  to 
pay  Mademoiselle  Johanna  Wagner  the  salary  stipulated 
lower  down  for  the  number  of  her  parts  as  if  she  had  sung 
them. — Fourth,  in  the  case  where  Mademoiselle  Wagner 
should  be  prevented  by  reason  of  illness  from  singing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated, 
Mr.  Limiley  is  bound  to  pay  the  salary  only  for  the  parts 
sung. — Fifth,  Mademoiselle  Johanna  Wagner  binds  herself 
to  sing  twice  a  week  during  the  run  of  the  three  months ; 
however,  if  she  herself  was  hindered  firom  singing  twice 
in  any  week  whatever,  she  will  have  the  right  to  give  at 
a  later  period  the  omitted  representation. — Sixth,  if  Ma- 
donoiselle  Wagner,  fulfilling  the  wishes  of  the  direction, 
consent  to  sing  more  than  twice  a  week  in  the  course  of 
three  months,  this  last  will  give  to  Mademoiselle  Wagner 
60L  sterling  for  each  representation  extra. — Seventh,  Mr. 
I^miley  engages  to  pay  Mademoiselle  Wagner  a  salary  of 
4002.  sterling  per  month,  and  payment  will  take  place  in 
such  manner  that  she  will  receive  lOOL  sterling  each 
week. — Eighth,  Mr.  Lumley  will  pay  by  letters  of  ex- 
change to  Mademoiselle  Wagner,  at  Berlin,  the  loth  of 
March,  1852,  the  sum  of  3002.  sterling,  a  sum  which  will  be 
deducted  firom  her  engagement  in  his  retaining  1 001.  each 
month. — Ninth,  in  all  cases  except  that  where  a  verified 
illness  would  place  upon  her  a  hindrance,  if  Mademoiselle 
Wagner  shall  not  arrive  in  London  eight  days  aft^er  that 
from  whence  dates  her  engagement,  Mr.  Lumley  will  have 
the  right  to  regard  the  non-appearance  as  a  rupture  of 
the  contract,  and  will  be  able  to  demand  an  indemnifica- 
tion.— Tenth,  in  the  case  where  Mr.  Lumley  should  cede 
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his  enterprise  to  another,  he  has  the  right  to  transfer  this        l85a 
contract  to  his  successor,  and  in  that  case  Mdlle.  Wagner 
has  the  same  obligations  and  the  same  ri^ts  towards  the 
last  as  towards  Hr.  Lumley.  ^'  Johanna  Waqnbb, 

'^  Albbrt  Wagneb. 
"Berlin,  the  9th  November,  1851." 

In  November,  1851,  after  the  above  agreement  had  been 
signed.  Dr.  Joseph  Bacher,  who  was,  as  Mr.  Lumley  asserted, 
the  agent  of  Mr.  and  Mdlle.  Wagner,  met  Mr.  Lumley  in 
Paris,  when  Mr.  Lumley  objected  to  the  agreement  as  not 
containing  an  usual  and  necessary  clause,  preventing  Miss 
Wagner  from  exercising  her  professional  abilities  in  Eng- 
land without  the  consent  of  Mr.  Lumley;  whereupon  Dr. 
Joseph  Bacher,  as  the  agent  of  Mdlle.  Wagner  and  Mr. 
Wagner,  added  an  article  in  writing  in  the  French  lan- 
guage to  the  agreement,  and  which,  being  translated  into 
English,  was  as  follows: — 

"  Mdlle.  Wagner  engages  herself  not  to  use  her  talents 
atany  other  theatre,  nor  in  any  concert  or  reunion,  pub- 
lic or  private,  without  the  written  authorisation  of  Mr. 
Lumley.  ''  Dr.  Joseph  Baoheb, 

"  For  Mdlle.  Johanna  Waonbr, 
and  authorised  by  her/' 

Mdlle.  Wagner  and  her  father  subsequently  entered  into 
another  engagement  with  Mr.  Frederick  Qje,  the  lessee  of 
Covent  Garden  Theatre,  and  manager  of  the  Royal  Italian 
Opera  there,  by  which  it  was  agreed  that  Mdlle.  Johanna 
Wagner  should,  for  a  larger  sum  than  that  stipulated  by 
the  agreement  with  Mr.  Lumley,  sing  at  the  Royal  Italian 
Opera,  Covent  Garden,  and  abandon  the  agreement  with 
the  plaintiff. 

Mr.  Lumley  then  filed  his  bill  in  this  Court  against 
Mdlle.  Wagner,  Mr.  Albert  Wagner  her  father,  and  -Mr. 
Frederick  Gye;  in  which  he  stated,  among  other  tilings, 
the  above  agreement  and  circumstances;  and  also  that  Mr 
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1852.        Gye  had,  when  he  entered  into  his  agreement  with  Mdlle. 
LuMLBY       Wagner  and  her  father,  full  knowledge  of  their  previous 
^'  agreement  with  Mr.  Lumley.    The  bill  also  stated  that  a 

protest  had  been  sent  to  him  Mr.  Lumley  from  Mdlle. 
Wagner  and  her  father  repudiating  the  agreement,  on  the 
ground  that  it  had  become  Toid  by  reason  of  the  non- 
payment of  300Z.  at  the  time  specified  in  the  agreement; 
but  Mr.  Lumley  shewed  circumstances  on  which  he  relied 
as  a  defence  on  that  point 

The  bill  prayed  that  the  defendants  Mdlle.  Wagner  and 
Albert  Wagner  might  be  restrained  from  violating  or 
committing  any  breach  of  the  last  article  of  the  agree- 
ment; that  the  defendant  Johanna  Wagner  might  be  re- 
strained from  singing  and  performing,  or  singing,  at  the 
Royal  Italian  Opera,  Covent  Garden,  or  at  any  other  thea- 
tre or  place,  without  the  sanction  or  permission  in  writing 
of  the  plaintifi^,  during  the  existence  of  the  agreement 
with  the  plaintifi^;  and  that  the  defendant  Albert  Wagner 
might  be  restrained  from  permitting  or  sanctioning  the 
defendant  Mdlle.  Wagner  singing  and  performing,  or  sing- 
ing, as  aforesaid;  that  the  defendant  Frederick  Gye 
might  be  restrained  from  accepting  the  professional  ser- 
vices of  the  defendant  Mdlle.  Wagner  as  a  singer  and 
performer,  or  ginger,  at  the  said  Royal  Italian  Opera, 
Covent  Garden,  or  at  any  other  theatre  or  place,  and  from 
permitting  her  to  sing  and  perform,  or  to  sing,  at  the  Royal 
Italian  Opera,  Covent  Garden,  during  the  existence  of  the 
agreement  with  the  plaintiff,  without  the  permission  or 
sanction  of  the  plaintiff. 

All  the  other  facts  and  circumstances  in  the  case  on 
which  the  questions  upon  the  motion  turned,  are  fully 
stated  in  his  Honour's  judgment. 

April  23rd,  Mr.  Bocon  and  Mr.  Hislop  Clarke  now  appeared  in  sup- 
port of  a  motion,  which  they  proposed  to  make  ex  parte, 
for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 
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Mr.  Maiins  and  Mr.  Martindcde  appeared^  without  no-         1852. 
tice,  for  all  the  defendants.  Lumlw 

V. 

After  some  delay  the  argument  proceeded.  Waonwi. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  submitted,  that  the 
facts  of  the  case  entitled  the  plaintiff  to  the  injunction 
asked.  It  was  true,  that  in  some  of  the  older  cases  the 
Court  had  refused  to  grant  such  injunctions;  but  Lord 
Cottenhcmi  had,  in  the  case  of  Dietrichsen  v.  Cdbbum(a), 
completely  established  the  right  of  a  plaintiff  to  obtain 
an  injunction  restraining  the  defendants  from  doing 
acts  which  by  their  contract  they  have  brought  them- 
selves under  an  obligation  not  to  do. — ^They  also  cited 
Martin  Y.NutkinQ)),  Barret  Y.Blagrave(c),  Rolfe  v.  R6lfe{d)f 
Morris  v.  Colman(e). 

Mr.  Maiins  and  Mr.  Martindale  said,  in  KemMe  v. 
Kean{f)y  Mr.  Eean  had  agreed  to  perform  for  a  certain 
Jiumber  of  nights  at  Covent  GFarden  Theatre,  with  a  pro- 
hibitory clause  that  he  should  not  perform  at  any  other 
theatre;  yet  the  Court  declined  to  restrain  him  from 
performing  at  another  theatre.  It  was  on  the  same  prin- 
ciple that  Clarke  v.  Price  (g),  Baldwin  v.  Society  for  Dif- 
fusing Useful  Knowledge  Qi),  and  Garvis  v.  Edwards  (i)  pro- 
ceeded. The  Courts  have  granted  injunctions  to  restrain 
the  sale  of  goods  contrary  to  a  prohibitory  clause  of  an 
agreement,  but  it  never  has  restrained  an  actor  or  a  singer, 
for  this  reason,  that  it  cannot  compel  the  specific  perform- 
ance, and  make  a  defendant  act  or  sing.  They  submitted, 
that  the  principle  on  which  Kemble  v.  Kean  was  decided, 
must  govern  the  present  case.     They  also  contended,  that 

(a)  2  Ph.  62.  (/)  6  Sim.  333. 

(b)  2  P.  Wms.  266.  (g)  2  Wils.  167. 

(c)  6  Ves.  555.  (h)  9  Sim.  393. 

(d)  15  Sim.  88.  (i)  2  Dr.  &  War.  80. 
(c)  18  Ves.  437. 
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1852.  the  payment  of  the  SOOl.  was  a  condition  precedent  to 
LiniLiY  the  obligation  of  the  contract  being  binding  on  the  de- 
Wagnsr  fendants,  and  that  the  amount  not  having  been  paid  the 
obligation  failed.  They  also  relied  on  the  objection  that 
the  clause  prohibiting  Mdlle.  Wagner  from  performing 
without  the  leave  of  the  plaintiff  was  not  binding  on 
them,  because  it  was  an  additional  clause  signed  by  Dr. 
Bacher  without  their  authority,  and  that  it  had  not  been 
ratified  by  them. 

In  answer  to  an  inquiry  from  the  Court,  the  defend- 
ants' counsel  declined  to  give  an  undertaking  not  to 
sing  at  Covent  Garden  without  the  leave  of  the  Court 

The  Yice-Chakcellob  then  said,  the  nature  of  the  case 
compelled  the  Court  to  act  upon  the  evidence  on  one  side. 
«  He  had  no  doubt  as  to  the  contract,  and  that  it  included  the 

last  article  signed  by  Dr.  Bacher;  the  only  contract  which 
the  defendants  had  entered  into  appeared  to  be  the  one 
which  had  that  clause;  and  Mr.  and  Mdlle.  Wagner  had  re- 
ferred to  that  very  clause  without  protesting  against  it.  If 
a  party  agree  to  do  a  thing,  and,  as  part  of  the  same  con- 
tract, agree  not  to  do  another  act,  this  Court  would  inter- 
fere by  injunction  to  prevent  that  act  being  done.  Though 
some  of  the  older  cases  proceeded  on  a  principle  which 
led  the  Courts  into  a  difficulty,  it  was  now  established, 
that  the  Court  had  the  power  to  restrain  the  doing  of  an 
act  like  the  present  agreed  not  to  be  done.  As  to  the  ob- 
jection, that  the  SOOl.  had  not  been  paid  at  the  precise 
time  specified,  the  transactions  between  the  parties  shew- 
ed that  the  right  to  payment  at  the  time  had  been  waived. 
Under  these  circumstances,  his  Honour  granted  the  in- 
junction, but  gave  the  defendants  leave  to  move  to  dissolve 
the  injunction  at  any  time. 

April  2eth  ct-      The  case  was  mentioned  on  these  days,  but  did  not  come 
■^'^-        on. 
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A  motion  was  now  made  on  behalf  of  the  defendants,        1853. 
that  the  injunction  might  be  dissolved.  Lumliy 

V, 

Affidavits  to  great  length  were  filed  in  support  of  and         

against  the  injunction,  and  a  number  of  letters  from  Mdlle.  dbm, 
and  Mr.  Wagner  to  Dr.  Bacher  and  Mr.  Lumley  were  ad- 
duced in  evidence;  but  as  all  the  circumstances  to  which 
the  affidavits  and  the  contents  of  the  letters  refer,  so  far  as 
they  appeared  to  the  Court  to  be  of  weight,  are  stated  or 
fully  referred  to  in  the  judgment,  it  is  not  necessary  to  set 
them  out  here. 

Mr.  Beihelly  Mr.  Maiins,  and  Mr.  Martindale  were  heard 
in  support  of  the  motion,  that  the  injunction  might  be 
dissolved. 

Mr.  Bacon  and  Mr.  Hishp  Clarke  addressed  the  Court 
against  that  motion. 

Mr.  Bethell  replied 

'  Varied  and  elaborate  arguments  were  adduced  on  each 
side  during  the  discussion,  which  occupied  nearly  three 
days. 
Among  these  arguments  were  the  following: — 
On  the  part  of  Mdlle.  and  Mr.  Wagner  and  Mr.  Gye,  it 
was  contended,  that  the  agreement,  as  it  originally  stood, 
was  the  only  agreement  by  which  they  felt  themselves 
bound,  and  to  which  alone  they  referred  in  all  expres- 
sions recognising  any  agreement  as  subsisting.  That,  if 
the  added  clause  were  a  part  of  the  agreement,  it  had  been 
procured  by  improper  representations,  and  on  promises 
not  performed;  and.  that  in  equity  it  was  a  fraud  on  the 
defendants,  and  ought  not  to  be  sustained  by  an  injunction 
on  an  interlocutory  application  and  on  imperfect  mate- 
rials, when,  in  truth,  the  injunction  was  the  whole  sub- 
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1852.        eovefture,  should  be  good  and  effectual  discharges  to  the 
"     '  person  or  persons  paying  the  sama 

V,  By  a  codicil,  dated  the  5  th  of  November,  1850,  the  tes- 

tator, after  expressing  his  wish  to  be  that  the  plaintiff, 
Mrs.  Ann  Warwick,  should  live  in  his  house,  directed  his 
executors  to  pay  to  her,  '^  in  addition  to  the  legacy  mo- 
tioned in  his  will,  the  sum  of  300/.,  to  be  paid  to  her  free 
of  legacy  duty,  and  immediately  after  his  death.'*  The  will 
contained  no  legacy  or  gift  to  Mrs.  Warwick,  except  the 
annuity. 

The  testator  died  in  1851,  and  the  will  and  codicil  were 
proved  by  the  executors. 

It  appeared  that  the  plaintiff  was  a  married  woman,  but 
that  her  husband  had  for  a  long  time  resided,  and  was 
still,  out  of  the  jurisdiction. 

The  claim  now  came  on  to  be  heard. 

Mr.  Glasse  and  Mr.  Faber,  for  the  plaintiff,  referred  to 
Day  V.  Croft  (a)  and  the  cases  there  cited,  and  submitted, 
that  the  reference  to  the  gift  to  the  plaintiff  in  the  will, 
connected  with  the  legacy  in  the  codicil,  subjected  the  lat- 
ter to  the  restriction  for  the  separate  use  of  the  plaintiff 
attached  to  the  gift  in  the  will 

Mr.  Matins  and  Mr.  Dauney  said,  that,  in  Day  v.  Crofts 
the  gift  contained  in  the  codicil,  and  also  that  in  the  will, 
were  both  of  an  annuity;  whilst  here  the  gift  in  the  will 
was  of  an  annuity,  and  in  the  codicil  of  a  legacy  merely. 

April  2dth.  The  Vice-Chancblloe  said,  that,  having  considered  this 
case,  he  thought  that  upon  the  authorities  there  could  be 
no  doubt  that  the  300Z.  given  by  the  codicil  to  Mrs.  War- 
wick followed  the  gift  of  the  annuity  in  the  will,  and  was 
for  her  separate  use.  There  must  be  a  declaration  accord- 
ingly. There  being  an  admission  of  assets,  the  costs  must 
be  paid  out  of  the  estate. 

(a)  4  Beav.  561. 
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In  the  Matter  of  Hobneb's  Estate  ;  ApHl  34^  it 

AND  ^^Sf  1^* 

In  the  Matter  of  The  Act,  5  &  6  Will.  4,  c.  69. 

JxLR  JOHN  HORNER,  by  will,  devised  certain  real  es-  under  the 
tates  to  his  daughter  Maria  for  life,  with  certain  limita-  TOwcni*ofUie 
tions  over,  and  with  an  ultimate  remainder  to  the  right  ^  *  ^  Will, 
heirs  of  his  daughter.    On  his  death  Miss  Homer  entered  law  union  com- 
into  possession  of  the  lands  devised;  and,  in  the  year  1839,  ^^a  Bndpiid 
whilst  she  was  in  such  possession,  the  Ghiardians  of  the  ^^/"'^^ 
West  Ham  Poor  Law  Union,  in  exercise  of  the  compulsory  Court   On 
powers  given  to  them  by  the  6  &  6  WilL  4,  c.  69(a),  inti-  the  tenant  for 
tied  "  An  Act  to  facilitate  the  Conveyance  of  Workhouses  ^  tv^"°* 
and  other  Property  of  Parishes,  and  of  Incorporations  or  J?  "^j!^ 
Unions  of  Parishes,  in  England  and  Wales,''  took  certain  were,  under  an 
parts  of  the  Property  devised,  and  paid  the  purchase-  Comrt,^pBid  to 
money,  being  800/.,  into  the  Court  of  Exchequer,  to  an  ac-  ^^jj  ^  doth, 
count  intitled  "In  the  Matter  of  the  Act  and  of  Homer's  intennediate 

_  ..  limitationB  hav- 

Estate.  ing  failed,  her 

Upon  the  petition  of  Miss  Homer  this  sum  was  directed  thom*^euiti- 
to  be  invested  in  the  purchase  of  800i.  Three-and-a-quar-  mate  remainder 

*  ^  ^  ,    ,  *  was  linuted, 

ter  per  Cent.  Reduced  Annuities,  and  the  dividends  thereof  petitioned  the 
were  ordered  to  be  paid  to  her  for  her  life.   She  continued  gtock  might  he 
to  receive  the  dividends  until  January,  1852,  when  she  ^^"S^^t^"' 
died,  havinir  previously  made  her  will,  of  which  she  ap-  "tock  continued 

.  °  ^  "^  .  ,  real  estate,  and 

pointed  executors,  but  her  will  contained  no  reference  to  the  money  was 
the  800?.  in  Court.     The  intermediate  limitations  in  re-  ^  to  him. 
mainder  having  failed,  the  ultimate  remainder  to  the  right 
heirs  of  Miss  Horner  took  effect. 

This  was  the  petition  of  the  heir-at-law  of  Miss  Horner, 
stating  the  above  circumstances,  and  asking  that  the  sum 
of  800t  stock  might  be  paid  out  to  him. 


(a)  Sec  the  1st  &  2nd  sections  of  that  Act. 
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1852.  Mr.  Bristowe  appeared  in  support  of  the  petition. 

In  re  j^i*.  Prenderqost',  for  the  executors  under  Miss  Homer's 

H0RNBR*8  ^         ' 

EsTATB.  will,  referred  to  the  case  of  Ex  parte  Flanuink  (a),  in  which 
Lord  Cranworth  held,  that  money,  subject  to  similar  pow- 
ers, paid  in  under  the  Lands  Clauses  Consolidation  Act, 
on  taking  the  land  of  a  person  who  then  was,  and  conti- 
nued to  his  death,  in  a  state  of  mental  imbecility,  was  not 
to  be  considered  as  land,  but  was  ordered  to  be  paid  to  his 
executors.  He  submited  that  this  was  a  stronger  case 
than  the  one  cited,  in  favour  of  the  fund  in  Court  being 
treated  as  personal  instead  of  real  estata 

May  1st,  The  Vicb-Chancellob  said,  he  had  considered  this  case, 
and  it  appeared  to  him  that  the  stock  in  Court  still  con- 
tinued to  be  money  subject  to  be  laid  out  in  the  purchase 
of  land;  and  that  it  must  be  treated  as  real  and  not  as 
personal  estate,  and  that  the  heir  was  entitled  to  it.     « 

Order  accordingly,  costs  out  of  the  estate. 

(a)   1  Sim.,  N.  S.,  260. 
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_  ,^  April  2ZrtL 

LUMLBY  V.  WAGNBB.  26iA,  &  27thy 

May  9th. 

HE  bill  in  this  suit  was  filed  on  the  22nd  of  April,  1852,  A  lady,  not  of 

by  Benjamin  Lumley,  the  lessee  of  her  Majesty's  Theatre,  foth^^by**^ 

against  Johanna  Wagner,  Albert  Wagner  her  father,  and  J^a*&^^ 

Frederic  Gye,  the  lessee  of  Covent  Garden  Theatre.  country,  agreed 

with  a  theatri- 

In  November,  1851,  an  agreement  in  writing,  in  the  cai  manager  to 
French  language,  was  concluded  at  Berlin,  and  signed  by  SJefo^V  definite 
Mr.  Albert  Wagner  and  Mdlle.  Johanna  Wagner,  his  daugh-  ^^'  ?^  * 
ter,  who  was  not  of  age;  the  agreement  bore  date  the  9th  quentiy acceded 
of  November,  1851 ,  and,  being  translated  into  English,  was  by  her  agent, 

asfoUows:  S^Ltr* 

"  The  undersigned  Mr.  Benjamin  Lumley,  possessor  of  ^^  *^^" 

■«•  vnTiu  a88eme€iy 

her  Majesty  s  Theatre  at  London,  and  of  the  Italian  Opera  >he  engaged 
at  Paris,  of  the   one  part,  and  Mademoiselle  Johanna  talents  at  any 
Wagner,  cantatrice  of  the  court  of  his  Majesty  the  Kine  ®*^®r  *^«**^ 

o       '  J       J  G  nor  in  any  con- 

of  Prussia,  with  the  consent  of  her  father  Mr.  A.  Wagner,  cert  or  reunion, 
residing  at  Berlin,  of  the  other  part,  have  concerted  and  vate,  without 
concluded  the  following  contract: — First,  Mademoiselle  thoriaaUonoT' 
Johanna  Wagner  binds  herself  to  sing  three  months  at  ^f  inanager. 

°  ,     °  The  lady  en- 

the  theatre  of  Mr.  Lumley,  her  Majesty's,  at  London,  to  gaged  with  the 
date  from  the  1st  of  April,  1852,  (the  time  necessary  for  nvai  theatee*to 
the  journey  comprised  therein),  and  to  give  the  parts  fol-  J^^  ^ndn 
lowing — 1st,  Romeo,  Montecchi;   2nd,  Fides,  Prophfete;  the  defined 

period,  and  her 

3rd,  Valentine,  Huguenots;  4th,  Anna,  Don  Juan;  5th,  d^utwasan- 
Alice,  Robert  le  Diable ;  6th,  an  Opera  chosen  by  common  SsuajV^Sc  ad- 
accord. — Second,  the  three  first  parts  must  necessarily  be,  ^<'^«™«n*»- 
1st,  Romeo,  2nd,  Fides,  3rd,  Valentine;  these  parts  once  ^^n,  in  a  suit 

by  the  manager 
against  the 
lady,  her  fiither,  and  the  manager  of  the  rival  theatre,  it  was  objected  that  the  positive  and  negative 
terms  formed  but  one  agreement ;  and  that,  as  it  had  been  settled  that  the  Court  could  not  by  injunction 
enforce  the  positive  term  that  the  lady  should  sing,  it  could  not  enforce  the  negative  stipulation; 
but  Held,  notwithstanding  KetnJUe  v.  Kean,  that  the  Court  would  prevent  the  violation  of  the  nega- 
tive  term,  and  restrain  the  lady  from  singing  at  the  rival  theatre,  though  the  positive  term  of  Uie 
agreement  could  not  be  enforced : — Held  aUo^  that,  although  it  was  a  foreign  contract,  the  plaintiff 
was  entitled  to  the  injunction,  without  reference  to  where  the  contract  was  eufercd  into,  or  what 
might  be  the  remedies  or  forms  of  procedure  in  other  countries  on  it. 
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1852.        sung,  and  then  only,  she  will  appear,  if  Mr.  Lumley  de- 
LUMI.XT      ^^^^^  ^^'  ^  ^^  three  other  operas  mentioned  aforesaid. — 
^-  Third,  these  six  parts  belong  ezclosiyely  to  Mademoiselle 

Wagner;  and  any  other  cantatrice  shall  not  presume  to 
sing  them  daring  the  three  months  of  her  engagement 
If  Mr.  Lumley  happens  to  be  prevented,  by  any  cause  so- 
ever, firom  giving  these  operas,  he  is  nevertheless  held  to 
pay  Mademoiselle  Johanna  Wagner  the  salary  stipulated 
lower  down  for  the  number  of  her  parts  as  if  she  had  sung 
them. — Fourth,  in  the  case  where  Mademoiselle  Wagner 
should  be  prevented  by  reason  of  illness  from  singing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated, 
Mr.  Limiley  is  bound  to  pay  the  salary  only  for  the  parts 
sung. — Fifth,  Mademoiselle  Johanna  Wagner  binds  hersdf 
to  sing  twice  a  week  during  the  run  of  the  three  months ; 
however,  if  she  herself  was  hindered  firom  singing  twice 
in  any  week  whatever,  she  will  have  the  right  to  give  at 
a  later  period  the  omitted  representation. — Sixth,  if  Ma- 
doncHselle  Wagner,  fulfilling  the  wishes  of  the  direction, 
consent  to  sing  more  than  twice  a  week  in  the  course  of 
three  months,  this  last  will  give  to  Mademoiselle  Wagner 
502.  sterling  for  each  representation  extra. — Seventh,  Mr. 
Lumley  engages  to  pay  Mademoiselle  Wagner  a  salary  of 
4/OOL  steiiing  per  month,  and  payment  will  take  place  in 
such  manner  that  she  will  receive  lOCML  sterling  each 
week. — Eighth,  Mr.  Lumley  will  pay  by  letters  of  ex- 
change to  Mademoiselle  Wagner,  at  Berlin,  the  loth  of 
March,  1852,  the  sum  of  3001.  sterling,  a  sum  which  will  be 
deducted  from  her  engagement  in  his  retaining  1 OOL  each 
month. — Ninth,  in  all  cases  except  that  where  a  verified 
illness  would  place  upon  her  a  hindrance,  if  Mademoiselle 
Wagner  shall  not  arrive  in  London  eight  days  after  that 
firom  whence  dates  her  engagement,  Mr.  Lumley  will  have 
the  right  to  r^ard  the  non-appearance  as  a  rupture  of 
the  contract,  and  will  be  able  to  demand  an  indemnifica- 
tion.— Tenth,  in  the  case  where  Mr.  Lumley  should  cede 
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his  enterprise  to  another,  he  has  the  right  to  transfer  this        1852. 
contract  to  his  successor,  and  in  that  case  Mdlle.  Wagner 
has  the  same  obligations  and  the  same  rights  towards  the 
last  as  towards  Mr.  Lumley.  "  Johanna  Wagneb, 

''  Albert  Wagneb. 
"Berlin,  the  9th  November,  1851/' 

In  November,  1851,  after  the  above  agreement  had  been 
signed,  Dr.  Joseph  Bacher,  who  was,  as  Mr.  Lumley  asserted, 
the  agent  of  Mr.  and  Mdlle.  Wagner,  met  Mr.  Lumley  in 
Paris,  when  Mr.  Lumley  objected  to  the  agreement  as  not 
containing  an  usual  and  necessary  clause,  preventing  Miss 
Wagner  from  exercising  her  professional  abilities  in  Eng- 
land without  the  consent  of  Mr.  Lumley;  whereupon  Dr. 
Joseph  Bacher,  as  the  agent  of  Mdlle.  Wagner  and  Mr. 
Wagner,  added  an  article  in  writing  in  the  French  lan- 
guage to  the  agreement,  and  which,  being  translated  into 
English,  was  as  follows: — 

"  Mdlle.  Wagner  engages  herself  not  to  use  her  talents 
at  any  other  theatre,  nor  in  any  concert  or  reunion,  pub- 
lic or  private,  without  the  written  authorisation  of  Mr. 
Lumley.  ''  Dr.  Joseph  Bacher, 

"  For  Mdlle.  Johanna  Wagner, 
and  authorised  by  her/' 

Mdlle.  Wagner  and  her  father  subsequently  entered  into 
another  engagement  with  Mr.  Frederick  Gye,  the  lessee  of 
Covent  Garden  Theatre,  and  manager  of  the  Royal  Italian 
Opera  there,  by  which  it  was  agreed  that  Mdlle.  Johanna 
Wagner  should,  for  a  larger  sum  than  that  stipulated  by 
the  agreement  with  Mr.  Lumley,  sing  at  the  Royal  Italian 
Opera,  Covent  Garden,  and  abandon  the  agreement  with 
the  plaintiff. 

Mr.  Lumley  then  filed  his  bill  in  this  Court  against 
Mdlle.  Wagner,  Mr.  Albert  Wagner  her  father,  and  -Mr. 
Frederick  Gye;  in  which  he  stated,  among  other  things, 
the  above  agreement  and  circumstances;  and  also  that  Mr 
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1862.        Gje  had,  when  he  entered  into  his  agreement  with  Mdlle. 
LuMLBY       Wagner  and  her  father,  full  knowledge  of  their  previous 
^'  agreement  with  Mr.  Lumley.    The  bill  also  stated  that  a 

protest  had  been  sent  to  him  Mr.  Lumlej  from  Mdlle. 
Wagner  and  her  father  repudiating  the  agreement,  on  the 
ground  that  it  had  become  void  by  reason  of  the  non- 
payment of  300^  at  the  time  specified  in  the  agreement; 
but  Mr.  Lumley  shewed  circumstances  on  which  he  relied 
as  a  defence  on  that  point 

The  bill  prayed  that  the  defendants  Mdlle.  Wagner  and 
Albert  Wagner  might  be  restrained  from  violating  or 
committing  any  breach  of  the  last  article  of  the  agree- 
ment; that  the  defendant  Johanna  Wagner  might  be  re- 
strained from  singing  and  performing,  or  singing,  at  the 
Royal  Italian  Opera,  Covent  Garden,  or  at  any  other  thea- 
tre or  place,  without  the  sanction  or  permission  in  writing 
of  the  plaintifi^,  during  the  existence  of  the  agreement 
with  the  plaintiff;  and  that  the  defendant  Albert  Wagner 
might  be  restrained  from  permitting  or  sanctioning  the 
defendant  Mdlle.  Wagner  singing  and  performing,  or  sing- 
ing, as  aforesaid;  that  the  defendant  Frederick  Gye 
might  be  restrained  from  accepting  the  professional  ser- 
vices of  the  defendant  Mdlle.  Wagner  as  a  singer  and 
performer,  or  singer,  at  the  said  Royal  Italian  Opera, 
Covent  Garden,  or  at  any  other  theatre  or  place,  and  from 
pem\itting  her  to  sing  and  perform,  or  to  sing,  at  the  Royal 
Italian  Opera,  Covent  Garden,  during  the  existence  of  the 
agreement  with  the  plaintiff,  without  the  permission  or 
sanction  of  the  plaintiff. 

All  the  other  facts  and  circumstances  in  the  case  on 
which  the  questions  upon  the  motion  turned,  are  fuUy 
^ttttOli  in  his  Honour's  judgment 

Afmf  ji:U'»/.  Mr»  AicoM  and  Mr.  Hislop  Clarke  now  appeared  in  sup- 
|>ort  of  a  motion,  which  they  proposed  to  make  ex  parte, 
for  an  injunotion  in  the  terms  of  the  prayer  of  the  bill 
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Mr.  Maiins  and  Mr.  Martindale  appeared,  without  no-         1852. 
tice,  for  all  the  defendanta  Lvulky 

V, 

After  some  delay  the  argument  proceeded.  Waonwi. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  submitted,  that  the 
facts  of  the  case  entitled  the  plaintiff  to  the  injunction 
asked.  It  was  true,  that  in  some  of  the  older  cases  the 
Court  had  refused  to  grant  such  injunctions;  but  Lord 
Cottenhami  had,  in  the  case  of  Dietricksen  v.  Ca66um(a), 
completely  established  the  right  of  a  plaintiff  to  obtain 
an  injunction  restraining  the  defendants  from  doing 
acts  which  by  their  contract  they  have  brought  them- 
selves under  an  obligation  not  to  do. — They  also  cited 
Martin  Y,NtUkinQ>)yBarret  Y,Blagrave{c),  Rolfe  v.  Rolfe(d), 
Morris  v.  Colman(e), 

Mr.  Maiins  and  Mr.  Martindale  said,  in  Kemhle  v. 
Kean{f),  Mr.  Kean  had  agreed  to  perform  for  a  certain 
number  of  nights  at  Covent  Garden  Theatre,  with  a  pro- 
hibitory clause  that  he  should  not  perform  at  any  other 
theatre;  yet  the  Court  declined  to  restrain  him  from 
performing  at  another  theatre.  It  was  on  the  same  prin- 
ciple that  Clarke  v.  Price  (g),  Baldwin  v.  Society  for  Dif- 
fusing Useful  Knowledge  (h) J  and  Garvis  v.  Edwards  (t)  pro- 
ceeded. The  Courts  have  granted  injunctions  to  restrain 
the  sale  of  goods  contrary  to  a  prohibitory  clause  of  an 
agreement,  but  it  never  has  restrained  an  actor  or  a  singer, 
for  this  reason,  that  it  cannot  compel  the  specific  perform- 
ance, and  make  a  defendant  act  or  sing.  They  submitted, 
that  the  principle  on  which  Kemble  v.  Kean  was  decided, 
must  govern  the  present  case.     They  also  contended,  that 

(a)  2  Ph.  52.  (/)  6  Sim.  333. 

(b)  2  P.  Wms.  266.  (g)  2  Wils.  157. 

(c)  5  Ves.  555.  (h)  9  Sim.  393. 

(d)  15  Sim.  88.  (i)  2  Dr.  &  War.  80. 

(e)  18  Ves.  437. 


% 
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-•ow  made  on  behalf  of  the  defendants,        1863. 
ight  be  dissolved. 

were  filed  in  support  of  and 

.  a  number  of  letters  from  Mdlle.  ^""^A^' 

Uacher  and  Mr.  Lumley  were  ad- 

\\  mt  as  all  the  circumstances  to  which 

^  .  the  contents  of  the  letters  refer,  so  far  as 

to  the  Court  to  be  of  weight,  are  stated  or 
ed  to  in  the  judgment,  it  is  not  necessary  to  set 
at  here. 

Mr.  BetheUf  Mr.  Matins,  and  Mr.  MartindcUe  were  heard 
in  support  of  the  motion,  that  the  injunction  might  be 
dissolved. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  addressed  the  Court 
against  that  motion. 

Mr.  BeOhdl  replied. 

-  Varied  and  elaborate  arguments  were  adduced  on  each 
side  during  the  discussion,  which  occupied  nearly  three 
days. 
Among  these  arguments  were  the  following: — 
On  the  part  of  Mdlle.  and  Mr.  "Wagner  and  Mr.  Gye,  it 
was  contended,  that  the  agreement,  as  it  originally  stood, 
was  the  only  agreement  by  which  they  felt  themselves 
bound,  and  to  which  alone  they  referred  in  all  expres- 
sions recognising  any  agreement  as  subsisting.  That,  if 
the  added  clause  were  a  part  of  the  agreement,  it  had  been 
procured  by  improper  representations,  and  on  promises 
not  performed;  and  that  in  equity  it  was  a  fraud  on  the 
defendants,  and  ought  not  to  be  sustained  by  an  injunction 
on  an  interlocutory  application  and  on  imperfect  mate- 
rials, when,  in  truth,  the  injunction  was  the  whole  sub- 
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1852.       coverture^  should  be  good  and  effectustl  discharge  to  the 
"    -    "      person  or  persons  paying  the  same. 

V,  By  a  codicil,  dated  the  6th  of  November,  1850,  the  teb- 

tator,  after  expressing  his  wish  to  be  that  the  plaintiff, 
Mrs.  Ann  Warwick,  should  live  in  his  house,  directed  his 
executors  to  pay  to  her,  ''  in  addition  to  the  legacy  mo- 
tioned in  his  will,  the  sum  of  3001,  to  be  paid  to  her  free 
of  legacy  duty,  and  immediately  after  his  death."  The  will 
contained  no  legacy  or  gift  to  Mrs.  "Warwick,  except  the 
annuity. 

The  testator  died  in  1851,  and  the  will  and  codicil  were 
proved  by  the  executors. 

It  appeared  that  the  plaintiff  was  a  married  woman,  but 
that  her  husband  had  for  a  long  time  resided,  and  was 
still,  out  of  the  jurisdiction. 

The  claim  now  came  on  to  be  heard. 

Mr.  Olasse  and  Mr.  Faber,  for  the  plaintiff,  referred  to 
Day  V.  Groft  (a)  and  the  cases  there  cited,  and  submitted, 
that  the  reference  to  the  gift  to  the  plaintiff  in  the  will, 
connected  with  the  legacy  in  the  codicil,  subjected  the  lat- 
ter to  the  restriction  for  the  separate  use  of  the  plaintiff 
attached  to  the  gift  in  the  will 

Mr.  Medina  and  Mr.  Dauney  said,  that,  in  Day  ▼.  Crofi, 
the  gift  contained  in  the  codicil,  and  also  that  in  the  will, 
were  both  of  an  annuity;  whilst  here  the  gift  in  the  will 
was  of  an  annuity,  and  in  the  codicil  of  a  legacy  merely. 

AprU  29th,  The  Vice-Cuancellob  said,  that,  having  considered  this 
case,  he  thought  that  upon  the  authorities  there  could  be 
no  doubt  that  the  300Z.  given  by  the  codicil  to  Mrs.  War- 
wick followed  the  gift  of  the  annuity  in  the  will,  and  was 
for  her  separate  use.  There  must  be  a  declaration  accord- 
ingly. There  being  an  admission  of  assets,  the  costs  must 
be  paid  out  of  the  estate. 

(a)  4  Beav.  561. 
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1858. 


In  the  Matter  of  Hobmrb's  Estate  ;  AprU  24iA  db 

AND  Mq^  \9L 

In  the  Hatter  of  The  Act,  5  &  6  Will.  4,  c.  69. 

Mr  JOHN  HORNER,  by  wiU,  devised  certain  real  es-  under  the 

tates  to  his  daughter  Maria  for  life,  with  certain  limita-  JS^"^ 

tions  over,  and  with  an  ultimate  remainder  to  the  right  *  *  ^  Will. 

heirs  of  his  daughter.     On  his  death  Miss  Homer  entered  Uw  union  com- 

into  possession  of  the  lands  devised;  and,  in  the  year  1839,  \J^  udpaid 

whilst  she  was  in  such  possession,  the  Guardians  of  the  *^*  p««1mm 

^  '    ^  money  into 

West  Ham  Poor  Law  Union,  in  exercise  of  the  compulsory  Court   On 
powers  given  to  them  by  the  5  &  6  WilL  4,  a  69(a),  inti-  the  tenant  for 
tied  "  An  Act  to  facilitate  the  Conveyance  of  Workhouses  ^  tyStl^""^ 
and  other  Property  of  Parishes,  and  of  Incorporations  or  '?  ■^»  ^ 

,  .  ,       the  dividend! 

Unions  of  Parishes,  in  England  and  Wales,"  took  certain  were,  under  an 
parts  of  the  Property  devised,  and  paid  the  purchase-  Covit^nddio 
money,  being  8001.,  into  the  Court  of  Exchequer,  to  an  ac-  J^  h«  doith 
count  intitled  "In  the  Matter  of  the  Act  and  of  Homer's  intennediate 

_  ..  limitations  baT- 

Estata  ing  failed,  her 

Upon  the  petition  of  Miss  Homer  this  sum  was  directed  whOTn^ATiiti- 
to  be  invested  in  the  purchase  of  800i.  Three-and-a-quar-  mate  remainder 

*^  ^  ^  ,    ,  *  was  limited, 

tor  per  Cent.  Reduced  Annuities,  and  the  dividends  thereof  petitioned  the 
were  ordered  to  be  paid  to  her  for  her  life.   She  continued  gtock  might  be 
to  receive  the  dividends  until  January,  1852,  when  she  ^^^"hSuiT 
died,  havinfic  previously  made  her  will,  of  which  she  ap-  »tock  continued 

.  °  ^  "^  .  ^      real  estate,  and 

pointed  executors,  but  her  will  contained  no  reference  to  the  money  wai 
the  800Z.  in  Court.    The  intermediate  limitations  in  re-  ^  ^  i^^ 
mainder  having  failed,  the  ultimate  remainder  to  the  right 
heirs  of  Miss  Horner  took  effect. 

This  was  the  petition  of  the  heir-at-law  of  Miss  Horner, 
stating  the  above  circumstances,  and  asking  that  the  sum 
of  8002.  stock  might  be  paid  out  to  him. 

(a)  See  the  1st  &  2ud  scctious  of  that  Act. 
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1862.  Mr.  Bristowe  appeared  in  support  of  the  petition. 

/«  re  ^  Mr.  Prendergaat]  for  the  executors  under  Miss  Homer's 

JtlORNBR  8  

EsTATs.  will,  referred  to  the  case  of  Ex  parte  Flamank  (a),  in  which 
Lord  Cranworth  held,  that  money,  subject  to  similar  pow- 
ers, paid  in  under  the  Lands  Clauses  Consolidation  Act, 
on  taking  the  land  of  a  person  who  then  was,  and  conti- 
nued to  his  death,  in  a  state  of  mental  imbecility,  was  not 
to  be  considered  as  land,  but  was  ordered  to  be  paid  to  his 
executors.  He  submited  that  this  was  a  stronger  case 
than  the  one  cited,  in  favour  of  the  fund  in  Court  being 
treated  as  personal  instead  of  real  estate. 

May  ist.  The  Vice-Chancellob  said,  he  had  considered  this  case, 
and  it  appeared  to  him  that  the  stock  in  Court  still  con- 
tinued to  be  money  subject  to  be  laid  out  in  the  purchase 
of  land;  and  that  it  must  be  treated  as  real  and  not  as 
personal  estate,  and  that  the  heir  was  entitled  to  it.     » 

Order  accordingly,  costs  out  of  the  estate. 

(a)   1  Sim.,  N.  S.,  260. 


T 
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1852. 

LuMLET  v.  Wagner.  26iA,  &  ^th. 

May  2th, 
HE  bill  in  this  suit  was  filed  on  the  22nd  of  April,  1862,  A  lady,  not  of 

by  Benjamin  Lumley,  the  lessee  of  her  Majesty's  Theatre,  fethe^^by  ^' 
against  Johanna  Wagner,  Albert  Wagner  her  father,  and  J^^J^"^** 
Frederic  Gye,  the  lessee  of  Covent  Garden  Theatre.  country,  agreed 

,  ,  .  ,  withatheatri- 

In  November,  1851,  an  agreement  in  writing,  m  the  cai  manager  to 
French  language,  was  concluded  at  Berlin,  and  signed  by  ^fo*  a  definite 
Mr.  Albert  Wagner  and  Mdlle.  Johanna  Wagner,  his  daugh-  ^^'  ^* 
ter,  who  was  not  of  age;  the  agreement  bore  date  the  9th  quentiy acceded 
of  November,  1851 ,  and,  being  translated  into  English,  was  by  her  agent, 

«„ /•  ll^.„„.  and  to  which 

asfoUows:  Ae  and  her 

"  The  undersigned  Mr.  Benjamin  Lumley,  possessor  of  ^^"  ■^'' 

warcu  assented, 

her  Majesty's  Theatre  at  London,  and  of  the  Italian  Opera  ahe  engaged 

at  Paris,  of  the   one  part,  and  Mademoiselle  Johanna  talents  at  any^ 

Wagner,  cantatrice  of  the  court  of  his  Majesty  the  King  ^^^^  theatre, 

of  Prussia,  with  the  consent  of  her  father  Mr.  A.  Wagner,  cert  or  reunion, 

residing  at  Berlin,  of  the  other  part,  have  concerted  and  yate,  without 

concluded  the  following  contract: — First,  Mademoiselle  thoriMtionoT" 

Johanna  Wagner  binds  herself  to  sing  three  months  at  $®  manager. 

^  ^     ^  The  lady  en- 

the  theatre  of  Mr.  Lumley,  her  Majesty's,  at  London,  to  gaged  with  the 
date  from  the  1st  of  April,  1852,  (the  time  necessary  for  rival  theatnTto 
the  journey  comprised  therein),  and  to  give  the  parts  fol-  JhS^  Ijjfthin 
lowing — 1st,  Romeo,  Montecchi;   2nd,  Fides,  Prophfete;  t^e  defined 

penod,  and  her 

3rd,  Valentine,  Huguenots;  4th,  Anna,  Don  Juan;  5th,  d^utwasan- 
Alice,  Robert  le  Diable ;  6th,  an  Opera  chosen  by  common  usuaiVbUc  ad- 
accord. — Second,  the  three  first  parts  must  necessarily  be,  ^^^Jj^^ents. 

'  '■  ^        ^        Upon  mo- 

Ist,  Romeo,  2nd,  Fides,  3rd,  Valentine;  these  parts  once  tion,  in  a  suit 

by  the  manager 
against  the 
lady,  her  &ther,  and  the  manager  of  the  rival  theatre,  it  was  objected  that  the  positive  and  negative 
terms  formed  but  one  agrecmeni ;  and  that,  as  it  had  been  settled  that  the  Court  could  not  by  injunction 
enforce  the  positive  term  that  the  lady  should  sing,  it  could  not  enforce  the  negative  stipulation; 
but  Hdd^  notwithstanding  KembU  v.  Kean^  thut  the  Court  would  prevent  the  violation  of  Uie  nega- 
tive term,  and  restrain  the  lady  from  singing  at  the  rival  theatre,  though  the  positive  term  of  the 
agreement  could  not  be  enforced: — Held  also,  that,  although  it  was  a  foreign  contract,  the  plaintiff 
was  entitled  to  the  injunction,  without  reference  to  where  the  contract  was  entered  into,  or  what 
might  be  the  remedies  or  forms  of  procedure  in  other  countries  on  it. 
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1662.        sung,  and  then  only,  she  will  appear,  if  Mr.  Lumley  de- 
LuMLBY       ®^®s  it,  in  the  three  other  operas  mentioned  aforesaid. — 
^'  Third,  these  six  parts  belong  exclusively  to  Mademoiselle 

Wagner;  and  any  other  cantatrice  shall  not  presume  to 
sing  them  during  the  three  months  of  her  engagement 
If  Mr.  Lumley  happens  to  be  prevented,  by  any  cause  so- 
ever, from  giving  these  operas,  he  is  nevertheless  held  to 
pay  Mademoiselle  Johanna  Wagner  the  salary  stipulated 
lower  down  for  the  number  of  her  parts  as  if  she  had  sung 
them. — Fourth,  in  the  case  where  Mademoiselle  Wagner 
should  be  prevented  by  reason  of  illness  from  singing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated, 
Mr.  Lumley  is  bound  to  pay  the  salary  only  for  the  parts 
sung. — Fifth,  Mademoiselle  Johanna  Wagner  binds  hers^ 
to  sing  twice  a  week  during  the  run  of  the  three  months ; 
however,  if  she  herself  was  hindered  from  singing  twice 
in  any  week  whatever,  she  will  have  the  right  to  give  at 
a  later  period  the  omitted  representation. — ^Sizth,  if  Ma- 
demoiselle Wagner,  fulfilling  the  wishes  of  the  direction, 
consent  to  sing  more  than  twice  a  week  in  the  coarse  of 
three  months,  this  last  will  give  to  Mademoiselle  Wagner 
50Z.  sterling  for  each  representation  extra. — Seventh,  Mr. 
Lumley  engages  to  pay  Mademoiselle  Wagner  a  salary  of 
4^1  sterling  per  month,  and  payment  will  take  place  in 
such  manner  that  she  will  receive  lOOL  sterling  each 
week. — Eighth,  Mr.  Lumley  will  pay  by  letters  of  ex- 
change to  Mademoiselle  Wagner,  at  Berlin,  the  15th  of 
March,  1852,  the  sum  of  300Z.  sterling,  a  sum  which  will  be 
deducted  from  her  engagement  in  his  retaining  100/.  each 
month. — Ninth,  in  all  cases  except  that  where  a  verified 
illness  would  place  upon  her  a  hindrance,  if  Mademoiselle 
Wagner  shall  not  arrive  in  London  eight  days  after  that 
from  whence  dates  her  engagement,  Mr.  Lumley  will  have 
the  right  to  regard  the  non-appearance  as  a  rupture  of 
the  contract,  and  will  be  able  to  demand  an  indemnifica- 
tion.— Tenth,  in  the  case  where  Mr.  Lumley  should  cede 
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his  enterprise  to  another,  he  has  the  right  to  transfer  this        1852. 
contract  to  his  successor,  and  in  that  case  Mdlle.  Wagner 
has  the  same  obligations  and  the  same  rights  towards  the 
last  as  towards  Mr.  Lumley.  ''  Johanna  Wagnkb, 

''  Albert  Wagneb. 
"Berlin,  the  9th  November,  1861.'' 

In  November,  1851,  after  the  above  agreement  had  been 
signed.  Dr.  Joseph  Bacher,  who  was,  as  Mr.  Lumley  asserted, 
the  agent  of  Mr.  and  Mdlle.  Wagner,  met  Mr.  Lumley  in 
Paris,  when  Mr.  Lumley  objected  to  the  agreement  as  not 
containing  an  usual  and  necessary  clause,  preventing  Miss 
Wagner  from  exercising  her  professional  abilities  in  Eng- 
land without  the  consent  of  Mr.  Lumley;  whereupon  Dr. 
Joseph  Bacher,  as  the  agent  of  Mdlle.  Wagner  and  Mr. 
Wagner,  added  an  article  in  writing  in  the  French  lan- 
guage to  the  agreement,  and  which,  being  translated  into 
English,  was  as  follows: — 

"  Mdlla  Wagner  engages  herself  not  to  use  her  talents 
at  any  other  theatre,  nor  in  any  concert  or  reunion,  pub- 
lic or  private,  without  the  written  authorisation  of  Mr. 
Lumley.  ''  Dr.  Joseph  Bacheb, 

"  For  Mdlle.  Johanna  Waqneb, 
and  authorised  by  her." 

Mdlle.  Wagner  and  her  father  subsequently  entered  into 
another  engagement  with  Mr.  Frederick  Qye,  the  lessee  of 
Covent  Garden  Theatre,  and  manager  of  the  Royal  Italian 
Opera  there,  by  which  it  was  agreed  that  Mdlle.  Johanna 
Wagner  should,  for  a  larger  sum  than  that  stipulated  by 
the  agreement  with  Mr.  Lumley,  sing  at  the  Royal  Italian 
Opera,  Covent  Garden,  and  abandon  the  agreement  with 
the  plaintiff. 

Mr.  Lumley  then  filed  his  bill  in  this  Court  against 
Mdlle.  Wagner,  Mr.  Albert  Wagner  her  father,  and  -Mr. 
Frederick  Gye ;  in  which  he  stated,  among  other  things, 
the  above  agreement  and  circumstances;  and  also  that  Mr 
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1852.        Gye  had,  when  he  entered  into  his  agreement  with  Mdlle. 
LuMLBY       Wagner  and  her  father,  full  knowledge  of  their  previous 
^'  agreement  with  Mr.  Lumley.    The  bill  also  stated  that  a 

protest  had  been  sent  to  him  Mr.  Lumley  from  Mdlle. 
Wagner  and  her  father  repudiating  the  agreement,  on  the 
ground  that  it  had  become  void  by  reason  of  the  non- 
pajrment  of  3002.  at  the  time  specified  in  the  agreement; 
but  Mr.  Lumley  shewed  circumstances  on  which  he  relied 
as  a  defence  on  that  point 

The  bill  prayed  that  the  defendants  Mdlle.  Wagner  and 
Albert  Wagner  might  be  restrained  from  violating  or 
committing  any  breach  of  the  last  article  of  the  agree- 
ment; that  the  defendant  Johanna  Wagner  might  be  re- 
strained from  singing  and  performing,  or  singing,  at  the 
Royal  Italian  Opera,  Covent  Garden,  or  at  any  other  thea- 
tre or  place,  without  the  sanction  or  permission  in  writing 
of  the  plaintifi*,  during  the  existence  of  the  agreement 
with  the  plaintifi*;  and  that  the  defendant  Albert  Wagner 
might  be  restrained  from  permitting  or  sanctioning  the 
defendant  Mdlle.  Wagner  singing  and  performing,  or  sing- 
ing, as  aforesaid;  that  the  defendant  Frederick  Gye 
might  be  restrained  from  accepting  the  professional  ser- 
vices of  the  defendant  Mdlle.  Wagner  as  a  singer  and 
performer,  or  singer,  at  the  said  Royal  Italian  Opera, 
Covent  Garden,  or  at  any  other  theatre  or  place,  and  from 
permitting  her  to  sing  and  perform,  or  to  sing,  at  the  Royal 
Italian  Opera,  Covent  Garden,  during  the  existence  of  the 
agreement  with  the  plaintiff,  without  the  permission  or 
sanction  of  the  plaintiff. 

All  the  other  facts  and  circumstances  in  the  case  on 
which  the  questions  upon  the  motion  turned,  are  fully 
stated  in  his  Honour's  judgment. 

April  23rd.  Mr.  Bacon  and  Mr.  Htslop  Clarke  now  appeared  in  sup- 
port of  a  motion,  which  they  proposed  to  make  ex  parte, 
for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 
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Mr.  Malins  and  Mr.  Martindale  appeared,  without  no-         1862. 
tice,  for  all  the  defendants.  Lomlw 

r. 

After  some  delay  the  argument  proceeded.  Wagnbr. 

Mr.  Bdcon  and  Mr.  Hidop  Clarke  submitted,  that  the 
facts  of  the  case  entitled  the  plaintiff  to  the  injunction 
asked.  It  was  true,  that  in  some  of  the  older  cases  the 
Court  had  refused  to  grant  such  injunctions;  but  Lord 
Cottenham  had,  in  the  case  of  Dietrichsen  v.  Cahbum{a)^ 
completely  established  the  right  of  a  plaintiff  to  obtain 
an  injunction  restraining  the  defendants  from  doing 
acts  which  by  their  contract  they  have  brought  them- 
selves under  an  obligation  not  to  do. — They  also  cited 
Martin  Y.N'utkin(J>)yBarret  Y.Blagrave(c),  Rolfe  v.  Rolfe(d), 
Morris  v.  Colman(e). 

Mr.  Maiins  and  Mr.  Martindale  said,  in  Kemble  v. 
Kean{f)y  Mr.  Eean  had  agreed  to  perform  for  a  certain 
number  of  nights  at  Covent  Gkurden  Theatre,  with  a  pro- 
hibitory clause  that  he  should  not  perform  at  any  other 
theatre;  yet  the  Court  declined  to  restrain  him  from 
performing  at  another  theatre.  It  was  on  the  same  prin- 
ciple that  Clarke  v.  Price  (^i),  Baldwin  v.  Society  for  Dif- 
fusing Useful  Knowledge  Qi),  and  Garvis  v.  Edwards  ({)  pro- 
ceeded. The  Courts  have  granted  injunctions  to  restrain 
the  sale  of  goods  contrary  to  a  prohibitory  clause  of  an 
agreement,  but  it  never  has  restrained  an  actor  or  a  singer, 
for  this  reason,  that  it  cannot  compel  the  specific  perform- 
ance, and  make  a  defendant  act  or  sing.  They  submitted, 
that  the  principle  on  which  Kemble  v.  Kean  was  decided, 
must  govern  the  present  case.     They  also  contended,  that 

(a)  2  Ph.  62.  (/)  6  Sim.  333. 

(h)  2  P.  Wms.  266.  C^)  2  Wils.  167. 

(c)  6  Ves.  655.  (A)  9  Sim.  393. 

\d)  16  Sim.  88.  (0  2  Dr.  &  War.  80. 
(c)  18  Ves,  437. 


490  CASES  IN  CHANCERY. 

1852.  the  payment  of  the  3002.  was  a  condition  precedent  to 
LuMLBY  the  obligation  of  the  contract  being  binding  on  the  de- 
Wagnxb  fendants,  and  that  the  amount  not  having  been  paid  the 
obligation  failed.  Thej  also  relied  on  the  objection  that 
the  clause  prohibiting  MdUe.  Wagner  from  performing 
without  the  leave  of  the  plaintiff  was  not  binding  on 
them,  because  it  was  an  additional  clause  signed  by  Dr. 
Bacher  without  their  authority,  and  that  it  had  not  been 
ratified  by  them. 

In  answer  to  an  inquiry  from  the  Court,  the  defend- 
ants' counsel  declined  to  give  an  undertaking  not  to 
smg  at  Covent  Qarden  without  the  leave  of  the  Court 

The  Vice-chancellor  then  said,  the  nature  of  .the  case 
compelled  the  Court  to  act  upon  the  evidence  on  one  side. 
%  He  had  no  doubt  as  to  the  contract,  and  that  it  included  the 

last  article  signed  by  Dr.  Bacher;  the  only  contract  which 
the  defendants  had  entered  into  appeared  to  be  the  one 
which  had  that  clause;  and  Mr.  and  Mdlle.  Wi^er  had  re- 
ferred to  that  very  clause  without  protesting  against  it.  If 
a  party  agree  to  do  a  thing,  and,  as  part  of  the  same  con- 
tract, agree  not  to  do  another  act,  this  Court  would  inter- 
fere by  injunction  to  prevent  that  act  being  done.  Though 
some  of  the  older  cases  proceeded  on  a  principle  which 
led  the  Courts  into  a  difficulty,  it  was  now  established, 
that  the  Court  had  the  power  to  restrain  the  doing  of  an 
act  like  the  present  agreed  not  to  be  done.  As  to  the  ob- 
jection, that  the  3002.  had  not  been  paid  at  the  precise 
time  specified,  the  transactions  between  the  parties  shew- 
ed that  the  right  to  payment  at  the  time  had  been  waived. 
Under  these  circumstances,  his  Honour  granted  the  in- 
junction, but  gave  the  defendants  leave  to  move  to  dissolve 
the  injunction  at  any  time. 

April  26th  db      The  case  was  mentioned  on  these  days,  but  did  not  come 

.27th. 

on. 
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A  motion  was  now  made  on  behalf  of  the  defendants,        1853. 
that  the  injunction  might  be  dissolved.  Lumlw 

V. 

Affidavits  to  great  length  were  filed  in  support  of  and         

against  the  injunction,  and  a  number  of  letters  from  Mdlle.  ^"^  QJ^^  ' 
and  Mr.  Wagner  to  Dr.  Bacher  and  Mr.  Lumley  were  ad- 
duced in  evidence;  but  as  all  the  circumstances  to  which 
the  affidavits  and  the  contents  of  the  letters  refer,  so  far  as 
they  appeared  to  the  Court  to  be  of  weight,  are  stated  or 
fully  referred  to  in  the  judgment,  it  is  not  necessary  to  set 
them  out  here. 

Mr.  BetheU,  Mr.  Molina,  and  Mr.  Martindale  were  heard 
in  support  of  the  motion,  that  the  injunction  might  be 
dissolved. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  addressed  the  Court 
against  that  motion. 

Mr.  BeOuU  replied. 

'  Varied  and  elaborate  arguments  were  adduced  on  each 
side  during  the  discussion,  which  occupied  nearly  three 
days. 
Among  these  arguments  were  the  following: — 
On  the  part  of  Mdlle.  and  Mr.  Wagner  and  Mr.  Gye,  it 
was  contended,  that  the  agreement,  as  it  originally  stood, 
was  the  only  agreement  by  which  they  felt  themselves 
bound,  and  to  which  alone  they  referred  in  all  expres- 
sions recognising  any  agreement  as  subsisting.  That,  if 
the  added  clause  were  a  part  of  the  agreement,  it  had  been 
procured  by  improper  representations,  and  on  promises 
not  performed;  and  that  in  equity  it  was  a  fraud  on  the 
defendants,  and  ought  not  to  be  sustained  by  an  injunction 
on  an  interlocutory  application  and  on  imperfect  mate- 
rials, when,  in  truth,  the  injunction  was  the  whole  sub- 
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1852.  stance  of  the  suit;  but  that  it  was  the  duty  of  the  Court 
LuMLBY  to  abstain  from  interfering  until  after  the  rights  of  the 
Waonbr.      P^rti^s  should  have  been  ascertained  at  law. 

That  payment  of  the  t>OOZ.  as  caution  money  by  the 
plaintiff  Mr.  Lumley  to  Mdlle.  Wagner  was  a  condition  pre- 
cedent, this  sum  being  payable  by  the  1 5th  of  March;  and 
that,  if  the  period  for  payment  of  the  caution  money  had 
been  extended,  still  it  had  not  been  paid  within  the  fur- 
ther time  limited  for  the  purpose;  and  that  it  was  not 
then  ready  to  be  paid;  and  that  Mdlle.  and  Mr.  Wagner 
availed  themselves  of  the  condition  broken,  and  put  an 
end  to  the  contract,  whatever  it  was,  by  formal  protest 

Upon  the  testimony  of  a  Prussian  jurist  resident 
in  this  country,  it  appeared  that  the  contract  could  not 
be  enforced  in  Prussia;  and  it  was  therefore  submit- 
ted, that  the  obligations  incurred  must  be  measured  by 
the  lex  loci  where  the  contract  was  entered  into;  and  that 
the  case  was,  on  that  ground,  not  one  for  an  injunction, 
which  would  inflict  an  injury  on  the  defendant,  infinitely 
greater  than  any  damages  which  a  jury  would  give.  And,  in 
considering  the  case,  that  it  should  be  borne  in  mind  that 
this  lady  and  her  father  were  ignorant  of  the  nature  of 
these  transactions;  that  they  were  without  professional  ad- 
vice ;  and  that  they  were  dealing  with  Dr.  Bacher,  a  person 
of  practised  astuteness  in  these  matters. 

On  the  part  of  Mr.  Lumley,  it  was  submitted,  that  the 
letters  in  evidence  shewed  an  acquiescence  in  some  agrees 
ment  as  having  become  binding  between  themselves  and 
Mr.  Lumley;  and  that  though  they  were  dissatisfied  with 
the  last  clause  signed  by  Dr.  Bacher,  yet  that  they  adopted 
the  whole  agreement;  and  that  there  was  no  agreement 
except  the  agreement  of  which  the  objectionable  clause 
formed  part,  to  which  their  adoption  could  apply;  and  that^ 
therefore,  they  must  be  held  to  h^ve  adopted  that  addi- 
tional clause. 
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That  there  had  been  no  fraud  or  unfair  advantage  taken 
on  the  part  of  Mr.  Lumley. 

That  the  term  imposing  the  payment  of  SOOL  on  Mr. 
Lumley  was  not  a  condition  precedent,  but  an  independent 
term  of  the  contract ;  and  that,  if  it  were  a  condition  pre- 
cedent, its  performance  had  been  waived  for  a  time;  and 
that  the  sum  was  tendered  as  soon  as  the  tender  became 
important 

That  the  contract  was  one  to  be  performed  in  this  coun- 
try; and  that  the  Courts  here  had  as  full  jurisdiction  over 
it  as  if  it  had  been  entered  into  in  this  country. 

That  the  case  of  an  instant  intended  breach  of  contract 
was  clear;  and  that  an  immediate  injunction  was  the  only 
substantial  remedy  which  could  be  given  to  the  plaintiff. 

The  question,  whether  the  Court  could  grant  an  injunc- 
tion to  restrain  a  breach  of  the  negative  term  in  the  agree- 
ment, not  to  sing  except  at  the  Italian  Opera  House,  with- 
out Mr.  Lumley's  leave,  though  it  could  not,  as  was  ad- 
mitted, by  injunction  compel  the  lady  to  sing  there,  and 
to  perform  the  affirmative  part  of  the  contract,  was  argued 
at  great  length. 

The  arguments  on  this  part  of  the  case  are  fully  stated 
in  the  report  on  the  hearing  on  appeal  (a). 

The  following  cases  were  cited  and  referred  to: — 

In  support  of  the  application,  i)icfrtcA«en  v.  Cahbum(b)y 
Martin  v.  Nutlcin{c\  Barret  v.  Blagrave{d),  Rolfe  Y.Rolfe{e)^ 
and  Morris  v.  CoVnian{f). 

For  the  defendants,  Kemkle  v.  Kean{g),  Kiniberley  v. 
Jennings  {h),  Clarke  v.  Price  {%),  Baldwin  v.  The  Society 

(a)SeelDeG.,Mac.,&a604.  (/)  18  Vea.  437. 

(6)  2  Ph.  62.  Cgr)  6  Sim.  333. 

(c)  2  P.  Wma.  266.  (A)  Id.  340. 

(d)  6  Ves.  655.  (t)  2  Wils.  167. 
{e)  16  Sim.  88. 

VOL.  V.  K  K  D.  a  S. 
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1862.        for  the  Diffusion  of  Useful  Knowledge  (a),  Oarvis  v.  Ed- 
LuMLKT       wards (b),  Hills  y.  CroU{c),  Hooper  v.  Brodrick{d), 


V, 

Waonkr. 


On  the  conclusion  of  the  argument. 


Moif  20t/i.     The  Vice-Chancellor  said: — 

This  is  a  case  that  has  created  no  ordinary  degree  of 
anxiety  to  the  Court,  because  there  is  great  force  in 
what  has  been  said  by  the  counsel  for  the  defendants, 
that,  although  this  application  is  in  its  form  interlocutory, 
and  the  order  made  upon  it  is  only  interlocutory,  yet,  hav- 
ing regard  to  the  nature  of  this  lady's  engagement  either  at 
the  one  theatre  or  the  other,  the  order  of  this  Court  grant- 
ing or  refusing  the  injunction  is  in  point  of  fact  a  final 
decision  of  the  question  between  the  parties ;  moreover, 
the  materials  for  the  case  have  necessarily  been  got  up  in 
a  way  which  makes  the  Court  feel  that  the  whole  of  the 
materials  are  not  before  it.  There  were  affidavits  in  sup- 
port of  the  injunction  filed  on  the  22nd  and  23rd  of  April ; 
then  there  was  a  cessation  of  affidavits;  and  on  the  4th  of 
May  the  defendants'  affidavits  were  filed.  Those  were  an- 
swered on  the  5th;  and  there  was  another  affidavit  or  affi- 
davits in  rejoinder  on  the  6th.  And  no  doubt  there  are  many 
important  matters  in  conflict  in  the  affidavits,  all  which 
circumstances  increase  the  difficulty  of  dealing  with  a  ques- 
tion of  this  kind;  but  the  Court  must  deal  with  it  upon  the 
materials  before  it. 

Now,  the  jurisdiction  which  the  Court  is  asked  to  exer- 
cise upon  this  application  is  that  founded  upon  the  clause 
contained  in  the  agreement  between  Mdlle.  Wagner  and 
her  father  and  Mr.  Lumley,  which  is  contained  in  these 
terms : — "  Mdlle.  Wagner  binds  herself  not  to  make  use  of 
her  talents  at  any  other  theatre  or  public  place  with- 

(a)  9  Sim.  393.  Mac.  &  G.,  627,  n. 

(b)  2  Dr.  &  War.  80.  (d)  11  Sim.  47. 

(c)  2  Ph.  60;  see  also  1  De  G., 
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out  the  authority  of  Mr.  Lumley."  Now,  upon  that  it  is  1852. 
said,  first,  that  that  clause  formed  no  part  of  the  a^^^e- 
ment,  that  it  has  been  introduced  into  it  without  autho- 
rity. It  is  also  said,  that  it  was  unfairly  obtained,  and  that 
it  was  obtained  by  such  a  course  of  practice  on  the  part  of 
the  plaintiff  or  his  agent,  that  it  does  not  entitle  the  plain- 
tiff to  any  assistance  from  this  Court,  even  if  it  does  form 
part  of  the  agreement.  It  is  also  said,  that  the  plaintiff 
has  failed  in  the  performance  of  his  part  of  a  certain  other 
clause  in  this  agreement  It  is  said,  moreover,  that  the 
agreement  proceeded  upon  a  mis-statement  of  material 
matters  of  fact;  and  observations  are  made  on  the  general 
jurisdiction  of  the  Court  as  applicable  to  cases  of  this  kind. 

Now  the  first  question  for  the  Court  to  consider  is,  whe- 
ther that  clause  is  or  is  not  part  of  the  agreement  between 
these  parties.  The  facts  of  the  case  upon  that  appear  to 
be  these: — 

In  the  month  of  October  or  November,  1851,  the  plain- 
tiff was  desirous  of  securing  the  talents  of  this  young  lady 
as  a  performer  at  his  theatre;  and  he  was  desirous  of  en- 
tering into  an  engagement  with  her  for  that  purpose.  It 
appears  that  Dr.  Joseph  Bacher  is  a  mutual  friend  of  both 
parties ;  he  is  considerably  in  the  confidence  of  both.  The 
degree  to  which  he  was  in  the  confidence  of  the  Wagners 
appears  in  part  by  a  letter  of  the  18th  of  August,  1851, 
which  has  been  referred  to,  and  which  relates  to  what  he 
was  doing  on  her  behalf  with  respect  to  a  separate  matter 
altogether,  an  attempted  engagement  for  her  to  perform 
in  the  Grand  Opera  at  Paris,  at  the  end  of  October,  1851. 
Mr.  Lumley  was  in  Paris,  the  Wagners  were  in  Berlin; 
and  Dr.  Bacher  went  from  Paris  to  Berlin  on  the  behalf  of 
Mr.  Lumley,  for  the  purpose  of  endeavouring  to  induce 
Mdlle.  Wagner  to  enter  into  an  engagement  at  Mr.  Lum- 
ley's  theatre.  Now,  in  order  to  enable  Dr.  Bacher  to  enter 
into  that  treaty  or  negotiation  with  Mdlle.  Wagner,  Mr. 
Lumley  had  provided  Dr.  Bacher  with  a  contract,  prepared 

K  K  2 
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1862.  by  Mr.  Lumlej  on  the  27th  of  October,  1851,  at  Paris. 
The  contract  is  a  long  complicated  document,  containing 
I  suppose  the  standing  clauses  which  Mr.  Lumley  uses  on 
these  occasions.  The  substance  of  it  was,  that  the  young 
lady  was  to  be  engaged  for  two  seasons  at  Mr.  Lumley's 
theatre.  The  first  was  from  the  1st  of  April  to  the  middle 
of  June,  for  800i. ;  the  second  was  fit)m  the  15th  of  June  to 
the  31st  of  August,  for  10002L  for  the  whole  of  that  time. 
That  paper  contained,  among  other  clauses,  a  stipulation 
that  "  she  was  not  to  make  use  of  her  talents  in  any  theatre 
or  place  whatever,  nor  in  any  concert,  public  or  private,  ei- 
ther gratuitously  or  by  paid  tickets,  subscriptions,  or 
otherwise.''  The  substance  of  the  terms  contained  in  this 
paper  were  not  agreed  to.  The  contract  which  was  actually 
entered  into  was  of  a  very  different  kind, — it  was,  that 
she  was  to  be  engaged  for  the  present  season  only,  for 
three  months,  from  April  to  the  30th  of  June,  on  the 
payment  of  12007.,  4007.  a  month,  a  considerable  advance 
on  the  terms  contained  in  the  printed  paper.  It  does  not 
appear  what  the  course  of  the  negotiation  waa  Mr.  Grye 
was  also  endeavouring  at  the  same  time  to  obtain  the 
assistance  of  this  young  lady,  and  he  had  made  offers  to 
her;  and  it  is  stated  that  Dr.  Bacher,  on  Mr.  Lumley's 
behalf,  had  said,  that  he  would  give  her  for  Mr.  Lumley 
as  much  as  Mr.  Gye  had  offered;  what  that  offer  was 
does  not  appear,  and  that  part  of  the  case  is  pursued  no 
further.  We  find,  that,  after  that  proposal  had  been 
made  by  Dr.  Bacher,  the  terms  in  the  written  agreement, 
which  had  been  brought  by  Dr.  Bacher  from  Mr.  Lumley, 
were  increased  in  the  way  I  have  stated.  There  is 
nothing  at  all  to  shew  what  relation  they  had  to  the 
terms  which  were  offered  by  Mr.  Gye.  The  parties  now 
however  differ  as  to  the  substance  of  the  agreement,  that 
is  to  say,  the  pecuniary  terms ;  but  it  appears  that  the  Wag- 
ners objected  to  the  terms  contained  in  this  printed  paper 
of  Mr.  Lumley's, — they  objected  to  them  on  two  grounds — 
first,  as  being  too  complicated;   and,  secondly,  on  the 


CAtJES  IN  CHANCERY.  497 

ground  that  they  restricted  the  young  lady  from  all  other  1852. 
engagementa  The  discussion  resulted  in  this,  that  Mr. 
Lumley's  form  was  altogether  abandoned ;  and  Mr.  Wag- 
ner, on  behalf  of  his  daughter,  drew  up  a  paper  of  terms 
of  contract,  which  forms  the  subject  of  the  present  suit 
It  is  prepared  by  Mr.  "Wagner  the  elder,  it  is  signed  by  him 
and  his  daughter,  and  then  put  into  the  hands  of  Dr. 
Bacher;  and  Dr.  Bacher  proceeded  with  it  to  Paris,  where 
we  find  him  with  Mr.  Lumley  on  the  15  th  of  November. 
Now,  Mr.  Lumley,  on  seeing  this  document,  at  once  ob- 
jected that  it  was  entirely  without  the  clause  which  was 
in  his  printed  form,  restricting  this  young  lady  from  en- 
tering into  any  other  professional  engagement  during  the 
term  of  her  contract  with  him.  Upon  this  Dr.  Bacher  adds 
the  clause  to  it,  and  then  he  signs  the  added  clause, — it 
is  signed  by  Dr.  Joseph  Bacher  for  Mdlle.  "Wagner,  as 
authorised  by  her;  it  is  added  to  both  copies  of  the  in- 
strument; and  then  Mr.  Lumley  signs  an  agreement  con- 
taining that  clause,  and  puts  it  into  the  hands  of  Dr. 
Bacher,  to  be  conveyed  by  Dr.  Bacher  to  the  Wagners:  I 
do  not  know  that  any  thing  turns  upon  it.  The  agree- 
ment that  Mr.  Lumley  retained,  being  signed  by  the  Wag- 
ners, and  being  also  signed  by  Dr.  Bacher,  purporting  to 
be  authorised  by  the  Wagners  to  sign  that  instrument. 
The  duplicate,  which  was  signed  by  Mr.  Lumley,  is  not  in 
evidence ;  a  copy  was  handed  up,  and  it  appears  that  no 
such  signature  as  Dr.  Bacher's  was  to  it;  but  the  entire 
agreement,  as  the  Wagners  signed  it,  appears  to  be  signed 
by  them,  and  then  Mr.  Lumley's  signature  is  annexed  to 
the  supplemental  clause:  Mdlle.  Wagner  binds  herself  not 
to  make  use  of  her  talents  at  any  other  theatre  or  public 
place  without  the  written  authority  of  Mr.  Lumley. 

I  cannot  entertain  a  doubt,  that  up  to  this  time  the  Wag- 
ners were  not  bound  by  what  Dr.  Bacher  had  done;  there 
is  nothing  to  shevf  that  he  had  authority  to  add  this  clause 
to  it.  Mr.  Lumley  was  content  that  he  should  add  it;  but 
if  the  thing  had  stopped  there,  I  should  have  felt  no  he- 


^/^^^^^  lie  ^srut     ^  j»  Jrwamnig  :aac  -iut  If, 

i$ii4pr  tH^r^  f^j^'f^  "Sk^  iiwssnuau:  in  nir-iscain  Inn.  D^ 
kn^M^^r    viC  tr^  iiuC  ^2iac  Y^ac  is  aaoeii  >r  -siaatL 

#^  V^  tl^  «ifW^  dt^«!;t  u  tike  daisie  to  vkiek  I  t&e 

/iM,  ^fA^  i'/<«!^»  ^iA^V*  Tb«D; lukfingseen Dr. Baebers 
^^9'ti,  in  irbi/;fi  l>f.  I'jsu^mt  deposes  th^  he  lud  soa  it  to 
f^Mrm,  in  UMrif  affi/Urit  in  answer  to  that  thej  saj:  ^  We 
#1^0  f  tJiai  Uf.  f^;h^  erer  ient  the  engagement  to  ns,  or  at 
%Uh  immh  iiu%¥,  tuftfttniA  tin  of  the  clause  being  added,  one- 
mt^H^i  Miy  UiiUif  in  rc'|/ly  t^>  such  alleged  communication; 
tnf  w*i  nf^y  ttjiit  th^;  Maid  engagement  wa»  brought  to  us  by 
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Dr.  Bacher.''  It  appears,  according  to  the  statements  of  1862. 
the  Wagners,  that  that  instrument  was  brought  to  them 
by  Dr.  Bacher;  and  that  they  at  once  observed  upon  the 
clause,  and  complained  of  it  to  hiuL  It  does  not  exactly 
appear  when  it  was  that  the  contract  in  this  shape  came  to 
the  hands  of  the  Wagners ;  but  it  appears  to  me,  that,  from 
this  time  forward,  they  treat  it  as  a  contract;  they  speak 
of  it  always  as  a  contract,  by  which  both  themselves  and 
Mr.  Lumley  were  bound.  The  only  contract  that  Mr.  Lum- 
ley  had  ever  signed  was  the  contract  containing  this  clause; 
they  could  not  call  it  a  contract,  and  at  the  same  time  re- 
pudiate the  clause,  because  the  only  contract  signed  by 
Mr.  Lumley  contained  that  clause,  and  without  that  clause 
there  was  no  contract  whatever  signed  by  Mr.  Lumley. 
Now,  we  find  them  in  correspondence,  both  with  Mr.  Lum- 
ley and  Dr.  Bacher,  referring  to  this  instrument  (after 
they  were  in  possession  of  it,  and  had  seen  it  with  the 
clause  in  question,)  and  treating  it  as  a  contract  binding 
upon  them.  For  instance,  we  find  Mdlle.  Wagner  writing 
to  Mr.  Lumley  upon  the  6th  of  February,  1852,  in  refer- 
ence to  another  matter,  upon  which  I  shall  have  to  com- 
ment presently,  thus :  '*  Dr.  Bacher  has  written  to  me,  and 
during  his  presence  in  Berlin  assured  me  in  person,  that 
all  would  be  arranged  according  to  my  desire;  neverthe- 
less, I  made  the  contract  with  you.  Sir,  and  that  is  why  I 
ask  you  once  more,  if  you  consent  that  I  put  off  the  be- 
ginning of  my  contract  for  London  for  fifteen  days,  so  that 
it  will  begin  the  16th  of  April?"  We  also  find  Mr.  Wag- 
ner, whom  I  consider  identical  for  this  purpose  with  his 
daughter,  on  the  21st  of  February,  writing  to  Dr.  Bacher 
in  these  terms:  "I  write  at  all  events  to  inform  you, 
that  we  have  sent  the  necesssary  letter  to  Mr.  Lumley, 
and  requested  him  pro  forma  to  defer  once  more  the  ful- 
filment of  the  contract  for  a  fortnight  longer,  which  has 
been  already  settled  between  us.''  And  in  commenting 
upon  the   correspondence  with  respect  to  another  part 
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1852.  of  the  case,  I  think  that  it  will  appear  distinctly,  that 
LuMLET  throughout  the  correspondence  this  lady  and  her  father 
^„  *•  always  considered  that  there  was  a  contract  of  some  kind 

entered  into  between  them  and  Mr.  Lumley.  It  is  im- 
possible that  there  could  have  been  any  contract  between 
them  'and  Mr.  Lumley,  except  a  contract  containing  this 
clause.  It  appears  to  me,  therefore,  that  there  is  on  their 
part  an  adoption  of  the  clause.  By  the  adoption  of  the 
clause,  there  is  the  adoption  of  the  agency;  and  it  is  not 
merely  upon  the  principle  of  acquiescence,  as  it  was  put, 
but  it  was  adopting,  as  an  act  done  for  them,  the  thing 
that  had  been  done  by  their  agent  on  their  behalf;  and  I 
certainly  thought  that  Mr.  Bacon's  comment,  as  to  that 
part  of  the  case,  upon  the  protest  of  the  6th  of  April,  1852, 
was  very  well  founded ;  for  it  appears  that  the  young  lady 
and  her  father  went  before  a  notary  in  Hamburgh,  and  the 
notarial  act  is  this — "  And  produced  a  contract  in  the 
French  language,  which  has,  according  to  their  affirmation, 
been  signed  by  them  at  Berlin  on  the  9th  of  November, 
1 851,  the  same  having  likewise  been  signed  by  Mr.  6.  Lum- 
ley, manager  of  the  Royal  Theatre  in  London,  as  well  as 
of  the  Italian  Opera  at  Paris,  on  the  15th  of  November, 
1851.  The  8th  paragraph  sheweth" — and  so  on.  As  I 
said  before,  there  was  no  contract  in  existence  excepting 
a  contract  containing  that  clause ;  and  the  contract  pro* 
duced  by  them  to  the  notary,  if  it  was  a  contract  at  all, 
was  a  contract  with  that  clause  in  it;  therefore  it  appears 
to  me  that  the  first  part  of  the  case,  whether  that  clause 
was  part  of  the  contract,  must  be  decided  by  the  Court 
without  much  doubt,  if  there  is  any  doubt,  in  the  affir- 
mative; and  that  the  clause  was  introduced  by  an  autho* 
rity  which,  if  it  did  not  exist  at  the  time,  was  afterwards 
adopted  and  ratified  by  the  Wagners;  and,  therefore,  that 
that  clause  is  binding  upon  them. 

The  next  point  is,  as  to  the  unfairness  imputed  to  Mr. 
Lumley  and  Dr.  Bacher  with  respect  to  this  clause. 
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Now,  with  respect  to  that,  it  is  to  be  borne  in  mind,  in  1862. 
the  first  place,  that  there  is  no  imputation  of  unfairness  lumley 
as  to  the  terms  of  this  contract,  except  as  to  the  clause  ^  ^' 
that  we  have  referred  to,  there  is  no  suggestion  that  any 
advantage  was  taken  of  the  young  lady  in  the  remune- 
rating terms  of  engagement  in  any  respect,  and  the  whole 
conduct,  which  has  been  called  the  unfairness  of  it,  turns 
upon  that  clause  having  been  introduced  into  it  by  Mr. 
Lumley's  agent  to  suit  Mr.  Lumley's  purposes,  and  tak- 
ing advantage  of  Mdlle.  Wagner  under  the  circumstances 
which  have  been  stated.  With  regard  to  the  clause  it- 
self, I  really  think  that  it  is  not  in  dispute  between  the 
parties  that  some  clause  of  this  kind  is,  I  will  not  say 
necessary,  because  of  course  the  contract  might  be  with- 
out it;  but  a  clause,  restraining  the  young  lady  from 
entei*ing  into  other  engagements  inconsistent  with  it,  is 
all  but  implied  in  the  engagement  which  she  enters  into. 
No  doubt,  this  Court  requires  the  negative  terms  as  well 
as  the  positive  terms  of  the  contract  to  be  defined.  It  ap- 
pears to  me  to  be  admitted  between  the  parties,  that  some 
clause  of  this  kind  would  be  what  we  should  call  a  clause  of 
course  in  a  contract  of  this  description.  Mr.  Lumley  intro- 
duced it  into  the  form  which  he  sent  to  Berlin;  and  it 
appears  that  that  clause  was  the  subject  of  discussion  be- 
tween Dr.  Bacher  and  the  Wagners  before  anything  was 
done,  before  the  contract  at  Berlin  was  signed;  and  it 
really  appears  to  me,  upon  the  evidence,  that  the  objec- 
tion raised  was  not  to  a  clause  of  that  kind,  but  to  the 
improper  generality  of  the  clause:  that  the  clause  went 
too  far.  After  reading  the  affidavits  on  all  sides,  the  com- 
plaint against  the  clause  seems  to  be,  that  it  is  unusual, 
and  may  be  improper,  to  restrain  a  performer,  in  the  posi- 
tion of  this  young  lady,  from  performing  at  private  con- 
certs, either  generally,  or  without  having  the  consent  of 
the  person  with  whom  she  is  entering  into  the  engage- 
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1862.        ment.     On  referring  to  the  affidavits  of  Mdlle.  "Wagner, 
LuMLEY      i^  appears  plainly  from  them,  that  she  and  her  father  did 
**•  not  object  to  the  clause  in  toto.     In  Mdlle.  Wagner's  state- 

ment of  what  took  place  at  Berlin  before  the  contract 
was  signed  hj  herself  and  her  father  there,  on  the  9th  of 
November,  she  expresses  her  objection  in  the  following 
terms : — "  I  then  objected  to  sign  that  or  any  contract  con- 
taining a  clause  prohibiting  me  from  singing  at  private 
concerts  without  the  consent  of  the  said  plaintiff;  when  the 
said  Dr.  Bacher  represented  to  me  that  such  a  clause  was 
inserted  in  the  contract  of  most  of  the  principal  artistes 
having  engagements  at  the  Opera  in  England,  who,  in 
fact,  usually  wished  for  such  a  clause,  as  the  duty  in  the 
theatre  was  very  heavy^  and  it  was  an  answer  to  persons 
who  asked  artistes  to  sing  for  them;  and  the  said  Dr. 
Bacher  added  to  the  effect,  that  if  I  were  once  in  London, 
Mr.  Lumley,  meaning  the  said  plaintiff,  would  comply 
with  any  wish  I  might  express;  and  that  I  might  do  any- 
thing I  liked;  and  that  I  should  feel  thankful  to  him,  as 
it  would  furnish  me  with  a  useful  excuse;  and  the  said 
Dr.  Bacher  at  the  same  time  assured  me  that  he  had  en- 
gaged a  tenor,"  and  so  on.  It  really  appears  to  me  that 
Dr.  Bacher  was  obviously  treating  with  the  young  lady 
and  her  father  as  the  agent  of  Mr.  Lumley,  because  he  is 
holding  out  to  her  the  inducements  that  she  would  have 
in  accepting  an  engagement  from  Mr.  Lumley.  He  is 
telling  her  of  what  persons  have  been  engaged  by  him  for 
Mr.  Lumley,  and  he  says,  you  need  not  be  afraid  of  not 
being  allowed  to  perform  in  private  concerts.  You  will 
find  Mr.  Lumley  will  deal  liberally  with  you  as  to  that; 
but,  at  all  events,  it  will  give  you  a  good  excuse,  if  it  is 
inconvenient  for  you  ever  to  accept  an  engagement  of  that 
kind.  Now,  I  find  with  respect  to  this,  also  in  Mr.  Gye's 
affidavit,  "  It  is  not  the  custom  and  practice  to  insert  in 
agreements  with  artistes  of  eminence  a  clause  prohibiting 
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their  singing  at  private  concerts;  and  that  no  such  pro-         1862. 
hibition  e2dsts  in  the  engagements  now  in  force  between 
me  and  Mdme.  GrisL     The  privilege  of  singing  at  private 
concerts  is  of  great  importance."  And  in  the  latter  part  of 
his  affidavit,  referring  to  the  engagements  of  some  of  the 
ladies  whose  assistance  he  has,  he  says  that  there  is  no 
clause  prohibiting  them  from  singing  at  private  concerts 
and  parties.     It  really  appears  to  nSe  to  be  all  but  ad- 
mitted between  these  parties,  that  any  proper  clause  re- 
straining this  lady  from  performance  of  this  kind  was, 
as  I  have  said  before,  all  but  a  matter  of  course  under 
the  circumstances.    When  Dr.  Bacher  went  back  to  Paris 
to  Mr.  Lumley  with  the  paper,  Mr.  Lumley  saw  what  did 
not  appear  to  have  struck  Dr.  Bacher  before,  that  the  clause 
was  not  there,  and  then  Dr.  Baeher  said,  "Why,  the  clause 
was  omitted  by  mistake."    In  one  sense  no  doubt  that  may 
be  true,  in  another  sense  it  may  be  untrue;  because  I  do 
not  understand  the  Wagners  as  stating  in  their  affidavits 
that  they  objected  in  toto  to  this  clause;  and  I  think  it 
is  pretty  obvious,  that  it  was  by  mistake  at  first,  or  some- 
thing of  that  kind,  that  some  such  clause  was  omitted 
from  the  contract,  except  that  the  Wagners  at  that  time 
objected  to  being  under  any  term  of  restriction  as  to  sing- 
ing at  private  concerts.     Mr.  Lumley  then  added  to  the 
contract  the  clause  I  have  read,  that  Mdlle.  Wagner  was 
not  to  perform  at  any  theatre  or  public  place  without  the 
authority  of  Mr.  Lumley.     It  is  not  an  absolute  prohibi- 
tion ;  it  would  enable  the  young  lady  to  go  to  Mr.  Lum- 
ley and  ask  for  his  consent,  and  he  would  have  a  right  to 
give  a  refusal.     The  document  was  taken  back,  as  I  have 
stated,  by  Dr.  Bacher,  to  the  Wagners.     They  saw  it;  it 
was  a  question  with  respect  to  which  they  were  perfectly 
able  to  judge  for  themselves;  and  they  say  that  they  com- 
plained of  it  to  Dr.  Bacher,  and  that  Dr.  Bacher  said  that 
it  should  be  all  set  right  in  London.    That  he  denies;  and 
it  is  very  material  to  remark,  that,  in  the  correspondence 
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1852.        between  the  "Wagners  and  Mr.  Lumley  on  the  subject,  they 
LuML«Y       never  drew  his  attention  to  this  clause  as  having  been  im- 
''•  proper,  or  hard,  or  unreasonable;  but  in  their  communi- 

cations with  Dr.  Bacher  they  refer  to  it  more  than  once, 
but  still  not  by  way  of  protest, — they  refer  to  it  in  a  way 
that  a  person  does  to  the  terms  of  a  bargain  as  to  which 
he  is  bound,  but  with  which  he  is  dissatisfied.  I  find  that 
in  the  letter  of  the  2lst  of  February,  from  Mr.  "Wagner  to 
Dr.  Bacher,  he  says,  "  that  however,  in  which  every  one 
agrees,  is,  that  we  have  made  a  very  bad  bargain.''  In 
another  letter,  of  the  3rd  of  March,  Mr.  Wagner  speaks 
somewhat  in  the  same  terms.  Is  not  the  result  of  all  this, 
that  this  clause,  and  the  extent  to  which  it  was  to  go,  is  at 
first  a  matter  of  discussion  between  these  parties;  that  Mr. 
Lumley  insists  upon  it,  and  that  it  is  known  to  them  that 
he  does  insist  upon  it ;  and  that,  with  more  or  less  reluct- 
ance, they  are  content  to  leave  the  way  in  which  he  would 
give  or  withhold  his  consent,  which  is  mentioned  in  this 
contract,  to  what  he  might  think  it  fit  to  do  when  the  par- 
ties were  in  London?  Now,  it  is  not  to  be  forgotten,  that 
the  contract  here  is  sought  to  be  got  rid  of,  not  on  account 
of  Mr.  Lumley 's  making  an  illegal  or  unjustifiable  use  of 
the  giving  or  withholding  his  consent ;  but  that  this  clause 
is  invoked  as  a  reason  for  enabling  this  young  lady  or  her 
father — I  wish  to  say  nothing  that  is  in  the  least  degree 
disrespectful  as  to  her — but  this  clause  was  made  use  of  as 
a  reason  for  her  doing  a  thing  which  it  is  perfectly  obvi- 
ous all  parties  meant  that  she  should  be  precluded  from 
doing;  because  it  is  obvious,  even  without  the  negative 
terms,  that  the  intention  of  all  parties,  at  the  time  of  the 
agreement,  was,  that  the  young  lady  should  not  enter  into 
any  engagement  of  the  kind  which  she  has  entered  into 
with  other  persons.  It  does  appear  to  me,  therefore,  very 
probable,  that  if  the  parties  had  come  to  London,  and  that 
if  Mr.  Lumley  had  been  disposed  to  make  a  harsh  grasp- 
ing use  of  the  power  of  consent  contained  in  that  clause. 
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there  might  have  been  ground  of  complaint;  but  still,  as         1852. 
they  never  got  to  that,  it  seems  to  me  that  there  is  no       luml«v 
ground  of  complaint  on  that  score.     They,  with  their  eyes  ^' 

open,  with  the  terms  before  them,  were  content  to  leave 
the  use  which  Mr.  Lumley  should  make  of  that  clause  when 
they  got  to  London,  in  Mr.  Lumley's  hands.  I  therefore 
really  do  not  see  that  Mr.  Lumley  is  disentitled  to  make 
use  of  this  clause,  on  the  ground  that  it  was  unfairly  in- 
troduced into  the  contract. 

The  next  objection  of  the  defendants  is,  that  Mr.  Lum- 
ley has  lost  his  right  to  sue  upon  this  agreement,  either 
at  law  or  in  equity,  on  the  ground  of  non-performance  by 
him  of  his  part  of  the  stipulations;  and  that  is  founded 
upon  the  eighth  clause  of  the  agreement — "  Mr.  Lumley 
will  pay,  by  letters  of  exchange,  to  Mdlle.  "Wagner,  at  Ber- 
lin, the  15th  of  March,  1852,  the  sum  of  SOOl  sterling." 

As  I  understand  the  rules  of  law,  it  appears  to  me 
that  this  is  what  is  called  an  independent  and  not  a 
conditional  clause  of  this  agreement;  that  is  to  say,  that 
the  non-performance  of  this  clause,  the  non-payment  of  the 
money  at  the  time  and  place  mentioned  in  this  agreement, 
does  not  of  itself  destroy  the  agreement.  No  doubt,  if 
there  is  a  breach  made,  if  there  is  non-performance  of  that 
clause,  and  an  action  brought  upon  the  agreement,  it 
would  most  materially  affect  the  question  of  damages. 
But,  as  I  understand  the  law,  the  simple  non-performance 
of  this  clause  would  not  be  a  bar  to  the  action,  consider- 
ing that  the  non-performance  might  be  excused,  or  it 
might  be  a  non-performance  merely  trifling,  such  as  pay- 
ment not  at  the  very  time,  or  not  at  the  very  place  appointed. 
I  quite  agree  that  the  jurisdiction  of  this  Court  in  this  case 
is  founded  upon  a  legal  title ;  and  if  I  thought  that  this 
was  a  condition  precedent,  the  performance  of  which  had 
not  been  dispensed  with,  I  should  at  once  say,  that  this 
Court  has  nothing  whatever  to  do  with  the  conduct  of  the 
parties,  or  what  was  fair  dealing  or  unfair  dealing  between 
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1862.  them.  Mr.  Lumley's  only  right  to  restrain  this  lady  is, 
that  he  has  a  legal  right  of  action  upon  his  contract. 
She  has  broken  the  contract,  and  this  Court  will  proceed 
upon  that  legal  right.  We  have  nothing  to  do  with  time 
being  or  not  being  of  the  essence  of  the  contract,  the 
doctrine  peculiar  to  this  Court  upon  questions  of  specific 
performance  seems  to  me  to  have  nothing  to  do  with 
what  we  are  now  discussing.  Although  I  think  it  is  not 
an  independent  condition,  I  look  upon  it  as  of  the  most 
essential  importance  in  the  contract;  and  if  there  had 
been  a  want  of  ability,  or  a  want  of  willingness,  or  a 
want  of  good  faith,  on  the  part  of  Mr.  Lumley  with  re- 
spect to  this,  or  if  there  had  been  non-performance  of  it,  I 
think  he  would  have  come  in  vain  to  a  Court  of  equity  to 
ask  it  to  put  in  force  the  very  stringent  remedies  which 
are  given  by  the  injunction.  I  think  it  incumbent  on  Mr. 
Lumley,  not  having  paid  his  money  at  the  time,  to  shew 
under  what  circumstances  that  took  place,  in  order  that 
the  Court  may  judge  whether  those  circumstances  are  or 
are  not  such  as  will  excuse  the  non-performance  of  the  con- 
tract For  that  purpose,  it  is  necessary  carefully  to  ex- 
amine what  it  was  that  took  place  between  the  parties 
with  reference  to  the  payment  of  this  money.  We  find, 
at  a  very  early  period  after  the  agreement  had  been  en- 
tered into,  that  the  young  lady  desired  to  postpone  the 
commencement  of  her  engagement  with  Mr.  Lumley.  We 
find,  that,  upon  the  6th  of  February,  in  the  letter  I  have 
already  referred  to,  a  letter  written  by  herself  to  Mr.  Lum- 
ley, she  speaks  of  having,  eight  weeks  and  more  before 
that,  applied  to  Dr.  Bacher  for  permission  to  extend  the 
time  at  which  her  engagement  was  to  begin.  She  says, 
"  at  present,  I  express  to  you  great  thanks  for  your  amia- 
ble intentions  on  my  account,  and  I  hope  that  all  our  wish- 
es will  be  accomplished  at  the  same  time,  yours  as  well 
as  mine.  Besides  that,  I  have  at  this  moment  got  a  little 
thing  to  ask  you,  and  I  have  the  confidence  in  your  in- 
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diligence,  that  you  will  reply  to  me  soon,  and  you  will  not  1862. 
take  your  revenge  in  keeping  silence.  More  than  eight 
weeks  ago  I  wrote  to  Dr.  Bacher.  He  has  written  to 
me,  and  during  his  presence  in  Berlin  assured  me  in  per- 
son, that  all  would  be  arranged  according  to  my  desire ; 
nevertheless,  I  made  the  contract  with  you.  Sir,  and  that 
is  why  I  ask  you  once  more,  if  you  consent  that  I  put 
off  the  beginning  of  my  contract"  Now,  it  appears  that 
Mr.  Lumley  at  once  gave  his  consent  to  that  request 
The  letter  in  which  he  communicated  his  consent  is  not 
produced.  We  find  a  letter  of  the  21st  of  February  from 
Mr.  Wagner  to  Dr.  Bacher.  He  says,  "  I  write  to  inform  you 
that  we  have  sent  the  necessary  letter  to  Mr.  Lumley,  and 
requested  him  pro  forma  to  defer  once  more  the  fulfilment 
of  the  contract,  for  a  fortnight  longer,  which  has  been  al- 
ready settled  between  us.  He  answered  very  politely,  and 
agreed  to  it."  Now,  Mr.  Lumley  appears  to  have  at  once 
agreed  with  the  young  lady,  that  the  engagement  should 
commence  on  the  15th  instead  of  the  1st.  It  does  not  ap- 
pear that  Mr.  Lumley  ever  coupled  that  consent  with  the 
request  that  a  similar  postponement  might  take  place  in 
the  payment  of  the  3002.  That  proposal  seems  to  have 
come  from  Mr.  Wagner  himself;  for  we  find,  that,  on  the 
9  th  of  March,  1852,  Mr.  Wagner  writes  to  Mr.  Lumley,  and 
in  that  part  of  the  letter  which  refers  to  this  subject,  first 
proposing  an  alteration  in  the  agreement,  which  seems  to 
have  stipulated  that  Romeo  should  be  the  part  performed 
first,  and  the  Prophfete  next,  he  says:  "  Will  you  be  good 
enough  to  have  the  preparatory  rehearsals  of  the  Prophfete, 
and  leave  us  to  profit  by  your  consent,  and  put  off  for  fif- 
teen days  the  commencement  of  the  engagement,  so  that 
it  shall  begin  the  16th  of  April,  and  continue  until  the 
month  of  July."  That  is  his  request:  then  he  adds:  "  If 
you  send  the  bill  of  exchange,  be  good  enough  to  address 
it  either  at  this  time  to  Berlin,  or  on" — as  Mr.  Bethell 
says,  and  Mr.  Bacon  agrees — "  the  2nd  of  April  to  Ham- 
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1852.  burgh,  to  Engell  &  Co.,  Ferdinand  Street,  where  we  shall 
LuMLEY  remain  some  time  with  our  daughter  and  sister  recently 
married."  This  obviously  enlarged  the  time  for  payment 
of  the  money.  I  do  not  think  the  time  originally  was  con- 
ditional; and,  therefore,  I  do  not  think  that  this  letter 
introduces  anything  conditional  into  the  terms  of  the  con- 
tract. It  alters  the  time  of  paying  the  money.  It  was 
incumbent  on  Mr.  Lumley  not  to  transgress  the  bounds 
given  to  him  by  this  letter  for  the  pajrment  of  the  money. 
But  the  time  for  commencing  the  engagement  is  put  off  for 
a  fortnight.  This  letter  seems  to  have  reference  more  to  the 
place  of  residence  where  Mr.  Wagner  might  be,  to  enable 
him  to  receive  the  money,  than  having  the  notion,  that, 
because  they  put  off  the  one  period  a  fortnight,  therefore 
Mr.  Lumley  should  put  off  the  other  for  a  fortnight  He 
says,  "  if  you  send  it  on  the  2nd  of  April,  send  it  to  Ham- 
burgh to  Engell  &  Co.,  Ferdinand  Street,  where  we  shall 
remain  some  time  with  our  family."  The  letter  has  no 
reference  to  the  question,  whether  Mr.  Lumley  was  or  was 
not  bound  to  haye  the  money  at  Hamburgh  on  the  2nd 
of  April,  in  order  to  perform  the  contract ;  but  it  seems 
to  me,  that,  Mr.  Lumley  having  at  Mr.  "Wagner's  request 
acted  in  the  way  that  the  latter  thought  was  right,  he 
(Wagner)  says :  I  will  enlarge  the  time  at  which  the  money 
is  to  be  paid;  if  you  pay  it,  he  does  not  say,  dans  cette 
temps,  send  it,  but,  "  send  it  on  the  2nd  of  April  to  Ham- 
burgh, where  we  shall  remain  for  some  time;"  it  seems 
that  the  fair  meaning  of  this  letter  is,  if  you  send  the 
money  to  Hamburgh,  when  we  are  there,  that  is  what  I  de- 
sire. That  was  written  on  the  9th  of  March;  Mr.  Lumley 
swears  that  he  had  at  that  time  4002.  in  Dr.  Bacher's  hands ; 
and  a  comment  has  been  made,  that  Dr.  Bacher  does  not 
say  the  money  was  there,  or  that  Mr.  Lumley  does  not  state 
that  the  money  continued  in  Dr.  Bacher's  hands,  or  that 
Dr.  Bacher  always  had  the  means  of  obtaining  it.  I  do 
not  find  that  Mr.  Lumley  was  put  to  saying  that  by  the  af- 
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fidayits  of  the  defendants.     I  do  not  find  that  the  affida-        1852. 
vits  of  the  defendants  raised  the  case,  that  Mr.  Lumley  was      luml»y 
embarrassed,  and  had  not  the  means  of  performing  his 
engagement;  they  do  not  raise  an  issue  upon  that  point,  or 
put  Mr.  Lumley  or  Dr.  Bacher  to  explain  that  the  money 
had  actually  continued  in  his  hands  after  that  time ;  and 
there  was  the  positive  oath  that  it  was  in  his  hands  at  that 
time.     Mr.  Lumley  also  swears,  that  he  had  arranged  with 
Dr.  Bacher,  that  he  would  pay  the  3002.  in  satisfaction  of 
the  clause  in  the  agreement;  we  also  find  this,  which  is 
sworn  by  Mr.  Lumley,  and  which  is  not  denied  by  the 
Wagners,  and  therefore  may  be  assumed  to  be  true,  that 
at  this  time  Dr.  Bacher,  at  the  earnest  request  of  Mdlle. 
Wagner,  had  consented  to  accompany  her  on  her  journey 
to  London,  and  that  he  was  in  communication  with  her  on 
the  subject.     Then  we  find  Dr.  Bacher  says,  that  he  wrote 
a  letter  on  the  10th  of  March  to  Mr.  Wagner,  in  which  he 
offered  to  pay  the  sum  mentioned  in  the  engagement   Mr. 
Lumley  says  the  same  thing,  which  he  of  course  only 
states  from  the  information  of  Dr.  Bacher.     The  Wagners 
admit  that  a  letter  was  received  on  that  date,  desiring  to 
know  where  Dr.  Bacher  could  meet  the  Wagners;  but  they 
say,  that  that  letter  contained  no  reference  whatever  to 
the  payment  of  this  sum  of  money.    The  inquiry  is  ob- 
vious:   Why  was  that  letter  not  produced?    Its  contents 
were  stated  in  the  affidavit  that  was  sworn  on  the  23rd  of 
April  by  Mr.  Lumley ;  and  Mr.  Wagner  says,  that  the  letter 
was  at  Berlin  and  had  been  sent  for.     In  the  course  of  this 
transaction  it  is  a  very  important  letter.     The  only  ob- 
servation I  make  upon  that  is,  that  Mr.  Wagner,  by  send- 
ing to  Berlin  at  an  earlier  period,  would  have  had  the 
means  of  producing  that  letter,  and,  if  it  is  as  he  says, 
it  would  have  been  the  means  of  displacing  an  important 
part  of  the  plaintiff's  case  with  reference  to  what  Dr.  Ba- 
cher said.     Also  it  appears  that  that  letter  must  have 
VOL.  V.  L  L  D.  o.  s. 
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nifled  some  doiabt  in  the  minds  of  die  Wigno^  as  to  Dr. 
Bacher's  connection  with  the  immey,  because  Mr.  Wagner 
says,  thaty  when  he  receiTed  the  letter,  he  said  to  his  wife, 
who  was  present,  that  Dr.  Bacher  was  extremely  loose  in  his 
dealings  in  money  matter?.  HowcTer,  be  that  as  it  may, 
on  the  12th  of  March,  MdUe.  Wagner  wrote  to  Dr.  Badier 
a  letter,  which  I  think  a  Tery  imp(^tant  one  with  refer- 
ence to  what  took  place  afterwards,  by  which  he  is  inf(»m- 
ed  that  she,  the  defendant,  would  be  at  Schewerin  up  to 
the  28th  of  March,  and  during  the  whole  of  the  Passi<m 
Week  she  would  be  at  Hamburgh,  and  that  on  the  Mon* 
day  or  Tuesday  afterwards  she  would  be  ready  to  start 
for  London,  to  fulfil  her  agreement  with  him.  So  that  we 
find  the  young  lady,  being  asked  by  Dr.  Bacher  where  she 
was  to  be  met  with,  says,  that  during  the  whole  oi  the 
Passion  Week  she  would  be  in  HamburgL  The  Passion 
Week  was  the  week  beginning  the  5th,  including  the  Sun- 
day, and  ending  the  10th  of  April;  and  she  informs  Mr. 
Lumley's  agent  that  that  is  the  time  during  which  she  was 
to  be  found  at  HamburgL  Now,  on  the  18th,  these  com- 
munications, whatever  they  were,  had  taken  place  between 
Dr.  Bacher  and  the  Wagners  without  any  communication 
with  Mr.  Lumley.  He  had  received  Mr.  Wagner's  letter 
on  the  9th  of  March,  being  then  at  Paris;  and  on  the  i8th 
of  March  he  writes  this  letter: — 

'^Dear  Sir, — ^Your  letter  has  reached  me  this  moment 
on  my  return  to  Paris,  from  whence  I  have  been  absent 
during  a  few  days  I  accede  to  your  request,  and  expect 
the  pleasure  of  seeing  Mdlle.  Wagner  in  London  the  1 6th 
of  April  next,  instead  of  the  Ist  Dr.  Bacher  has  taken 
upon  himself  to  remit  you  the  letter  of  exchange  for  30W., 
and  I  do  not  doubt  that  at  this  moment  all  is  in  order 
(settled).  In  the  interim  I  shall  have  the  Proph^te  re« 
hearsed  as  you  propose.  [So  that  Mr.  Lumley  was  making 
the  arrangements  with  reference  to  this  engagement]  Pray 
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present  my  compliments  to  Mdlle.  Wagner;  and  in  the        1852. 
meantime,  believe  me  your  devoted  servant, 

"B.  LtTMLBY/' 

That  letter  was  received  by  Mr.  Wagner,  and  there  was 
no  answer  made  to  it.  Now,  put  all  the  circumstances  to- 
gether, and  consider  Mr.  Wagner's  letter  of  the  9th,  which 
gave  Mr.  Lumley,  within  reasonable  limits,  the  time  he 
was  staying  at  Hamburgh  for  paying  the  money ;  and  this 
letter  of  the  18th,  which  told  the  young  lady  (whether  she 
was  looking  out  for  the  payment  of  the  money  or  not), 
that  Dr.  Bacher  was  the  person  to  pay  the  money;  and  that 
the  young  lady  had  just  before  told  Dr.  Bacher  that  she 
would  be  found  at  Hamburgh  during  the  Passion  Week. 
In  these  circumstances,  we  find,  that,  on  the  2nd  of  April, 
Dr.  Bacher,  who  was  then  at  Vienna,  writes  a  letter  to 
Mdlle.  Wagner, — "I  shall  be  at  Hamburgh  on  Wednes- 
day," that  would  be  Wednesday  in  Passion  Week.  It  does 
not  appear  anywhere,  and  I  wish  it  had  appeared,  when 
the  Wagners  got  to  Hamburgh ;  but  on  the  5th  of  April, 
which  was  the  first  day  in  Passion  Week,  we  find  Mr. 
Wagner,  on  behalf  of  his  daughter,  entering  into  a  con- 
tract with  Mr.  Gye.  Now,  really  the  question  which  the 
Court  has  to  consider  is,  was  she  justified  at  that  time  in 
treating  the  contract  with  Mr.  Lumley  as  being  at  an  end, 
and  entering  into  a  contract  with  Mr.  Gye,  and  making 
the  protest  which  has  been  stated.  If  I  am  right  in  look- 
ing at  it  that  the  payment  of  the  money  was  not  a  condi- 
tion, that  it  was  an  independent  clause  of  the  agreement, 
I  think  enough  has  been  stated  to  shew  that  the  non- 
payment of  the  money  by  Mr.  Lumley  on  the  first  day  of 
Passion  Week,  the  5th  of  April,  to  Mdlle.  Wagner,  is  suflS- 
ciently  excused  by  what  took  place.  I  think  that  that 
day  was  within  the  limits  given  to  him  by  Mr.  Wagner's 
letter.  It  was  the  first  day  of  the  period  during  which 
Mdlle.  Wagner  had  told  Dr.  Bacher,  the  agent  of  Mr.  Lum- 
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1862.        ley,  she  would  be  prepared  to  meet  him  at  Hamburgh. 
LuM LET       Now,  under  these  circumstances,  I  think  that  the  Wagners 
„  *•  were  not  justified  on  the  5th  in  entering  into  a  new  contract 

with  Mr.  Gye;  that  they  were  not  justified  in  entering  in- 
to the  protest  on  the  6th,  putting  an  end  to  their  agreement 
with  Mr.  Lumley:  if  they  were  not,  I  do  think  that  what 
took  place  is  of  no  very  great  importance.  It  appears,  that 
they  wrote  off  on  the  6th  to  Mr.  Lumley,  informing  him  of 
what  had  been  done.  He  heard  of  it  in  Paris,  and  he  came. 
It  does  not  appear  when  he  arrived  at  Hamburgh;  some 
time  between  the  1 2th  and  1 5th.  Dr.  Bacher  had  told  the 
young  lady  he  would  be  there  on  Wednesday;  he  did  not 
come  straight  to  Hamburgh,  but  got  there  on  Saturday  the 
15th,  and  then,  first  he,  and  then  Mr.  Lumley,  are  in  com- 
munication with  the  young  lady.  They  first  try  to  induce 
the  Wagners  to  retract  and  reconsider  the  step  that  they 
had  taken ;  and  when  that  is  of  no  avail,  the  money  is  ten- 
dered to  Mdlle.  Wagner  on  the  15th.  I  think  that  an  ear- 
lier tender  of  the  money  was  excused  by  the  circumstan- 
ces that  Mdlle.  Wagner  had  actually  broken  the  contract, 
and  had  taken  steps  to  enter  into  a  new  contract  with 
Mr.  Gye.  Dr.  Bacher  swears  that  he  had  SOOL  with  him 
at  his  hotel.  I  have  no  reason  to  doubt  that  he  had  the 
SOOL  there,  and  that  he  had  the  means  of  performing 
Mr.  Lumley 's  contract;  and  we  also  find  that  Mr.  Lum- 
ley had  the  means  of  performing  the  contract.  I  rest 
this  part  of  the  case  on  this,  that  the  non-payment  of 
the  money  on  the  15th  of  March,  and  thenceforward 
until  the  15th  of  April,  was  excused — first,  by  the  letter 
of  the  9th  of  March,  and  also  by  the  communications, 
whatever  they  were,  that  had  taken  place  with  Dr.  Bach- 
er; and  yet  I  find  that  the  protest  is  in  general  terms  for 
non-payment  of  money  on  the  15th  of  March.  It,  there- 
fore, does  appear  to  me  that  there  was  nothing  in  the 
non-payment  of  the  money  at  the  time  mentioned,  that 
justified  Mr.  Wagner  in  entering  into  the  new  contract 
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with  Mr.  Gye;  and  I  cannot  doubt  that  there  is  a  right  of        i852. 
action  upon  this  contract.  lumlby 

It  is  objected  to  the  plaintiff's  right  to  obtain  relief  by  ». 

injunction,  that  there  are  misstatements  in  the  bill.  I 
think  that  the  misstatements  in  the  bill  are  not  of  a  mate- 
rial kind.  There  are  certain  inaccuracies.  It  is  stated, 
that  the  letter  of  the  18th  was  dated  the  11th;  that  is  not 
a  fatal  inaccuracy ;  it  is  stated  in  that  passage  referred  to 
by  Mr.  Bethell,  that  Dr.  Bacher  came  to  Paris,  that  he  in- 
formed Mr.  Lumley  that  the  Wagners  had  assented  to  the 
clause  in  the  proposed  form,  and  that,  as  the  agent  and  on 
behalf  of  the  Wagners,  Dr.  Bacher  added  that  clause;  and 
he  suggests  that  this  is  an  inaccuracy.  I  think,  however, 
that  they  did  assent  to  the  clause  fully  in  the  proposed 
form,  provided  it  left  Mdlle.  Wagner  at  liberty,  which 
is  not  in  question  at  all,  to  perform  at  private  concerts. 
However  that  was,  he  did  this  as  her  agent  I  find  that 
the  bill  states  that  that  part  of  the  contract,  including 
such  last  article,  was  received  and  acquiesced  in  by  the 
defendants,  Johanna  Wagner  and  Albert  Wagner;  and  as 
evidence  that  the  defendants,  Johanna  Wagner  and  Al- 
bert Wagner,  acquiesced  in  and  sanctioned  it,  the  plain- 
tiff adduces  the  letter  of  the  27th  November,  185i;  up- 
on which,  however,  I  lay  no  stress,  because  I  find  that 
Dr.  Bacher  and  Mdlle.  Wagner  are  at  variance  with  respect 
to  the  statements  in  it;  I  think,  however,  that  the  refer- 
ence to  the  letter  in  the  bill  is  not  such  a  statement  as  is 
in  any  way  fatal  to  a  bill  asking  for  an  injunction. 

Upon  the  whole,  if  the  agreement  is  such  as  has  been 
stated,  and  if  there  has  been  a  breach  in  the  agreement, 
and  if  Mr.  Lumley  has  not  lost  his  rights  under  the  agree- 
ment, I  really  think  that  this  is  a  case  in  which  I  must 
follow  the  view  which  was  taken  by  Lord  Cottenham  in  Die- 
trichsen  v.  Cahbum,  which  had  been  adopted  by  Lord  Eldon 
in  Morris  v.  Coleman,  Lord  Cottenham  said  in  Dietrichsen 
V.  Cahbum,  that  he  did  not  think  that  the  jurisdiction  rent- 
ed on  a  contract  of  partnership  at  all. 
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1853.  Having  no  doubt  as  to  the  law  on  the  subject,  I  think 

LuMLSY       ^h^^  ^^^^  ^s  ^  c^s^  ^^^  ^^  injunction.     I  stated  so  at  the 

w  Q*  BR      *^°^®  when  it  was  first  moved  before  me.     I  have  the 

satisfaction  of  knowing,  that  any  view  I  take,  which  is 

not  correct,  can  be  set  right;  but  I  am  bound  to  act  on  the 

view  of  the  law  I  take  myself. 

As  to  the  suggestion  that  this  is  a  foreign  contract,  it 
appears  to  me  that  point  is  not  material  here,  if  it  is  a 
valid  contract.  If  Mdlle.  Wagner  is  bound  by  a  valid  con- 
tract not  to  perform  in  contravention  of  this  agreement, 
and,  it  appears  to  me,  that  she  is  bound  by  that  agree- 
ment, without  reference  to  where  the  contract  was  en- 
tered into,  or  what  the  forma  of  procedure  are  in  other 
countries,  this  Court,  finding  a  contract  of  that  kind, 
will  not  allow  a  party  to  be  damaged,  but  will  inter- 
fere by  injunction.  For  these  reasons,  I  have  no  altemar 
tive  but  to  continue  the  injunction. 

It  would  probably  not  be  of  any  use  in  this  case,  but 
if  either  party  wished  it,  it  may  be  upon  the  undertaking 
oi  the  plaintiff  to  bring  an  action.  I  will  not,  however, 
add  that  to  the  order,  unless  I  am  asked  to  do  so. 

This  is  not  a  case  for  costs  in  the  present  stage  of 
the  proceedings. 


The  defendants  appealed  from  this  decision  to  the  Lord 
Chancellor,  who,  on  the  26th  of  May,  1852,  dismissed  the 
appeal,  with  costs.    See  I  De  G.,  Mac,  &  G.  604. 
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186S. 

In  the  Matter  of  Williams'  Estate,  ^pril  19M. 

AND 

In  the  Matter  of  The  Tkustbb  Act,  1860. 

JjlLR.  Eddis  appeared  in  support  of  a  petition  presented  Vettmgorderas 
to  the  Court  under  the  provisions  of  the  Trustee  Act,  1850.  redem^onm^ 
The  following  are  the  circumstances  of  the  case:  After  ""^^^ 

^  agaiiut  woom, 

executing  a  mortgage  In  fee  of  certain  hereditaments,  the  in  a  foreclosure 
mortgagor  had  died.     £7  his  will  he  devised  the  equity  for  tale  had 
of  redemption  in  the  mortgaged  hereditaments  to  an  in-  fua^'^the^ 
fant  in  tail     Upon  a  claim  for  foreclosure  by  the  morfc-  8^^^  ^^i  *J® 

*■    ^  "^  mortgagee  had 

gagee  against  the  infant  devisee,  an  order  had  been  made  the  legal  estate, 
directing  a  sale,  and  the  property  had  been  contracted  to  equities  were 

be  sow-  ...  STfo^^l 

By  the  petition  it  was  asked,  that  an  order  might  be 

made,  vesting  the  infant's  estate  in  the  purchaser. 

Raddiffe  v.  Ecdes  (a)  was  cited,  and  the  7th  section  of 

the  Trustee  Act,  1850,  was  referred  to. 

The  Vice-Chancelloe  said,  considering  that  the  mort- 
gagee had  the  legal  estate  vested  in  him,  and  that  all 
equitable  estates  and  interests  were  bound  by  the  order 
for  sale,  he  thought  that  nothing  further  was  required. 

The  order  asked  would  rather  prejudice  than  improve 
tlie  purchaser's  title.  There  being  no  necessity  for  the 
order,  it  might,  if  granted,  raise  a  doubt  on  titles  in  isimilar 
cases,  in  which  no  such  order  should  have  been  obtained. 

The  petition  was  therefore  dismissed. 

(a)  1  Keen,  130. 
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1862. 

Aprd^ih,  WeSTBY   v.    WE8TBY(a), 

AND 

In  the  Matter  of  An  Act  of  the  3  &  4  Vict.  c.  82,  An  Act 
for  further  amending  the  Act  for  Abolishing  Arrest  on 
Mesne  Process  in  Civil  Actiona. 


Ti 


The  petition  of  X  HERE  wcpc  two  suits  of  Wes&iy  V.  WesAy  for  adminis- 
had  heen  di»-  tration  of  the  estate  of  George  Westby,  deceased. 
cM^The*in-  ^^^  ^^  *^®  petition  of  the  infant  plaintiffs  in  one 
&nt  plaintiffs.  Qf  these  causes  (the  other  being  stayed),  by  their  next 
fi.  &.  were  is-  friend;  by  which  it  was  stated,  that,  by  an  order  in  this 
defendimt  wL  cause,  dated  the  11th  of  February,  1848,  made  on  the  pe- 
i^^to^dd  i^  tition  of  the  defendant,  Mary  Westby,  her  petition  was 
taken.  Acorn-  ordered  to  Stand  dismissed,  with  costs;  and  it  was  refer- 

mitsion  of  se*  _  •  .      .  -r»  • 

questration  was  red  to  the  Taxing  Master  to  tax  the  plaintiffs  their  costs, 

nnder*whkh  which  Were  Ordered  to  be  paid  by  the  defendant,  Mary 

^^Si"  ^^%'  ^  *^^  plaintiffs;  that  these  costs  had  been  taxed 

monies  which,  at  the  sum  of  14i.  1«.  6d.\  but  that  therein  was  included 

Court,  were  the  sum  of  il  2&  6d.  for  a  subpoena  for  the  recovery  of 

Suse^*«*The  ^^  costs,  which  was  to  be  deducted  if  the  costs  should  be 

Sequestration  paid  without  subpcena,  whereby  the  amount  of  such  costs 

Account,*^  and 

were  invested  would  be  rcduccd  to  122.  19^.;  that  the  Taxing  Master's 
Upon'X'peti-  Certificate  was  dated  the  8th  of  March,  1848;  and  that  a 
feaS  **iaintift"  ^^*  ^^  subposna  had  been  issued,  for  the  purpose  of  sery- 
the  stock  stand-  ing  the  Same  on  the  defendant  Mary  Westby;  but  that,  in 

inff  to  **  The  Se- 

questration  Ac-  couscquence  of  the  defendant  Mary  Westby  being  resi- 

OTdered itostand  ^®"^  ^^*  ^^  *^®  jurisdiction  of  this  Court,  she  could  not 
charged  with      ^0  scrvcd;  and  it  was  stated,  that  a  writ  of  fieri  facias  had 

payment  to 

them  of  the  bccn  also  issucd,  but  it  could  not  be  ascertained  whether 
^^X^  the  defendant  wa^  in  England  or  whether  she  had  any 
Mwter^  ce^^*  goods  upou  which  the  writ  of  fieri  facias  could  be  levied; 
tificate,  unless    and  it  was  Stated  that  the  personal  estate  of  the  defend- 

the  defendant 

should,  within 

one  month,  shew  cause  to  the  contrary.    Service  on  the  defendant's  solicitor  in  England  to  be  good 

senricc. 

See  Recce  v.  Taylor^  ante,  p.  480. 
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ant  was,  pursuant  to  an  order  made  in  the  second  cause  of        1862. 
Westby  v.  Wesiby,  dated  the  31  st  of  May,  1849,  so  far  as 
the  same  could  be  ascertained,  sequestered;  and  that  cer- 
tain sums  of  money,  amounting,  after  deducting  costs,  to 
the  sum  of  125/.  &.,  had  been  received  under  the  seques- 
tration, and  which  had,  pursuant  to  certain  orders  made 
in  the  cause,  been  paid  into  the  Bank  to  the  credit  of  the 
cause,  to  the  account  intitled  ''The  Sequestration  Ac- 
count;'' and  which  said  sum  of  1252.  Ss.  had  been  invested 
in  Consols,  and  produced  the  sum  of  1272.  45.  4(2.;  and  it 
was  stated,  that  the  sum  of  12Z.  19&,  together  with  inter- 
est thereon,  from  the  8th  of  March,  1 848,  had  not  been 
paid,  and  that  it  still  remained  due;  and  it  was  also  stated, 
that  the  defendant  was,  under  the  last  will  and  testament 
of  George  Westby,  the  testator  named  in  the  pleadings  of 
the  first  of  the  above  causes,  entitled  to  the  interest  aris- 
ing from  his  personal  estate  for  her  life,  upon  trust,  out  of 
such  interest,  to  maintain  and  educate  his  children;  and 
it  was  also  stated,  that,  by  an  order,  dated  the  24th  of 
February,  1851,  it  had  been  ordered  that  one-sixth  part  of 
certain  interest  then  due  and  thereafter  to  accrue  due 
on  a  certain  mortgage  debt  of  2500Z.  in  the  order  men- 
tioned, should  be  paid  to  the  sequestrators  during  so  long 
a  time  as  the  sequestration  should  continue  in  force;  and 
also  it  was  further  stated,  that  the  sum  of  1271  4«.  4(2., 
Bank  31.  per  cent.  Annuities,  so  standing  to  the  credit  of 
the  cause  Westby  v.  Westby,  "  The  Sequestration  Account," 
belonged  to  and  was  the  property  of  the  defendant  Mary 
Westby,  which  she  would  be  entitled  to  receive  on  clear- 
ing her  contempt  in  such  cause.     The  prayer  was  to  the 
following  effect: — That  the  sum  of  1272.  45.  id.,  Bank  32. 
per  cent.  Annuities,  might  be  charged  with  the  payment 
to  the  petitioners,  or  their  solicitors,  of  122.  19s.,  with  in- 
terest at  42.  per  cent,  from  the  6th  of  March,  1848,  until 
pajnnent,  with  the  costs  of  the  subpoena  and  fi.  fa.  in  the 
petition  mentioned,  as  also  the  costs  of  and  incident  to 
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1852.  the  petition,  unless  the  defendant,  Mary  Westby,  within 
seven  days  after  the  service  of  the  order,  or  such  other 
time  to  be  fixed  by  the  Court,  should  shew  good  cause  to 
the  contrary ;  and  that  the  order  to  be  made  upon  the  pe- 
tition might  be  served  upon  the  solicitors  for  the  defend- 
ant, Mary  Westby ;  and  that  such  service  might  be  deemed 
good  service  upon  the  defendant,  Mary  Westby. 

All  the  facts  stated  in  the  petition  were  supported  by 
affidavit 

Mr.  Schomberff,  in  support  of  the  petition,  founded  his 
application  on  the  enactments  of  the  stat.  1  &;  2  Vict  c.  110 ; 
by  section  13  of  which,  judgments  entered  up  in  any  of 
her  Majesty's  superior  Courts  at  Westminster  were  made 
charges  on  the  real  estates  of  the  debtor;  and,  by  sect.  14, 
stock  and  shares  in  the  public  funds  and  public  companies, 
belonging  to  the  debtor,  and  standing  in  his  own  name,  were 
to  be  charged  by  the  Judge.  By  sect.  15,  it  was  enacted, 
that  the  order  of  the  Judge  was  to  be  made  in  the  first  in- 
stance ex  parte,  and,  on  notice  to  the  Bank  or  Company, 
it  was  made  to  operate  as  a  distringas;  and  by  sect.  18,  it 
was  enacted,  "  That  all  decrees  and  orders  of  Courts  of 
equity,  and  all  rules  of  Courts  of  common  law,  and  all  or- 
ders of  the  Lord  Chancellor  or  of  the  Court  of  Review  in 
matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chan- 
cellor in  matters  of  lunacy,  whereby  any  sum  of  money,  or 
any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
Courts  of  common  law,  and  the  persons  to  whom  any  such 
monies,  or  costs,  charges,  or  expenses  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the  meaning  of  this 
Act;  and  all  powers  hereby  given  to  the  Judges  of  the  su- 
perior Courts  of  common  law  with  respect  to  matters  de- 
pending in  the  same  Courts  shall  and  may  be  exercised  by 
Courts  of  equity  with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in 
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matters  of  lunacy;  and  all  remedies  hereby  given  to  judg-        1B62. 
ment  creditors  are  in  like  manner  given  to  persons  to  whom 
any  monies,  or  costs,  charges,  or  expenses  are  by  such  or- 
ders or  rules  respectively  directed  to  be  paid." 

These  enactments  would  not  have  reached  a  fund  in 
Court ;  but  the  3  &  4  Vict  c.  82,  s.  1,  after  reciting  the  14th 
section  of  the  1  &  2  Vict  a  1 10,  enacts  m  follows,  "that  the 
aforesaid  provisions  of  the  said  Act  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  any  judgment  debtor^ 
whether  in  possession,  remainder,  or  reversion,  and  whe- 
ther vested  or  contingent,  as  well  in  any  such  stocks,  funds, 
annuities,  or  shares  as  aforesaid,  as  also  in  the  dividends, 
interests,  or  annual  produce  of  any  such  stock,  funds,  annui- 
ties, or  shares;  and  whenever  any  such  judgment  debtor 
shall  have  any  estate,  right,  title,  or  interest,  vested  or  con- 
tingent, in  possessibn,  remainder,  or  reversion,  in,  to,  or  out 
of  any  such  stocks,  funds,  annuities,  or  shares,  as  afore- 
said,  which  now  are  or  shall  hereafter  be  standing  in  the 
name  of  the  Accountant-General  of  the  Court  of  Chancery, 
or  the  Accountant-General  of  the  Court  of  Exchequer,  or 
in,  to,  or  out  of  the  dividends,  interest,  or  annual  produce 
thereof,  it  shall  be  lawful  for  such  Judge  to  make  any  order 
as  to  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  as 
if  the  same  had  been  standing  in  the  name  of  a  trustee  of 
such  judgment  debtor."  And  the  clause  proceeds  to  pro- 
vide for  continuing  the  jurisdiction  of  the  Court  over  the 
fund  to  be  charged,  and  limiting  the  effect  of  the  charge 
to  what  it  would  be  by  virtue  of  an  actual  charge  created 
by  the  act  of  the  debtor. — He  cited  Stanley  v.  Bond  (a). 

The  Vicb-Chancbllor  said,  that  the  same  order  as  was 
taken  in  Stanley  v.  Bond  might  be  taken  on  this  petition. 

Mr.  Schouiberg  said,  that,  this  being  an  order  nisi,  he 

(a)  7  Boav.  386. 
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1852. 


asked  the  Court  to  fix  a  time  when  the  order  might  be- 
come absoluta 

The  Yice-Chancelloa  said,  the  order  might  fix  a  month. 

The  order  was,  that  127i.  45.  4d.  Stock,  standing  in  the 
name  of  the  Accountant-General  in  trust  in  this  cause, 
*'The  Sequestration- Account,"  should  stand  charged  with 
payment  to  the  petitioners  of  the  sum  of  12i.  195.,  with  in- 
terest at  4Z.  per  cent,  from  the  6th  of  March,  1848,  until 
payment,  unless  the  defendant  Mary  Westby  should,  with- 
in one  calendar  month  after  service  of  the  order,  shew 
good  cause  to  the  contrary:  and  that  no  part  of  the  said 
Stock  should  be  disposed  of  without  notice  to  the  peti- 
tioners in  the  mean  time ;  and  that  service  of  this  order 
upon  Mr.  F.,  of  &c.,  and  Mr.  D.,  of  &c.,  the  solicitors  for  the 
defendant  Mary  Westby,  should  be  deemed  good  service 
thereof  upon  the  defendant  Mary  Westby. 

The  order  was,  in  November,  1852,  made  absolute. 


Hume  v.  Bentley. 

Mr.  DANIEL  HUME  being  possessed  of  five  dwelling- 
houses  and  premises,  situate  in  Upper  Marshall  Street, 
Birmingham,  for  the  residue  of  a  term  of  ninety-nine  years 
from  the  29th  of  September,  1835,  oiFered  the  same  for 
sale  at  auction,  with  other  premises,  in  several  lots,  of 
which  the  five  dwelling-houses  and  premises  formed  Lot  2 


Apra2Sth  d 

SOthf 
May  5th, 

Upon  a  sale  bj 
auction  of  lease- 
hold premiset, 
one  of  the  con- 
ditions was  as 
follows—**  the 
lesson*  title  will 
not  be  shewn, 
and  shall  not 
be  inquired 
into.^    In  a 

suit  to  enforce  specific  perfonnance  by  the  vendor  against  the  purchaser,  the  latter  objected,  that 
the  lessors'  title  appeared  by  Acts  of  Parliament  produced  by  the  purchaser,  which  shewed  that 
the  lessors  had  no  power  to  lease  the  premises: — Held^  that  the  condition  proyided  that  the  title 
should  not  be  shewn,  and  also  precluded  inquiry  for  every  purpose;  and  specific  performance  was 

decreed. 

In  a  suit  by  the  owner  of  leasehold  premises  against  a  purchaser,  to  enforce  the  specific  per- 
formance of  a  contract  to  purchase,  it  appeared  that  the  original  lessee  had,  in  1835,  covenanted 
with  the  lessors,  in  or  before  1»36,  to  build  two  houses  on  the  property,  worth  400/.,  to  the  satis&c- 
tion  of  the  lesson*  surveyor  The  lessee.  Instead  of  so  doing,  built,  with  the  sanction  of  the  lessors* 
surveyor,  five  houses,  worth,  in  the  aggregate,  more  than  400/.,  but  no  two  being  worth  that  sum. 
The  lesson  thenceforth  received  the  rents  ye«irly  accruing  due  on  the  premises: — Hrld,  though  the 
covenant  had  not  been  performed  modo  et  forma,  yet  that  it  had  been  substantially  performed;  and 
the  Court  decreed  specilic  jierformancc. 
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in  the  particulars,  more  minutely  described.   This  lot  was        1852. 
stated  to  be  "  subject  to  an  annual  rent  of  72.  6&,  under 
a  lease  now  produced." 

Among  the  conditions,  subject  to  which  the  auction  was 
held,  was  the  following: — '*  4.  That  the  vendor  shall,  at 
his  own  expense,  on  or  before  the  14th  of  May,  next,  de- 
liver to  the  purchaser  or  his  solicitor,  a  proper  abstract  of 
the  title;  but  reci^tals  or  statements  in  deeds  or  wills  dated 
twenty  years  ago  shall  be  received  as  conclusive  evidence 
of  the  matters  or  particulars  stated  therein ;  and  the  les- 
sors' title  will  not  be  shewn,  and  shall  not  be  inquired 
into." 

Mr.  Richard  Bentley  was  the  best  bidder  at  the  auction 
for  Lot.  2,  and  signed  an  agreement  for  the  purchase  of 
it  at  the  foot  of  the  conditions,  whereby  the  purchase  was 
declared  to  be  "  according  to  the  foregoing  conditions  "  at 
the  price  of  550Z. ;  and  he  paid  551  as  deposit^  according  to 
the  terms  of  the  conditions. 

Mr.  Hume  delivered  an  abstract  of  his  title  to  the  de- 
fendant, on  the  19th  of  May,  1849;  to  which  Mr.  Bentley 
took  several  objections,  and  refused  to  complete  his  con- 
tract. The  vendor  then  filed  his  bill  against  the  purchaser 
to  enforce  the  specific  performance  of  the  above  contraot 
for  sale.  An  order  was  made  on  the  19th  of  December, 
1850,  by  which  it  was  referred  to  the  Master,  to  inquire  and 
state  whether  a  good  title  could  be  made  to  the  estates 
comprised  in  the  agreement;  if  he  should  find  that  a  good 
title  could  be  made,  then  to  state  when  .such  title  had  been 
shewn. 

The  Master  proceeded  with  the  inquiry  directed  by  the 
Court,  and  the  defendant  brought  in  six  objections  to  the 
title,  of  which  the  two  following  alone  became  the  subjects 
of  subsequent  discussion. — 1st.  Because  the  plaintiff  did 
not,  on  or  prior  to  the  14th  of  May,  1839,  according  to  the 
provisions  of  the  4th  of  the  conditions  of  sale,  deliver  to 
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1852.  the  defendant,  as  the  porchaser  of  Lot  2,  or  to  his  solici- 
tor, a  proper  abstract  of  the  title  to  such  lot,  or  any  abstract 
of  title  at  aU;  neither  hath  he  at  anj  time  since  deliyered 
a  proper  abstract  of  title;  and  the  Company  of  Proprietors 
of  the  Worcester  and  Birmingham  Canal  Navigation,  the 
alleged  lessors  at  the  commencement  of  the  said  abstract 
mentioned,  had  no  right  to  acqnire  the  lands  therein  men- 
tioned, neither  had  or  have  anj  right  or  power  to  grant 
anj  such  lease  as  therein  set  forth,  and  could  not  and  can- 
not hold  the  premises  comprised  in  such  allied  lease  for 
any  of  the  purposes  therein  mentioned,  or  be  lessors  thereof, 
or  otherwise  interested  in  any  such  lease,  or  be  interested 
in  or  hold  any  premises  otherwise  than  for  the  purposes 
of  their  navigation,  as  appears  by  the  several  Acts  of  Par- 
liament constituting  them  a  corporation;  and  such  alleged 
lease  was  and  is  whoDy  void ;  and  no  person  or  persons 
claiming  through  the  Company  as  lessee  or  lessees  had  or 
has  or  have  any  title  whatsoever  to  the  premises  comprised 
in  the  said  alleged  lease. 

2ndly.  Because  the  lease,  under  which  the  said  plaintiff 
claims  to  be  entitled  to  the  five  dwelling-houses  and  pre- 
mises mentioned  in  Lot  2,  contains  a  covenant  by  the 
plaintiff,  that  he  and  his  co  lessee,  their  executors,  admin- 
istrators, or  assigns,  or  some  or  one  of  them,  would,  on  or 
before  the  24th  of  June,  1836,  erect,  build,  and  completely 
finish  two  good  and  substantial  messuages  or  dwelling- 
houses,  with  all  necessary  outbuildings  on  the  land  thereby 
demised ;  and  in  such  erections  should  lay  out  and  expend 
the  sum  of  400iL  at  the  least;  whereas,  neither  the  said 
plaintiff  nor  his  co-lessee  has  performed  the  said  covenant, 
and  the  same  is  still  unperformed  and  cannot  be  performed ; 
and  there  were  and  are  divers  other  covenants  in  the  said 
lease,  and,  amongst  others,  a  covenant  for  delivering  up 
the  said  premises  so  to  be  built  and  finished,  and  other- 
wise, which  are  fatal  objections  to  the  said  alleged  title. 
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After  considering  these  objections,  the  Master,  by  his  1852. 
report,  dated  the  10th  of  June,  1831,  stated,  that  he  was 
of  opinion,  that,  having  regard  to  the  conditions  of  sale 
under  which  the  property  had  been  sold,  a  good  title  could 
be  made  to  the  property  in  question ;  and  that  it  had  been 
first  shewn  on  the  19th  of  May,  1849,  being  the  day  on 
which  the  abstract  of  title  had  been  delivered  by  the  soli- 
citor of  the  plaintiff  to  the  solicitor  of  the  defendant 

To  this  report  the  defendant  took  three  exceptions:  1st. 
That  the  Master  had  omitted  in  his  report  to  refer  to  the 
Acts  of  Parliament  and  to  the  circumstances  referred  to 
in  the  first  of  the  defendant's  objections  to  the  title,  or  to 
the  defendant's  answer.  2nd.  That  the  Master  ought  to 
have  found  that  a  good  title  could  not  be  made  to  the 
estate.  And  Srdly.  That  he  ought  to  have  found  that  no 
good  title  had  as  yet  been  shewn. 

By  arrangement  the  cause  now  came  on  upon  these  ex- 
ceptions, and  also  for  further  directions. 

Mr.  Daniel  and  Mr.  Re^ishaw,  in  support  of  the  excep- 
tions, submitted,  that  the  Master's  report  was  wrong  on 
each  of  the  grounds  of  objection  stated  above.  The  lease 
nOw  contracted  to  be  sold  had  been  granted  by  the  Bir- 
mingham and  Worcester  Canal  Company,  who  had  no 
power  to  grant  the  lease.  The  Act  which  constituted  the 
Canal  Company,  authorised  the  Company  to  take  lands 
for  the  purposes  of  the  canal,  and  authorised  them  to  sell 
any  land  they  had  purchased  for  the  purpose  of  their 
undertaking,  and  which  might  not  be  wanted,  in  a  specified 
manner;  but  the  Act  contained  no  authority  for  the  Com- 
pany to  lease  these  lands.  The  first  objection  was  there- 
fore good.  On  this  point,  they  cited  Shepherd  v.  KeaUey  (a), 
Warren  v.  Richardson  (6).  The  second  objection  was,  that 
the  original  lease  contained  a  covenant  by  the  lessees,  for 
themselves  and  their  respective  heirs,  executors,  adminis- 

(a)  1  C.  M.  &  R.  117.  {b)  Younge,  1. 
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1852.  trators,  and  assigns,  with  the  lessors,  that  they,  their  exe- 
cutors, administrators,  or  assigns,  would,  on  or  before  the 
24th  of  June,  1836,  at  their  own  costs,  under  the  inspec- 
tion and  to  the  approbation  of  such  surveyor  as  the  lessors, 
their  successors  or  assigns,  should  appoint,  erect  and  com- 
pletely finish  two  good  and  substantial  dwelling-houses 
upon  the  land,  to  be  adjoining  to  each  other,  and  fironting 
to  Upper  Marshall  Street;  that  they  would  lay  out  and 
expend  on  such  erection  the  sum  of  4002.  at  the  least,  and 
would  repair  the  same,  and  deliver  the  same  up  in  good 
repair  at  the  end  or  sooner  determination  of  the  term ;  but 
that,  instead  of  two  such  houses,  the  five  houses  now  con- 
tracted to  be  sold  had  been  built,  of  which  no  two  had 
cost  4002.,  though  it  was  not  denied  that  the  five  houses 
had  cost  much  more.  On  this  point  Nouaille  v.  Flight  (a) 
was  referred  to. 

Mr.  Malins  and  Mr.  Giffard,  for  the  plaintiff,  in  support 
of  the  Master's  report,  contended,  that,  as  to  the  first  ob- 
jection, the  purchaser  was  precluded,  by  the  express  terms 
of  the  fourth  condition,  from  taking  any  objection,  though 
arising  from  evidence  aliunde  as  to  the  infirmity  of  the 
lessors'  title.  On  this  point  they  cited  Freme  v.  Wright  (b), 
Spratt  V.  Jeffery  (c). 

As  to  the  second  objection,  they  insisted,  that  the  sub- 
stance of  the  covenant,  which  was  for  the  improvement  of 
the  property  by  building,  had  been  complied  with;  and  it 
was  sufficiently  proved  in  evidence  in  the  cause,  that  the 
houses  had  been  built  under  the  inspection  and  with  the 
approbation  of  the  Company's  surveyor;  and  that  the  Com- 
pany did  not  appear  to  have  objected  that  the  contract  had 
not  been  well  performed ;  and  also  that  the  lessors,  having 
ever  since  received  the  rent  reserved  by  the  lease,  with 
notice  of  what  had  been  done,  all  forfeiture  or  right  to 

(a)  7  Beav.  621.         (h)  4  Madd.  364.        (c)  10  B.  &  C.  249. 
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object  had  been  waived.    If  the  Court  should  think  the        1852. 

evidence  on  these  points  insufficient,  they  asked  that  affi-  uvmu 

davits  might  be  allowed  to  supply  the  deficiency,  and  that  ^   •• 
the  cause  might  be  directed  to  stand  over  for  the  purpose. 

The  y  icb-Chancbllob  said,  that,  as  to  the  question  upon 
the  first  of  these  exceptions,  namely,  whether  it  was  open 
to  the  purchaser  to  object  to  the  lessor's  title,  it  arose  purely 
upon  the  construction  of  the  contract  for  sale.  According 
to  the  ordinary  rule,  a  vendor  of  leasehold  property  was 
under  an  obligation  to  shew  the  lessor's  title;  but  there 
was  no  doubt  that  the  vendor  might  stipulate  that  he  should 
be  relieved  from  that  obligation ;  and  in  the  case  of  Shep^ 
herd  v.  Keatley^  a  stipulation  of  that  kind  was  held  not  to 
amount  to  a  stipulation  that  the  purchaser  should  be  oblig- 
ed to  accept  the  title  without  objection  or  inquiry.  If 
the  purchaser  could  shew,  by  any  means  in  his  own  pow- 
er, that  the  vendor  had  a  defective  title,  he  might  c^o  so. 
There  was  no  doubt,  however,  that  the  parties  might  stipu- 
late beyond  that,  viz.  that  the  purchaser  must  accept  the 
title  without  inquiry  or  objection;  that  would  be  a  lawful 
stipulation:  and  the  Court  put  such  a  construction  on  the 
contract  in  Spratt  v.  Jeffery  (a).  Although  comments  had 
been  made  upon  that  case,  there  did  not  appear  to  be  any 
inconsistency  between  it  and  the  case  of  Shepherd  v.  Keat- 
ley{b).  In  one  of  those  cases  the  Court  had  construed  the 
conditions  of  sale  as  more  extensive  in  terms  than  in  the 
other  case.  It  might  possibly  be,  that  in  Spratt  v.  Jeffery 
the  Court  had  erred  in  construing  the  contract  as  import- 
ing an  acceptance  of  the  lessor's  title  without  objection; 
but  there  could  be  no  doubt  upon  the  authorities,  that,  if 
it  had  been  a  stipulation  in  the  contract,  that  the  purchaser 
should  accept  the  title  without  objection  or  inquiry,  that 

(a)  10  B.  &  C.  249.  (h)  1  C.  M.  &  R  117. 

VOL.  V.  MM  D.  a.  8. 
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1862.  would  be  a  lawful  agreement.  Here  the  contract  was,  that 
the  title  would  not  be  shewn,  and  should  not  be  inquired 
into.  The  question  was,  did  that  oblige  the  purchaser  to 
accept  the  lessor's  title,  such  as  it  was ;  or  what  was  the 
meaning  of  the  stipulation.  Here,  in  addition  to  the  term 
of  the  contract,  that  the  title  would  not  be  shewn,  other 
words  were  to  be  found  to  which  this  effect  must  be  given, 
that  the  title  should  not  be  inquired  into.  The  only  rea- 
sonable meaning  of  that  stipulation  was,  that  inquiry  was 
altogether  precluded  for  every  purpose.  Now,  the  pur- 
chaser had  called  upon  the  Master  to  look  into  the  ven- 
dor's title  to  some  extent;  and  he  had  produced  before  the 
Master  the  Acts  of  Parliament  which  he  asked  the  Master 
to  look  into.  The  purchaser  was  precluded  from  going 
into  that  inquiry  by  the  terms  of  the  fourth  condition  of 
sale.  No  force  could  be  given  to  the  words  "  that  the  title 
should  not  be  inquired  into/'  except  as  meaning  that  it 
should  be  accepted  by  the  purchaser  without  objection  or 
inquiry.  His  Honour  thought  that  the  exception  to  the 
Master's  report  on  this  ground  must  be  overruled. 

As  to  the  question,  whether  the  due  performance  of  the 
contract  in  the  lease,  to  build  two  houses  of  the  value  of 
400Z.  on  the  land,  had  been  waived,  in  consideration  of 
the  five  houses  of  an  aggregate  higher  value  having  been 
built  instead,  the  cause  was  ordered  to  stand  over,  for  the 
purpose  of  the  facts  being  further  proved  by  affidavit 

May  5th.  The  affidavit  proving  these  facts  was  now  produced. 

The  Vice  Chancellor  said,  he  thought  the  case  was 
very  different  fnim  Nouaille  v.  Fliglit,  In  that  case  there 
had  been  an  open  breach  of  contract.  Here  there  was  a 
contract  to  build  in  a  particular  manner,  which  had  not 
been  performed  modo  et  forma,  but  which  had  been  sub- 
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stantially  performed,  and  the  buildings  actually  erected  had  1852. 
been  completed  with  the  knowledge  of  the  surveyor  of  the 
Company.  This  was  not  like  the  case  of  a  contract  to 
build  and  only  a  partial  performance,  and  therefore  an  open 
breach  of  the  contract;  and  he  thought  that  on  this  ques- 
tion the  title  was  good. 

Then,  as  to  the  further  directions,  even  where  the  title 
was  accepted,  the  Court  would  not  compel  a  purchaser  to 
take  a  bad  title:  Warren  v.  Richardson  (a).  There  were 
different  kinds  of  objection  to  title;  in  some  cases  it  would 
almost  be  a  fraud  for  a  vendor  to  bring  a  title  to  market, 
with  a  condition  that  a  purchaser  must  accept  it;  in  ano- 
ther class  of  cases,  there  was  a  right  to  an  issue  to  try  the 
question.  Here  the  objections  raised  were  such  as  did  not 
interfere  with  the  safety  of  the  purchase ;  and  his  Honour 
thought  that  the  former  of  them  was  of  such  a  nature  as, 
consistently  with  the  practice  of  the  Court,  was  dispensed 
with  by  the  condition  of  sale.  The  exceptions  must  be 
overruled,  with  costs.  There  must  be  the  usual  decree  for 
specific  performance  of  the  contract 

(a)  Younge,  1. 
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March  %2md.    In  the  Matter  of  The  Metropolitan  Railway  Junction 

Company ; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1850  &  1851 : 

Mark  well's  Case. 

The  local  a^nt   X  HE  Metropolitan  Railways  Junction  Company  was  pro- 

X^:^^  jected  in  1845. 

Railway  Com-        Qn  the  10th  of  September,  1845,  Mr.  Woodard,  a  solici- 

pany  applied 

to  a  landowner  tor  and  One  of  the  local  agents  for  the  Company,  applied 

posed^imTto  to  Mr.  James  Markwell,  who  was  a  landowner  on  the  line 

nMtedTwiSi  ^^  ^^  projected  railway,  to  become  connected  with  the 

the  Compwiy,  Railway  Company,  and  to  be  a  supporter  of  the  line.     Mr. 

assurinff  hun, 

from  the  manag-  Markwell  inquired  whether  he  would  incur  any  liability 

Sat^e'woiaw'  hy  80  doing;  and  he  was  assured  by  Mr.  Woodard  that  the 

l^^ereb*^*"  managing  committee  had  said  that  he  would  not     Mr. 

and  the  land-  Markwell,  upon  this  assurance,  consented,  on  the  15th  of 

upon  became  September,  1845,  to  be  put  upon  the  list  of  the  provisional 

oommk^man.  Committee,  stipulating  that  he  should  be  free  from  liabi- 

On  hia  iubae-  jj^y^     j^p^  Markwell  did  not  attend  any  meetinff  of  the 

quent  applica-         ''    ^  ^  ,  ^  ''  ^ , 

tion  for  200  provisional  committee.     The  business  connected  with  the 

ject  to  the  sub-  schemc  was  transacted  by  the  committee  of  management. 

J^c'LS^  On  the  8th  of  October,  1845,  Mr.  Markwell  applied  for 

mentofany  £00  shares.  Subject  to  the  subscribers'  agreement;   but 

■hares  to  him  _ 

was  proyed,  there  was  no  ledger  or  book  of  the  allotment  of  shares, 
cJaLTfo^calli  ^0'  ^'•^y  letters  or  copy  of  letters  of  allotment  in  evidence, 
on  shares  was     There  was  evidence  that  some  letter  of  allotment  had  been 

made,  he  asked 

time  to  pay  received  by  Mr.  Markwell;  but  there  was  no  evidence  of 

Bcribers 'agree-  the  allotment  of  any  precise  number  of  shares  to  him,  and 

pi^lr^  ^On  ^^  subscribers'  agreement  had  ever  been  prepared, 
the  winding-up       jjig  name  was,  however,  in  the  list  of  shareholders: 

of  the  Company 

undertheWind-  and  when  the  calls  became  payable,  Mr.  Markwell  wrote 

ing-up  Act: — 

HM,  that  the 

landowner  was  a  prorisional  committee-man  who  had  taken  shares  in  the  Company  within  the  de- 

dsion  in  Up/UTs  oom,  and  that  he  was  a  contributory. 
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the  two  following  letters  to  the  solicitor  of  the  Com-        1852. 

"  October  22nd,  1845.         Metropou- 
"Dear  Sir, — The  pay-day  of  the  Metropolitan  coming   junction  Ck). 
so  soon  after  the  allotment,  frightened  all  my  acquaint-   „  »I^^t»g 
ances  and  myself;  also  sorry  that  they  remained  at  par.        Casb. 
It  would  have  been  judicious  to  have  postponed  the  pay- 
day, as  the  panic  in  all  the  new  projections  alarms  every- 
body.    My  wife,  in  addition  to  having  been  told,  saw  my 
name  in  the  papers,  and  it  has  caused  great  uneasiness  in 
that  quarter;  I  must  entreat  you  therefore  to  get  that 
withdrawn,  that  domestic  differences  may  cease.    With  re- 
gard to  the  payment  of  the  deposit,  the  affair  came  so 
sharp  that  I  was  not  by  any  means  prepared,  having  all 
my  ready  cash  out.    I  hope,  however,  that  the  Company 
will  see  the  necessity  of  postponing  the  day  of  payment, 
like  the  London  and  Exeter,  which  have  postponed  their's 
for  a  week.    I  only  came  to  town  to-day  from  the  country.  > 

"  I  am,  dear  Sir,  your's, 

"  J.  Mabkwbll." 

"  October  25th,  1846. 
"  Dear  Sir, — I  am  extremely  obliged  to  you  for  your  in- 
dulgence. There  are  two  reasons  for  my  delay  in  paying 
on  the  Metropolitan:  the  one  is  in  consequence  of  this 
panic,  which  will  soon  subside;  I  have  upwards  of  3500t 
worth  of  scrip,  and  it  has  locked  me  up,  like  a  great  many 
more;  the  other  is  the  awfril  state  of  the  market  gene- 
rally. So,  if  the  indulgence  could  be  extended,  it  would  be 
all  the  better.  This  settling  day  is  frightful.  I  am  obliged 
to  go  into  the  west  of  England,  but  shall  be  back  in  eight 
or  nine  days.  I  am.  Sir,  your's  very  obliged, 

"  J.  Mabkwbll." 

Upon  the  facts  above  appearing,  the  Master,  to  whom  the 
winding-up  of  the  affairs  of  the  Company  was  referred, 
placed  the  name  of  Mr.  Markwell  on  the  list  of  contribu- 
tories  as  a  provisional  committee-man,  who  had  taken  200 
shares. 
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1862.  Mr.  Daniel  and  Mr.  Rodmrgh  now  appeared  in  support 

j^^  ^      of  a  motion,  that  the  order  of  the  Master,  placing  the  name 

Metropoli-    of  Mr.  Markwell  on  the  list  of  contributories,  might  be  dis- 

TAN  Railway 

Junction  Ca  charged.  Mr.  Markwell  was  not  a  contributory.  UpfiU's 
Markwxll*6  ww^(«)  only  went  to  fix  the  shareholder  as  a  contributory, 
Casb.  where  there  had  been  express  recognition  and  adoption 
of  the  acts  done  by  the  acting  body.  It  cannot  be  con- 
tended that  Mr.  Markwell's  acts  at  all  bring  this  case  up 
to  the  circumstances  in  that  case.  If  it  be  said,  that  at 
least  Mr.  Markwell  had  consented  to  become  a  shareholder, 
and  that  on  the  ground  that  he  was  in  fact  a  shareholder 
he  is  liable,  the  answer  is,  that  his  consent  to  become  a 
shareholder  was  conditional  from  the  first;  and  he  was  a 
shareholder  with  this  condition,  or  he  was  no  shareholder 
at  all.  In  Roberts  case  (6),  the  condition  on  which  Mr. 
Roberta  had  agreed  to  be  a  member  of  the  provisional 
committee,  was  held  to  entitle  him  to  be  excluded  from  the 
list  of  contributories.  And  in  Tannei^'s  case{c),  the  ma- 
naging committee  took  the  responsibility  on  themselves, 
and  that  excluded  the  liability  of  the  shareholder. — They 
also  cited  Conway  8  case(dy 

Mr.  Selwyn,  for  the  official  manager,  contended  that  the 
Master  had  correctly  placed  Mr.  Mark  well's  name  on  the 
list  of  contributories.  The  letters  of  the  22nd  and  25th 
of  October,  1845,  conclusively  shewed  that  Mr.  Markwell 
had  accepted  the  shares;  and,  the  day  for  paying  having 
arrived,  that  he  acted  as  a  person  bound  to  pay,  and 
asked  as  a  favour  for  time  to  enable  him  to  do  so.  It 
is  not  competent  for  Mr.  Markwell  to  have  continued 
thus  liable,  and  now  to  raise  a  suggestion  that  there  was 
some  conversation,  the  purport  of  which  had  never  before 
been  suggested,  and  which  was  unknown  to  the  other 
contributories,  on  which  he  claims  exemption,  to  their 

(a)  2  H.  L.  Cas.  674.  (c)  Ante,  p.  182. 

(6)  3  De  G.  &  S.  205;    2  Mac.  (d)  5  De  G.  &  S.  150. 

&  G.  192. 
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injury.    UpJUVa  case  entirely  disposes  of  the  question  here.        1852. 
Roberta'  case  does  not  apply,  for  there  the  postscript,  mak-      bx  parte 
ing  freedom  from  liability  the  condition  of  his  agreeing    Metropoli- 
to  be  a  provisional  committee-man,  was  part  of  the  con-   Junction  Ck). 
tract.     Here  the  contract  is  distinct  from  the  suggested    markwell's 
conversation,  which  was  had  without  any  authority.     Be-        ^^^^ 
sides,  the  alleged  agreement  against  liability  extended  only 
to  the  liability  which  a  provisional  committee-man  might 
incur  as  such,  and  did  not  extend  to  the  liability  of  Mr. 
Markwell  as  a  shareholder. 

Mr.  Daniel,  in  reply,  cited  Hutton  v.  Thompson  (a),  Nor- 
ris  V.  Cooper  (b),  and  Bright  v.  Hutton  (c). 

The  Vice-Chancellor: — 

I  think  that  UpfiU's  case  decides  this  case.  That  is  an 
authority  binding  on  this  Court;  and  whatever  may  be 
said  on  the  reasoning  in  it,  there  is  no  difficulty  in  apply- 
ing that  decision  to  any  case  coming  within  its  authority. 
UpJiWs  case  decided,  that  a  member  of  the  provisional  com- 
mittee, who  accepts  shares  allotted  to  him,  is  a  contribu- 
tory. In  the  present  case,  this  gentleman  accepted  shares; 
he  was  clearly  a  member  of  the  provisional  committee.  He 
says,  that  there  was  a  special  agreement  between  himself 
and  the  governing  body,  by  which  it  was  stipulated,  that  he 
was  to  be  under  no  liability.  The  evidence  of  that  agree- 
ment is  loose;  and  there  may  be  doubts  raised,  as  to  whe- 
ther the  persons  who  entered  into  it  were  competent  to  bind 
the  Company.  Passing  by  that,  the  agreement  appears  to 
be  of  this  kind,  that  this  gentleman  had  no  intention  of 
taking  shares  at  all  originally;  but  he  stipulated,  that,  by 
becoming  a  member  of  the  provisional  committee,  he  was 
not  to  be  subject  to  any  liability.  If  he  had  continued 
to  be  merely  a  member  of  the  provisional  committee,  he 
would  have  been  under  no  liability.  At  a  subsequent  pe- 
riod he  took  shares,  and  that  brought  upon  him  the  liabi- 

(fl)  3  H.  L.  Cas.  116.  (6)  Id.  161.  (c)  Id.  341. 
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1862.        lity  similar  to  that  which  attached  in  UpfiU's  case.    If, 

Ex  parte      ^^  taking  the  shares,  he  had  repeated  the  stipulation,  that 

Metropoli-    jjg  ^^  ^Q  i^Q  under  no  liability,  the  Court  would  then  have 

TAN  Railway  ^  •" 

Junction  Co.   had  to  consider  how  far  Roberts'  case  would  bear  upon  this. 

Maekwbll*8  It  appears  to  me,  that,  when  he  took  shares,  he  entered 
*•  into  a  new  relation  with  the  Company,  and  did  not  then 
stipulate  that  he  should  be  free  from  liability;  and,  there- 
fore, I  think  that  this  is  within  the  authority  of  UpfiU's 
case,  and  that  he  is  liabla 

The  motion  was  refused,  with  costs, 


CooMER  V,  Bromley. 

XhIS  was  a  suit  commenced  in  January,  1850,  by  bill, 
which  was  amended  in  October  in  the  same  year.  At  the 
time  of  the  hearing  the  plaintiffs  were  Thomas  Coomer  and 
Elizabeth  his  wife,  Emanuel  Newcomb  and  Jane  his  wife, 
and  Margaret  Trott,  widow,  as  plaintiffs,  against  Joseph 
Warren  Bromley.  William  Bromley  had  been  originally 
named  a  defendant,  but,  at  the  date  of  filing  the  bill,  he 
was  out  of  the  jurisdiction,  and  he  had  subsequently  died. 
The  facts  stated  by  the  bill,  and  proved  by  the  plaintiffs' 
evidence,  are  to  the  following  effect : — 

Previously  to  January,  1822,  and  several  years  there- 
Mb ownadw^,    *^*^^'  William  Bromley,  and  his  brother,  Joseph  Warner 

was  associated 

as  their  co-trustee,  and  a  declaration  of  trust,  prepared  by  the  firm,  was  executed  by  the  four  per- 
sons in  1822.  Subsequently,  on  the  advice  of  the  senior  solicitor,  the  fund  was  sold  out,  and  paid 
to  him  alone;  but  he,  on  the  same  day,  paid  the  precise  amount  to  the  credit  of  the  banking  account 
of  the  firm.  In  1824,  the  senior  partner  untruly  represented  that  the  money  had  been  laid  out  on 
specified  fireehold  security;  but,  in  1825,  a  sufficient  freehold  mortgage  was  taken  by  the  senior 
partner  to  himself  alone,  and  was  treated  by  him  as  the  security  for  the  trust  fund,  less  a  yery  small 
balance,  which  was  divided  among  the  three  ladies.  The  interest  was  duly  paid  to  the  ladies  un- 
til 1828,  when  the  senior  partner  realised  that  security  without  their  privity,  and  again  untruly  al- 
leged that  he  had  laid  out  the  amount  on  another  specified  security.  The  firm  dissolved  partner- 
slup  in  1834,  and  each  partner  practised  separately;  the  senior  partner  continued  regularly  to 
pay  sums  as  the  interest  to  the  ladies  until  1844,  when  he  became  bankrupt,  and  afterv^irds  died 
abroad  uncertificated.  In  a  suit  by  the  three  ladies  against  the  junior  partner,  charging  him  as  lia- 
ble to  make  good  the  amount: — Held^  that  a  sufficient  investment  having  been  made  in  the  name 
of  the  senior  partner,  and  communicated  to  the  parties,  and  adopted,  the  duty  of  the  firm  was  dis- 
charged, and  the  subsequent  loss  was  a  breach  of  duty  by  the  senior  partner  alone,  and  not  by  the 
partnership;  and  the  suit  was  dismissed,  with  costs. 


Under  a  will 
2910/.  Stock 
was  Tested  in  a 
testator*s  three 
mimarried 
nieces,  who 
were  his  eze- 
cntrizes,  in 
trust  fi>r  them- 
selves  for  life, 
then  for  chil- 
dren, with  ul- 
terior trusts. 
Their  confiden- 
tial solicitors 
were  a  firm 
of  two  persons, 
of  whom  the 
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Bromley,  carried  on  the  profession  of  attomies  and  soli-         ^^^ 
citors  in  partnership,  under  the  firm  of  "W.  &  J.  W.       Coomer 
Bromley."  ^    ^• 

^  Bromlsv. 

Thomas  Stokes,  by  his  will,  dated  in  1821 ,  bequeathed 
to  his  nieces  Margaret  Trott,  since  deceased,  (then  Margaret 
Hitchcock),  the  plaintifi*  Jane  Newcomb  (then  Jane  Hitch- 
cock), and  the  plaintiff  Elizabeth  Coomer  (then  Elizabeth 
Hitchcock),  30002.  Navy  52.  per  cent.  Annuities,  upon  trust, 
as  to  10002.,  part  thereof,  to  receive  and  pay  the  dividends 
to  Margaret  Trott,  for  her  separate  use  for  life,  and  upon 
her  decease,  to  assign  the  said  10002.  Stock  unto  and 
amongst  her  children,  share  and  share  alike;  but  if  she 
should  not  have  any  such  child,  or,  having  such,  they 
should  all  die  in  her  lifetime  without  leaving  issue,  then, 
on  her  decease,  to  transfer  the  same  unto  her  executors 
or  administrators;  and  as  to  10002.,  other  part  of  the  said 
30002.  52.  per  cent  Annuities,  upon  such  or  the  like  trusts, 
for  the  said  Jane  Newcomb  and  her  issue;  and  as  to  10002., 
the  remaining  part  of  the  30002.  52.  per  cent.  Annuities, 
upon  such  and  the  like  trusts,  for  the  said  Elizabeth  Coomer 
and  her  issue.  The  testator  gave  all  the  rest  of  his  estate 
and  effects  to  his  niece  Elizabeth  Coomer;  and  he  appointed 
his  three  nieces  the  executrixes  of  his  wilL 

The  testator  died  in  January,  ]  822 ;  and  the  three  exe- 
cutrixes proved  the  will. 

William  Bromley  and  Joseph  Warner  Bromley,  as  co-part- 
ners, were  the  solicitors  and  legal  advisers  of  the  testator 
in  his  lifetime;  and  they  werQ  retained  and  employed  and 
acted  as  the  solicitors  of  the  executrixes  of  the  testator. 
A  stockbroker,  under  the  immediate  direction  and  super- 
intendence of  Mr.  W.  Bromley,  purchased  the  sum  of  29102. 
Navy  52.  per  cent  Annuities  out  of  the  testator's  monies. 
This  stock  was  the  net  amount  of  the  fund,  after  deduct- 
ing the  legacy  duty  thereon,  and  was  appropriated  to  an- 
swer the  trusts  of  the  legacy.  Mr.  W.  Bromley  suggested, 
that  his  name  should  be  associated  with  those  of  the  three 
executrixes  as  a  co-trustee  of  the  legacy.    The  ladies,  being 
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1862.        unmarried  and  unacquainted  with  business,  and  relying 

Coolg^^      on  Mr.  W.  Bromley  as  their  testator's  and  their  own  soli- 

__    ••  citor,  assented  thereto;  and  his  name  was  accordingly  as- 

BeOMLIY.  nil  mi 

sociated  with  theirs  as  the  co-trustees  of  the  legacy.  The 
sum  of  29102.  Stock  was  transferred  accordingly  into  the 
joint  names  of  the  three  ladies  and  Mr.  W.  Bromley. 

A  deed-poll,  dated  the  12th  of  February,  1822,  was  pre- 
pared by  W.  &  J.  W.  Bromley  as  co-partners,  and  was  exe- 
cuted by  all  the  four  trustees,  declaring,  that  they  held  the 
2910^  Navy  61.  per  cents,  upon  the  trusts  of  the  will  of 
the  testator  Thomas  Stokes.  Mr.  J.  W.  Bromley  was  an 
attesting  witness  to  the  execution  of  this  deed-polL  The 
executrixes  paid  to  the  firm  of  "  W.  &  J.  W.  Bromley,"  a 
bill  of  costs,  amounting  to  242. 13«.  2d,  for  their  business 
as  solicitors  in  the  aforesaid  matters.  The  deed-poll  was 
retained  by  W.  &  J.  W.  Bromley,  as  co-partners,  in  their 
own  custody. 

In  the  year  1822,  the  Navy  51.  per  cents,  were,  by  the 
effect  of  an  Act  of  Parliament,  converted  into  30562.  lOs. 
New  42.  per  cent.  Bank  Annuities. 

Previously  to  March,  1824,  the  plaintiff  Thomas  Coomer 
married  Elizabeth,  one  of  the  three  executrixes,  and  Tho- 
mas Trott  married  Margaret,  another  of  the  executrixes; 
and  the  plaintiff  Emanuel  Newcomb  married  Jane,  the 
other  executrix,  in  July,  1824. 

In  March,  1824,  the  female  plaintiffs  being  very  anxious 
to  keep  up  their  income  from  the  trust  fund  to  the  rate  of 
5L  per  cent.,  Mr.  W.  Bromley  proposed  to  them  to  advance 
the  amount  on  mortgage,  and  suggested,  that  it  would  be 
desirable  that  the  amount  should  be  sold  out  of  the  funds, 
for  the  purpose  of  being  invested  on  mortgage  security; 
and  he  advised  that  the  investment  should  be  made  in  his 
sole  name,  as  that  would  facilitate  his  receipt  of  the  in- 
terest for  the  plaintiffs. 

In  pursuance  of  this  advice,  the  Stock  was,  on  the  17th 
of  March,  1834,  sold,  and  realised  the  clear  sum  of 
32572.  ISs.  6d.  sterling,  by  W.  Bromley,  under  a  power  of 
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attorney  given  to  him  by  the  three  executrixes  and  the        1852. 
husbands  of  the  two  who  were  then  married. 

The  broker's  note  of  the  sale  was  sent  to  and  received 
by  Mr.  W.  Bromley;  and  the  broker,  by  whom  the  sale  was 
effected,  paid  or  accounted  for  the  proceeds  to  him.  On 
the  17th  of  March,  1824,  the  sum  of  32572.  18^.  6(2.,  was, 
by  or  under  the  direction  of  Mr.  W.  Bromley,  paid  into 
the  banking  house  of  Messrs.  Rogers,  Towgood  &  Co.,  to 
the  credit  of  W.  &  J.  W.  Bromley,  who  kept  their  account 
with  that  banking  firm.  The  entry  was  as  follows: — 
"March  17th,  Cash  S257L  l&J.  6d." 

The  executrixes  and  the  husbands  of  the  two  who  were 
then  married,  were  induced  to  effect  this  sale  upon  the  sug- 
gestion of  Mr.  W.  Bromley,  that  it  was  desirable  to  sell  the 
amount  out  of  the  funds,  and  to  invest  it  on  real  security. 

In  contemplation  of  the  proposed  mortgage  Mr.  Coomer 
wrote,  on  the  4th  of  April,  1824,  to  Mr.  W.  Bromley,  in- 
quiring if  he  had  sold  the  Stock,  and  what  was  the  price 
at  the  time,  and  if  he  had  procured  the  mortgage  for  it 

On  the  31st  of  May,  1824,  W.  Bromley  sent  to  T.  Coomer 
a  copy  of  the  broker's  note  of  the  sale,  in  a  letter,  which 
was  as  follows :  "  I  send  you  above  a  copy  of  the  broker's 
ticket  of  the  sale,  and  the  interest  is  payable  on  the  19th 
of  September  and  the  19th  of  March.  The  odd  7t  1 8*.  6d. 
had  better  be  divided  with  the  first  interest.  The  interest 
to  each  will  be  54^  Ss,  4d  per  annum.  The  property  is 
secured  on  a  freehold  estate  at  HoUoway." 

The  three  executrixes  divided  the  balance  of  7L  18&  6d, 
according  to  Mr.  Bromley's  suggestion,  and  they  received 
from  that  time  payment  of  interest  half-yearly  on  the  sum 
of  32502.,  represented  by  Mr.  W.  Bromley's  letter  to  have 
been  invested  on  mortgage,  and  signed  receipts  for  the 
amounts,  prepared  by  him. 

In  April,  1827,  Mr.  W.  Bromley  and  Mr.  J.  W.  Bromley 
stated  a  case  for  the  opinion  of  counsel  touching  the  trust 
estate,  in  which  it  was  noticed  that  the  2910Z.  Navy  51. 
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1852.  per  cents,  had  been  sold,  and  had  been  laid  out  on  mort- 
gage. This  case  was  indorsed  with  the  name  of  the  part- 
nership firm  of  "  W.  &  J.  W.  Bromley." 

The  plaintiff  Jane  Newcomb,  in  1830,  mortgaged  her  life 
interest  in  the  trust  funds';  and  on  that  occasion  Mr.  W. 
Bromley  represented  to  the  intended  mortgagee's  solicitor, 
that  the  sum  of  3250i.  was  invested  on  mortgage  of  a  free- 
hold estate  in  BLolloway.  A  copy  of  Jane  Newcomb's  secu- 
rity was  served  on  the  defendant  Mr.  J.  W.  Bromley. 

Interest  was  paid  to  the  plaintiffs  at  the  rate  of  52.  per 
cent  on  the  sum  of  32o02.,  and  on  several  occasions  Mr. 
J.  W.  Bromley  personally  paid  the  plaintiffs  the  interest 
by  cheques  drawn  on  the  partnership  bankers,  upon  which 
receipts  were  taken  as  in  respect  of  interest  on  the  32502.; 
and  the  mortgagee  of  Jane  Newcomb's  share  received  from 
time  to  time  interest  on  his  security,  for  which  he  sent 
receipts  to  W.  Bromley,  in  which  the  trust  ftmd  of  3250t 
was  described  as  invested  on  a  mortgage  of  freehold  here- 
ditaments at  HoUoway.  W.  Bromley  and  J.  W.  Bromley 
dissolved  partnership  in  1834<;  and  from  thenceforth  until 
his  bankruptcy  W.  Bromley  alone  continued  to  pay  the 
interest  on  the  32502.;  and  upon  inquiries  of  solicitors 
acting  for  the  plaintiff  T.  Coomer,  Mr.  W.  Bromley  repre- 
sented that  the  tjust  funds  were  invested  upon  property 
at  HoUoway. 

It  appeared,  that,  shortly  after  Mr.  W.  Bromley  had  pro- 
fessed to  appropriate  the  HoUoway  property  as  a  security 
for  the  trust  money  under  the  testator's  wiU,  he  deposited 
the  deeds  as  a  security  for  a  loan  with  other  parties.  He 
thenceforward  sometimes  represented  to  some  of  the  per- 
sons interested,  that  the  money  was  advanced  upon  pro- 
perty situated  near  the  Regent's  Park,  which  had  been 
assigned  to  the  defendant  J.  W.  Bromley  in  trust  for  W. 
Bromley.  This  subsequent  security  was  taken  by  an  in- 
denture, dated  the  19th  of  March,  1825,  by  which  certain 
leasehold  messuages  and  hereditaments,  situate  near  the 
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Regent's  Park,  were  underlet  by  Mortimer  William  Lewis  1852. 
to  Joseph  Warner  Bromley,  as  a  trustee  for  William  Brom- 
ley, upon  certain  trusts,  to  secure  the  repayment  of  3250Z., 
with  interest,  to  William  Bromley.  The  executrixes,  or 
some  of  them,  knew  of  and  adopted  this  security  as  an 
investment  for  their  trust  monies.  This  appeared,  among 
other  circumstances,  by  a  letter  from  Mr.  Coomer  to  Mr. 
William  Bromley,  dated  the  24th  of  September,  1825,  re- 
questing him  to  receive  the  half-year's  interest  due  from 
Mr.  Lewis;  and  from  Mrs.  Trott  having  signed  a  receipt, 
dated  the  22nd  of  March,  1826,  for  a  half-year's  interest  on 
account  of  Mr.  Lewis. 

In  September,  1826,  Lewis  became  a  bankrupt;  and 
thereupon,  Mrs.  Coomer  wrote  a  letter  to  Mr.  William 
Bromley,  calling  his  attention  to  that  fact,  and  stating, 
that  it  had  made  her  uncomfortable,  and  begging  him  to 
let  Mr.  Whybrow,  an  agent  for  her,  have  a  copy  of  the 
mortgage  deed.  It  was  also  in  evidence,  that  Mr.  William 
Bromley  sent  Lewis's  security  and  the  leases  of  the  mort- 
gaged houses  to  Mr.  Whybrow  accordingly. 

By  an  indenture,  dated  the  1 5th  of  October,  J827,  be- 
tween William  Bromley  of  the  one  part,  and  the  three 
executrixes  and  their  respective  husbands  of  the  other 
part,  reciting  that  part  of  the  leasehold  premises  in  the 
Regent's  Park  had  been  sold  for  2000i,  which  had  been 
received  by  William  Bromley  and  invested:  JOOOi.  on 
mortgage  of  freehold  and  copyhold  hereditaments  at  Mai- 
den, belonging  to  Mr.  Betts  Bell,  by  indentures  dated  the 
31st  of  August  and  1st  of  September  then  last;  and  the 
remaining  lOOOZ.  on  leasehold  premises  belonging  to  John 
Claudius  Loudon,  by  indentures  dated  the  17th  of  May, 
1824,  and  the  12th  of  October,  1827;  and  reciting  that 
these  investments  had  been  made  with  the  full  approbation 
of  the  plaintiffs, — ^William  Bromley  declared  himself  a  trus- 
tee of  the  sums  of  10002.  and  10002.,  and  of  12502.  remain- 
ing on  the  security  of  the  property  at  HoUoway,  upon  the 
trusts  of  Stokes'  will. 
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1852.  This  deed  was  executed  by  William  Bromley,  and  deli- 

^^^^^      vered  to  the  plaintiffs. 
^    ^-  The  three  several  securities  which  Mr.  W.  Bromley  held, 

Bromley.  ^         ^  ,       "^ 

appear  to  have  been  represented,  as  it  suited  his  purpose, 
by  Mr.  W.  Bromley  to  the  plaintiffs  and  their  agents,  each, 
in  turn,  as  the  security  on  which  the  trust  funds  were  in- 
vested 

On  the  6th  of  March,  1828,  Mr.  J.  W.  Bromley  surrender- 
ed the  term  in  the  Regent's  Park  property,  which  had  been 
demised  to  him  as  a  trustee  for  Mr.  W.  Bromley;  and  the 
properties  included  in  the  declaration  of  trust  of  the  1 5th 
of  October,  1827,  except  the  property  at  HoUoway,  were 
sold  in  1828;  and  the  monies  received  were  appropriated 
by  Mr.  W.  Bromley  to  his  own  use. 

Mr.  Mt  Bromley  continued  up  to  the  date  of  his  bank- 
ruptcy to  hold  the  property  at  Holloway  as  a  security  for 
more  than  3250Z.,  but  subject  to  a  lien  thereon  for  a  sum 
exceeding  the  amount  of  his  own  security;  and,  subse- 
quently to  this  date,  he  represented  that  property  as  the 
security  for  the  trust  funds  of  3250Z. 

Mr.  W.  Bromley  became  a  bankrupt  in  January,  1844; 
and  the  plaintiffs  then  for  the  first  time  discovered  that  the 
trust  fund  of  3250Z.  had  not  been  properly  invested  on  any 
mortgage  whatever;  that  Mr.  W.  Bromley's  representations 
were  utterly  false;  and  that  the  whole  sum  of  32502.  had 
been  fraudulently  misapplied  by  W.  Bromley. 

The  plaintiffs  claimed  as  creditors  for  the  amount  in  W. 
Bromley's  bankruptcy. 

The  32572.  ISs.  6d.  paid  in  to  the  credit  of  the  partnership 
banking  account  of  W.  &  J.  W.  Bromley,  had  never  been 
drawn  out  for  the  purpose  of  any  investment,  but  was 
blended  with  the  partnership  monies  in  maintaining  the 
credit  of  Messrs.  W.  &  J.  W.  Bromley  with  their  bankers. 

Mr.  W.  Bromley  emigrated,  in  1846,  to  New  Zealand, 
and  was  an  uncertificated  bankrupt,  and  so  remained  up 
to  the  time  of  his  decease  in  1849.  The  plaintiffs  sued  in 
respect  of  the  female  plaintiffs  as  being  trustees  of  the  fund 
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and  asked  for  an  account  of  what  was  due  and  owing  to        1852. 
them  in  respect  of  the  sum  of  325  7i  18«.  6d.,  and  interest      ^cooMwr 
at  5L  per  cent ;  and  that  the  same,  when  found,  might  be      -^    '^• 
paid  by  J.  W.  Bromley,  the  plaintiffs  offering  to  assign  to 
J.  W.  Bromley  the  benefit  of  the  proof  made  in  the  bank- 
ruptcy of  W.  Bromley  in  respect  of  the  claim  of  the  trustees 
of  the  will  of  Thomas  Stokes. 

The  defence  of  the  defendant  J.  W.  Bromley  was,  that, 
in  all  the  matters  in  the  bill  mentioned,  which  were  of  a 
date  later  than  the  12th  of  February,  1822,  Mr.  W.  Brom- 
ley had  acted  in  his  capacity  of  a  trustee  of  the  deed-poll 
of  that  date,  and  not  at  all  in  his  capacity  of  a  partner  in 
the  firm  of  W.  &  J.  W.  Bromley;  and  that  he  was  a  co- 
trustee with  the  female  plaintiffs  of  that  deed-poll;  and 
that  he  the  defendant  J.  W.  Bromley  was  entirely  ignorant 
of  the  transactions  between  W.  Bromley  and  the  plain- 
tiffs, until  subsequent  to  the  receipt  by  him  of  a  letter 
from  the  plaintiffs'  solicitors,  on  the  17th  December,  1849, 
demanding  the  amount  firom  him;  and  he  alleged,  that 
the  plaintiffs  were  well  aware  of  the  circumstances  more 
than  six  years  before  the  institution  of  the  suit,  and  that 
the  ftind  in  respect  of  which  the  suit  was  instituted  was 
in  the  hands  of  W.  Bromley  alone,  and  that  no  partnership 
had  existed  between  W.  Bromley  and  him  J.  W.  Bromley  for 
more  than  fifteen  years  before  the  institution  of  this  suit. 

The  defendant,  J.  W.  Bromley,  also  alleged  that  W.  Brom- 
ley was,  under  an  agreement,  dated  the  10th  of  May,  J  81 7, 
and  a  deed  dated  in  184*3,  possessed  of  certain  specified 
freehold  property  situate  at  Holloway,  subject  to  an  agree- 
ment for  a  lease  of  ninety-nine  years  thereon,  by  way  of 
security  for  a  sum  of  32502.  and  interest,  advanced  by 
him  to  one  Mr.  Burnard ;  and  that  that  was  the  property 
which  the  plaintiffs  understood  as  constituting  the  secu- 
rity for  3250Z.  to  them ;  and  that  it  continued  vested  in 
W.  Bromley  alone  down  to  the  time  of  his  bankruptcy,  ex- 
cept that  he  deposited  the  title  deeds  of  the  property  by 
way  of  equitable  mortgage  with  other  persons. 
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1862.  He  also  alleged  in  his  defence,  that,  in  April,  1844,  the 

CooMKR  three  female  plaintiffs  appeared  before  the  Commissioner 
Bromlby.  ^^  ^^^  bankruptcy  of  W.  Bromley  by  an  agent;  and  that 
W.  Bromley,  then  being  examined  by  an  agent  on  their 
behalf,  stated,  that  the  32502.  was  intended  by  him  to  have 
been  secured  on  his  property  at  HoUoway;  but  that  there 
was  not,  at  the  time  of  that  examination,  any  security  for 
the  amount. 

Many  of  the  other  circumstances  of  the  case  are  here 
omitted,  as  they  will  be  found  in  the  judgment. 

Mr.  Molina  and  Mr.  Prendergast  for  the  plaintiffa — In 
these  transactions,  the  firm  of  W.  &  J.  W.  Bromley  under- 
took a  duty  to  these  three  female  plaintiffs,  of  advising  them 
properly,  so  that  they  should  be  protected,  as  trustees,  in 
the  investment  of  these  funds.  The  whole  history  of  the 
transaction  shews,  that  the  advice  given  was  the  reverse 
of  what  that  duty  imposed  on  the  solicitors  to  give;  the  ef- 
fect of  the  advice  acted  on  by  these  trustees  was,  that  the 
whole  amount  of  the  trust  funds  found  its  way  into  the . 
banking  account  of  the  firm  by  which  that  advice  had  been 
given ;  and  that,  in  fact,  it  has  never  since  been  advanced 
for  the  plaintiffs  on  any  proper  security. 

The  money  having  improperly  got  into  the  coffers  of  the 
firm,  the  representations  of  Mr  W.  Bromley  must  be  taken 
as  the  representations  of  the  firm,  and,  therefore,  of  Mr.  J. 
W.  Bromley.  He  cannot  be  heard  to  say,  that  his  firm  re- 
ceived the  large  sum  of  32572. 18«.  6(2.  into  its  banking  ac- 
count without  inquiry  by  him ;  and,  if  he  had  inquired,  he 
must  have  known  the  true  nature  of  the  transaction,  and 
that  it  was  received  with  the  duty  of  placing  it  out  on  suffi- 
cient security,  and  he  must  be  assumed  to  have  known  that 
this  was  never  done.  The  money  reached  the  hands  of  the 
firm,  and  was  received  by  the  firm  and  mixed  with  the  part- 
nership monies,  with  notice  that  it  was  trust  money;  and, 
having  regard  to  their  position,  the  firm  was  bound  to  see 
to  the  due  application  of  the  money  in  the  performance  of 
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the  trusts  of  the  will;  and  nothing  will  discharge  the  firm         1852. 
or  Mr.  J.  W.  Bromley,  but  its  actual  investment  in  the       coomer 
names  of  the  trustees  thereof  ..    ^' 

Bromley. 

This  case  is,  in  all  its  main  features,  a  repetition  of  the 
case  oi Blair  v.  Bromley  (a).  All  the  arguments  in  support 
of  the  plaintiff's  case  there  are  applicable  here  (6). 

It  may,  probably,  be  objected,  that  this  case  was  a  breach 
of  trust,  and  not  a  breach  of  duty ;  and,  at  all  events,  that 
the  plaintiffs  acquiesced  in  such  investments  as  were  ap- 
propriated to  this  fund  afterwards;  the  answer  to  this  sug- 
gestion is,  that  the  plaintiffs  had  no  knowledge  of  the  na- 
ture of  the  alleged  investment  until  after  they  were  mar- 
ried, and  that  then  they  were  incapable  of  consenting  to  a 
breach  of  trust:  Cocker  v.  Quayh  (c).  That  the  transactions 
were  in  breach  of  trust,  is  clear:  Fenwick  v^  OreenweU  (d), 
Folder  v.  Reynal  (e), 

Mr.  Bethdly  Mr.  Craigy  and  Mr.  Hardy  for  the  defendant 
Joseph  Warner  Bromley. — The  plaintiffs  assume  that  this 
case  is  similar  to  that  oi  Blair  v.  Brondey;  but  it  is  essen- 
tially different  In  Blair  v.  Bromley,  the  money  was  re- 
ceived by  the  firm  as  solicitors,  who  charged  themselves 
with  the  express  duty  to  invest  it,  which  was  ndt  performed, 
but  which  one  of  the  partners  untruly  represented  to  have 
been  performed.  The  right  to  relief  was  founded  on  the 
fact  that  the  partners  as  attornies  entered  into  an  engage- 
ment, in  reliance  on  which  money  was  paid  to  them,  and 
they  failed  to  perform  the  engagement.  Here,  no  relation 
of  solicitor  and  client  existed  after  the  12th  of  February, 
1 822,  between  the  female  plaintiffs  and  Mr.  W.  Bromley. 

(a)  5  Hare,  542;  8,  O,  on  ap-  and  of  Mr.  Phillips,  they  are 

peal,  2  Ph.  354.  here  omitted. 

(6)  These  were  repeated  by  (c)  1  Buss.  &  My.  585. 

the  counsel  for  the  plaintifls ;  but^  {d)  10  Beav.  413. 

as  they  will  be  found  at  some  (e)  2  De  G.  &  S.  749;  8,  C,  on 

length  in  the  reports  of  Mr.  Hare,  appeal,  2  Mac.  &  G.  500. 

VOL.  V.  N  N  D.  O.  S. 
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1852.  By  the  deed  of  that  date,  the  plaintiffs  associated  with 
themselves  Mr.  W.  Bromley  as  the  co-trustee  and  manager 
and  depositary  of  the  fund;  and  all  this  is  admitted  by  the 
plaintiffs'  bill.  From  that  date,  all  his  acts  and  dealings 
with  the  fund  were  in  the  character  of  trustee.  When  the 
money  was  sold  out  in  March,  it  was  legitimately  received 
by  Mr.  W.  Bromley,  whose  hand  was  entitled  to  receive  it. 
The  money,  being  properly  in  Mr.  W.  Bromley's  hands,  was 
received  by  the  firm  from  him,  without  any  other  duty  or 
obligation  than  to  pay  it  back  to  him ;  and  no  relation  of 
client  and  solicitor  existed  afterwards  between  the  plain- 
tiffs and  the  firm.  Though  a  case  was  laid  before  Mr. 
Evans  in  1827,  no  charge  was  ever  made  for  it,  or  even 
entered  in  the  partnership  books  against  the  plaintiffs.  The 
plaintiffs'  case  is,  that  Mr.  W.  Bromley,  on  the  1 0th  of  Fe- 
bruary, 1822,  quitted  the  character  of  solicitor,  and  adopt- 
ed that  of  trustee.  The  poi#er  enabling  him  to  sell  the 
Stock  was  given  to  him  alone.  He  alone  received  the  pro- 
ceeds. The  money  appears  to  have  been  paid  into  the  part- 
nership account;  but  that  payment  was  Mr.  W.  Bromley's 
own  pa}rment  to  the  firm.  All  the  representations  made 
as  to  the  fund  were  made  by  Mr.  W.  Bromley  alone,  in  his 
own  name,  and  not  in  that  of  the  partnership.  None  of 
the  acts  were  partnership  acts.  The  only  circumstance 
apparently  inconsistent  with  this  statement  is,  that  occa- 
sionally Mr.  W.  Bromley  paid  the  interest  as  it  became 
payable  by  partnership  cheques ;  but  these  cheques  were 
not  paid  under  any  representation  that  they  were  pay- 
ments by  the  partnership  to  the  parties;  they  were  merely 
the  mode  of  pajrment  adopted  by  Mr.  W.  Bromley  alone,  in 
which  no  participation  by  Mr.  J.  W.  Bromley  is  shewn.  Be- 
sides, as  he  had  then  become  trustee,  it  was  impossible  for 
him  to  put  off  that  character,  and  assume  the  office  of  soli- 
citor; and,  if  this  be  so,  the  plaintiffs'  case  entirely  fails  on 
this  ground. 

The  relationship  of  Mr.  W.  Bromley  to  the  fund  is  that 
of  a  trustee,  solely  managing  it,  who  had  the  fund  properly 


Bromlst. 
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invested)  as  it  is  admitted  to  have  been  at  some  time  after  1852. 
it  had  got  into  hb  hands.  Mr.  J.  W.  Bromley  had  no  pow-  coomer 
over  ity  much  less  a  duty  to  interfere  as  to  its  disposition. 
In  Blair  v.  Bromley  the  party  aggrieved  came  to  the  firm 
and  asked  the  firm  to  put  out  the  money;  the  firm,  act- 
ing iirithin  the  scope  of  their  professional  duty  of  solicitors, 
undertook  to  do  so,  and  represented  that  it  had  done  so; 
and  the  relief  given  to  the  plaintiff  against  the  solicitor, 
Mr.  J.  W.  Bromley,  however  unfortunate  for  him,  free,  as  it 
vas  admitted  he  entirely  was,  from  imputation  in  the  mat- 
ter, was  right  The  facts  of  the  case  are  stated  in  Mr.  Hare's 
Reports.  [They  were  read  from  the  report.]  On  these 
&ct8  the  Vice-Chancellor  Wigram  said :  "  Now,  my  opin- 
ion is,  that  the  fabe  representation,  first  made  by  William 
Bromley,  that  the  mortgage,  intended  to  have  been  exe- 
cuted by  Seabrooke,  was  executed  by  him,  whenever  and 
by  whatever  means  that  representation  was  made,  must 
be  deemed  and  taken  as  the  representation  of  the  firm. 
The  receipt  of  the  money  for  the  purpose  of  effecting  the 
mortgage  was  undoubtedly  the  receipt  of  the  firm.  Upon 
the  evidence  in  this  case,  and  upon  the  principles  of  Courts 
of  justice,  I  must  (whatever  the  fact  may  be)  impute  to 
the  defendant  a  knowledge  of  that  receipt,  and  of  the 
purpose  for  which  the  money  was  received.  In  this  state 
of  things  it  was  the  duty  of  each  partner  to  see  that  the 
mortgage  was  executed ;  and,  unquestionably,  the  inform- 
ation pven  to  the  mortgagees,  that  the  mortgage  was  ex- 
ecuted, was  a  representation  within  the  scope  of  the  duty 
which  they  had  undertaken.'^  And  the  Lord  Chancellor, 
in  afiirming  the  decision  of  the  Vice-Chancellor  upon  ap- 
peal, lays  equal  stress  on  there  having  been  a  duty  under- 
taken by  the  firm,  so  that  all  became  liable  for  each.  His 
Lordship  says:  "Whether  the  defendant  knew  of  the  trans- 
action or  not,  he  certainly  had  the  means  of  knowing  it 
But  neither  is  necessary ;  for  the  duty  of  laying  out  the 

money  was  in  the  ordinary  course  of  the  business  of  the 

nn2 
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1852.  finn^  and  they  had  undertaken  it;  and  in  that  case  I  agree 
with  what  is  laid  down  by  the  Master  of  the  Rolls,  in 
Sadler  v.  LeCy  that  all  the  partners  became  liable  for  the 
several  acts  of  each."  Either  upon  the  defendant's  view 
of  the  case,  which  has  been  presented  to  the  Court,  or  up- 
on the  allegations  of  the  bill  that  the  money  was  paid, 
not  to  the  firm,  not  to  Mr.  W.  Bromley  for  the  purpose  of 
any  professional  duty,  but  that  it  was  paid  to  him  as 
trustee  there,  the  reasoning  on  which  Mr.  J.  W.  Bromley 
was  held  to  be  liable  in  Blair  v.  Bromley  excludes  his  lia- 
bility in  this  case. 

The  only  conduct  for  which,  with  any  shew  of  reason, 
it  can  be  alleged  that  Mr.  J.  W.  Bromley  was  liable,  was 
the  advice  given  in  1822,  under  which  Mr.  W.  Bromley 
was  made  a  trustee.  That  advice  was  not  given  as  solici- 
tor; but,  if  it  were,  and  if  that  were  improper  advice, 
amounting  to  a  breach  of  duty  by  the  firm,  for  which  Mr. 
J.  W.  Bromley  was  at  one  time  liable,  that  is  a  liability  for 
which  the  law  gives  the  right  to  pursue  the  solicitor  for 
six  years  only  from  the  period  when  the  solicitor  neglected 
his  duty ;  and  that  time  began  to  run  in  1822,  and  has  long 
since  expired:  Short  v.  Macarthey{a)y  Sims  v.  Brutton  (6). 

Beyond  this,  the  evidence  fixed  the  plaintiffs  with 
knowledge,  by  themselves  and  by  Mr.  Whybrow,  an  agent 
conversant  with  these  matters,  that  tlie  money  was  in- 
vested in  the  name  of  Mr.  W.  Bromley  alone.  It  further 
appears  that  they  acquiesced  in  that  state  of  the  invest- 
ment; at  all  events,  they  knew  the  fact  in  1834;  and  there 
has  been  such  acquiescence  as  destroys  all  right  to  the  re- 
lief sought  against  Mr.  J.  W.  Bromley  (c). 

Mr.  Maiins,  in  reply. — The  advice  given  by  the  firm 
through  Mr.  W.  Bromley,  in  1822,  to  the  three  ladies,  to 
associate  his  name  with  theirs  as  a  trustee  of  the  fund 
now  sought  to  be  recovered,  was  a  breach  of  duty  in  the 

(a)  3  B.  &  Aid.  626.  (c)  See  also  Fhfl^r  y.  Fffler,  3 

(b)  6  Exch.  802.  Beav.  532. 
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finn;  it  was  advising  these  ladies  to  commit  a  breach  of     ^  1B52. 
trust,  and  for  that  Mr.  J.  W.  Bromley  is  liable. 

The  next  act  is  the  contrivance  by  Mr.  W.  Bromley,  by 
which  the  whole  fxmd  passed  from  the  control  of  these 
ladies  into  the  credit  of  the  firm  at  their  bankers;  the 
pajrment  was  made  by  the  broker  of  the  precise  proceeds, 
32572.  18^.  6e2.,  and  the  firm  had  the  benefit  of  the  whole 
amount.  Mr.  J.  W.  Bromley  must  be  presumed  to  have 
known  of  these  transactions,  and  in  fact  he  did  know  of 
them ;  for  he  is  the  attesting  witness  to  the  deed  which 
deprived  these  ladies  of  the  control  of  these  funds,  and 
benefited  the  funds  of  the  partnership.  In  detail,  the  cases 
may  differ;  but,  upon  the  broad  view  of  Blair  v.  Brondej/, 
the  money  had  got  into  the  coffers  of  the  solicitors  to  be 
placed  out  on  mortgage,  which  was  not  done  there ;  and  mis- 
representations were  made  that  the  money  had  been  in- 
vested. Here  precisely  the  same  circumstances  occurred; 
and  the  equity  upon  which  Blair  v.  Bromley  was  decided, 
decides  this  case. 

Mr.  W.  Bromley  could  not,  according  to  the  trusts,  be 
added  as  a  trustee.  The  firm  was  bound  to  know  this, 
and  must  be  presumed  to  have  known  it;  and  the  Court 
will  hold,  that,  as  between  the  plaintiffs  and  the  firm,  he 
never  was  a  trustee.  The  money  then  was  in  the  hands 
of  the  firm  as  solicitors.  The  case  is  the  same  as  if  Mr. 
W.  Bromley's  name  had  never  been  associated  in  the  trust; 
and  the  case  must  be  treated  as  being  the  sale  by  the 
three,  and  the  placing  the  funds  in  the  hands  of  the  firm 
for  the  performance  of  the  duty — the  investing  it  in  a  sub- 
stantial and  sufficient  and  perfect  mortgage,  which  Mr. 
W.  Bromley  represented  had  been  done,  but  which  never 
was  done;  and  this  is  precisely  the  case  of  Blair  v.  Brom- 
ley; and  then  all  the  partners  became  liable  for  the  acts  of 
each:  Sadler  v.  Lee  {a).  And  the  letters  sent  by  Mr.  W. 
Bromley  to  the  plaintiffs,  and  his  representations  to  them 
and  their  agents,  that  the  money  was  duly  invested,  must 

(a)  6  Beav.  330. 
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I8fi2.  be  taken  to  be  the  representations  of  Mr.  J.  W.  Bromley. 
Sims  T.  Brutton{a)  does  not  affect  the  present  case,  for  here 
there  never  was  a  good  security,  such  as  it  was  the  duty 
of  solicitors  to  have  procured  for  these  plaintiffs. 

If  the  representations  by  Mr.  W.  Bromley  are  to  be 
taken  as  the  representations  of  Mr.  J.  W.  Bromley,  these 
constituted  a  fraud;  and  the  fraud  continued  up  to  Mr.  W. 
Bromley's  bankruptcy.  The  statute,  it  is  admitted,  has 
barred  relief  at  law;  but  the  plaintiffs  are  not  barred  as 
against  fraud,  and  certainly  not  till  after  twenty  years  from 
the  discovery  of  the  fraud,  which  period  has  not  yet  ex- 
pired. The  dissolution  of  the  partnership  between  the 
defendants,  and  the  subsequent  acceptance  of  the  interest 
on  their  supposed  mortgage  from  Mr.  W.  Bromley,  did  not 
discharge  the  defendant,  or  fix  a  time  from  which  the 
Statute  of  Limitations  might  run.  For  this,  the  Vice- 
Chancellor  Wigram's  authority  may  be  cited.  His  Honour 
says,  "  The  next  question  is,  whether  the  subsequent  deal- 
ing between  the  executors  of  the  testator  and  William 
Bromley  alone,  can  have  the  effect  of  discharging  the  de- 
fendant? It  appears  to  me  it  can  have  no  such  effect.  It 
is  true,  that,  in  the  case  of  Thompson  v.  PercivalQ>\  and  in 
other  cases,  the  doctrine  which  was  laid  down  in  the  case 
of  David  v.  EUice{c)  has  been  altered;  but  that  has  been  on 
the  ground  of  a  presumed  contract  to  discharge  one  party 
by  treating  the  other  as  debtor.  There  can  be  no  such 
ground  in  the  case  of  a  single  transaction,  which  has  been 
continued  simply  by  the  payment  of  interest  according  to 
the  tenor  of  the  original  contract  between  the  parties.  In 
none  of  these  cases,  therefore,  would  there  be  a  good  dis- 
charge."— He  also  cited  Cocker  v.  Quayle{d)y  Fowler  v.  Rey- 
nal(e),  Nayler  v.  Paynter{f)y  PameU  v.  Uarley{g), 

(a)  6  Exch.  802.  (e)  2  De  G.  &  S.  749 ,  S.C^Ga 

{h)  5  B.  &  Ad.  926.  appeal,  3  Mac.  &  G.  500. 

(c)  5  B.  &  C.  196.  (/)  5  Sim.  555. 

(</)  1  Ru88.  &  My.  532.  {g)  2  Coll.  241. 
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The  Vice-Chanoellor: — 

Having  carefully  attended  to  the  facts  of  this  case,  I 
can  dispose  of  it  at  once.  In  this  case,  the  will  of  Thomas 
Stokes  gave  a  sum  of  SOOOt  to  three  unmarried  women, 
whom  he  named  his  executrixes,  upon  trust,  to  invest  the 
money  in  the  funds,  and  to  stand  possessed  of  it  upon  trust 
for  themselves,  for  their  lives  respectively,  and  then  for 
their  children,  with  ulterior  trusts.  The  money  was  in- 
vested regularly  in  the  sum  of  2910Z.  Navy  51,  per  Cents, 
in  the  names  of  the  three  women,  and  in  the  additional 
name  of  W.  Bromley,  as  trustees  thereof.  On  the  12th 
of  February,  1822,  a  declaration  of  trust  was  executed  by 
the  four  persons  in  whose  names  the  stock  was  placed,  de- 
claring that  they  stood  possessed  thereof  upon  the  trusts  of 
the  will  of  Mr.  Stokes.  William  and  Joseph  Warner  Brom- 
ley were  solicitors  for  all  the  parties  in  that  transaction. 
They  prepared  the  deed  of  declaration  of  trusts,  and  were 
paid  their  bill  of  costs  then  incurred.  It  is  said,  and  tru- 
ly, that  there  was  an  irregularity  in  associating  the  name 
of  William  Bromley  in  the  trust  with  the  original  trus- 
tees; but  it  was  an  irregularity  in  which  the  three  fe- 
male plaintiffs,  who  were  then  unmarried,  concurred,  and 
therefore  they  cannot  be  the  parties  to  complain  of  it. 
Some  time  afterwards,  on  the  reduction  of  the  rate  of  in- 
terest on  the  Navy  Five  per  Cents.,  it  was  arranged  that 
the  money  should  be  sold  out,  and  invested  on  mortgage 
in  the  name  of  William  Bromley  alone.  That  was  a 
breach  of  trust.  The  money  ought  not  to  have  been  in- 
vested on  mortgage  at  all,  and  then  not  in  the  name  of 
one  trustee  alone.  Two  of  the  ladies  were  then  married; 
and  they  and  the  respective  husbands  of  the  two  married 
ladies  concurred  in  giving  the  power  of  attorney  for  the 
sale  of  the  stock  to  William  Bromley  alone.  The  stock  was 
sold  by  him,  and  the  money  produced  by  that  sale  found 
its  way  to  the  credit  of  the  partnership  account  of  the  firm 
of  William  and  Joseph  Warner  Bromley,  at  their  bankers. 
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1852.  Messrs.  Rogers,  Towgood,  &  Co. ;  and  that  is  the  founda- 
tion of  the  liability  now  sought  to  be  enforced  against  Mr. 
Joseph  Warner  Bromley.  It  is  necessary  to  examine  with 
some  minuteness  the  grounds  on  which  the  law  applicable 
to  this  case  depends.  The  plaintiffs  suggest  two  grounds: 
First,  that  the  firm  of  William  and  Joseph  Warner  Brom- 
ley undertook  a  duty  in  respect  of  this  fund  which  was 
not  discharged ;  and  that,  therefore,  Mr.  Joseph  Warner 
Bromley  is  now  liable  to  the  plaintiffs.  The  other  ground 
is,  that  the  money  came  into  their  hands  as  trust  money, 
which  they  were  bound  to  see  to  the  application  of;  an  ob- 
ligation  from  which  they  could  discharge  themselyes  only 
by  seeing  to  the  due  performance  of  the  trust.  Now,  as 
to  the  first  ground,  the  duty  of  the  firm  appears  to  me  to 
have  been  to  inrest  the  money  on  mortgage  security  in 
the  name  of  William  Bromley  alone.  We  find  that  this 
duty  was  performed  in  the  following  way:  On  the  Slst 
of  May,  1824,  Mr.  William  Bromley  represented  that  the 
money  had  been  laid  out  on  mortgage  of  freehold  property 
at  Holloway,  which,  it  is  admitted,  was  an  untrue  state- 
ment. The  only  excuse  for  the  statement  is,  that  Mr. 
William  Bromley  had  the  means  of  making  good  that 
statement,  inasmuch  as  he  had  freehold  property  at  Hol- 
loway arising  from  transactions  between  himself  and  Mr. 
Burnard,  which  might  have  enabled  him  to  make  such  a 
security. 

But  we  find,  that,  on  the  19th  of  March,  1825,  a  mort- 
gage was  executed,  from  a  Mr.  Lewis,  to  secure  to  Mr.  W. 
Bromley  a  sum  of  money,  which  was  the  sum,  within  a  few 
pounds,  of  the  amount  which  he  had  received  to  invest; 
and  this  small  balance  appears  to  have  been  accounted 
for  to  the  parties.  The  defendant's  case  is,  that  this  se- 
curity from  Lewis  was  sufficient  for  the  amount,  and  that 
it  was  appropriated  by  William  Bromley  as  an  investment 
for  the  sum  in  his  hands;  that  it  was  communicated  to 
the  parties  and  adopted  by  them.  If  that  be  so  on  the 
evidence,  there  must  have  then  been  an  end  of  the  en- 
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gagement  of  the  firm,  arising  from  their  professional  en-  I8fi2. 
gagement  as  solicitors,  because  it  was  invested  in  the  name  Coomkr 
of  Mr.  William  Bromley,  according  to  the  previous  arrange- 
ment that  it  should  be  placed  under  his  sole  control.  If 
it  was  invested  in  his  name,  and  if  it  was  subsequently 
lost,  they  are  not  liable.  Now,  how  is  that  on  the  evi- 
dence? 

The  statement  in  the  bill  is  to  the  effect,  that,  in  March, 
1824,  Mr.  William  Bromley,  then  being  the  partner  of  Mr. 
Joseph  W.  Bromley,  in  continuance  of  his  design  of  de- 
frauding the  plaintiffs  in  respect  of  the  trust  funds,  pro- 
posed to  invest  the  trust  money  upon  mortgage  of  real  se- 
curity; and,  in  furtherance  of  such  fraudulent  design,  ad- 
vised such  investment  to  be  made  in  his  sole  name,  under 
the  pretext  that  he  might  be  able  to  receive  the  interest 
or  dividends  with  facility  for  the  plaintiffs.  I  may  observe 
upon  this  part  of  the  case,  that  the  declaration  of  trust  of 
October,  1827,  recites  that  agreement.  The  mortgage  deed 
is  proved;  as  to  the  consideration,  there  could  be  no  doubt 
that  it  was  suflBcient ;  the  security  was  appropriated  to  the 
trust,  and  the  whole  sum  of  2910L  was  afterwards  actually 
realised  upon  the  estate  which  Lewis  mortgaged;  the  suf- 
ficiency of  the  security  discharged  the  duty  of  William  and 
Joseph  W.  Bromley.  Was  this  security  then  communicat- 
ed to  the  parties?  I  find  that  the  plaintiffs  were  early  in- 
formed of  the  existence  of  this  security,  and  it  was  adopt- 
ed by  them.  The  mortgage  security  was  dated  the  19th 
of  March,  1825.  The  interest  was  first  paid  in  September, 
1824;  and  in  October,  1825,  we  find  Mrs.  Coomer  applying 
by  letter  to  William  Bromley  for  the  interest  then  due. 
Then,  in  March,  1826,  we  find  a  receipt  from  Mrs.  Trott 
for  a  half-year's  interest,  described  as  received  from  Wil- 
liam Bromley  on  account  of  Mr.  Lewis.  In  September, 
1826,  Mrs.  Coomer  writes  to  Mr.  William  Bromley,  incon- 
sequence of  Lewis  having  become  bankrupt,  begging  that 
the  mortgage  deeds  should  be  placed  in  the  hands  of  Mr. 
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1852.  Whybrow.  From  the  evidence  of  Mr.  Whybrow,  it  appears 
CooMBR  ^bat  some  of  tbe  deeds  relating  to  the  mortgage  were  placed 
in  his  hands,  in  accordance  with  the  request  of  Mrs.Coomer; 
and  though  it  is  not  clear  that  he  ever  had  the  mortgage 
deed,  it  appears  that  it  had  been  produced  to  him,  for  he 
commented  on  it.  As  long  as  Lewis's  mortgage  remained 
unrealised,  the  declaration  of  trust  might  have  attached 
on  it.  The  parties  appear  to  have  been  satisfied  with  it, 
and  to  have  adopted  it  as  far  as  their  acts  could  do  so. 
Before  October,  1827,  Lewis  having  become  bankrupt, 
2000Z.,  part  of  the  money,  had  been  realised  and  laid  out 
on  securities  from  other  persons,  named  Bell  and  Loudon 
respectively.  In  that  state  of  things,  on  the  15th  of  Octo- 
ber, 1827,  we  find  William  Bromley  executing  a  declara- 
tion of  trust,  which  recites — [Here  his  Honour  read  the  re- 
citals, as  set  out  ante,  p.  539,  and  proceeded :]  Now,  we  have 
here  again  a  declaration  of  trusts, — a  repetition  of  the  deed 
of  1825.  I  really  have  heard  nothing  to  impress  my  mind 
with  the  suspicion  that  these  transactions  were  untruly 
stated.  In  1828,  the  securities  were  realised;  and  the 
whole  amount  received  was  paid  to  Mr.  William  Bromley. 
I  have  heard  no  suggestion  that  the  money  came  into  the 
hands  of  the  partnership;  and  therefore  it  appears  to  me, 
that,  the  money  having  been  received  by  Mr.  William  Brom- 
ley, and  the  parties  having  agreed  that  it  should  be  under 
his  sole  control,  if  it  were  afterwards  lost,  it  was  lost  by  a 
breach  of  duty  on  the  part  of  Mr.  William  Bromley,  and 
not  of  the  partnership.  After  this  time,  Mr.  William  Brom- 
ley makes  an  untrue  representation,  as  before,  that  the 
money  was  invested  on  property  at  HoUoway;  the  only 
excuse  for  which  was,  that  he  had  the  means  of  making 
good  the  money.  But,  however  that  might  be,  the  plain- 
tiffs appear  to  me  to  have  been  dealing  with  Mr.  W.  Brom- 
ley alone  as  a  trustee. 

For  these  reasons,  it  appears  to  me  that  the  case  is  en- 
tirely diff'erent  from  Blair  v.  Bromley.     There,  solicitors 
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had  money  in  their  hands  which  they  undertook  to  invest,         1852. 
and  never  did  invest.   Here,  we  have  money  to  be  invested       Coomer 
in  a  particular  manner,  which  was  so  invested;  and  if  it 
miscarried,  it  was  not  from  any  breach  of  duty  on  the  part 
of  the  firm  as  solicitors. 

It  is  said  again,  that  this  was  a  trust  fund  which  came 
to  the  hands  of  the  firm  with  notice  that  it  was  a  trust 
fund,  and  that  they  could  discharge  themselves  of  their 
liability  or  duty  only  by  shewing  that  it  was  duly  applied 
according  to  the  trust.  That  has  nothing  to  do  with  their 
profession  as  solicitors ;  if  they  had  been  bankers  it  would 
have  been  the  same.  A  sufficient  answer  to  that  objection 
is  this,  that  the  money  was  applied  by  the  desire  and  with 
the  consent  of  the  parties  who  now  seek  to  make  the  de- 
fendants liable  for  the  application.  If  the  partners  are 
liable  to  make  it  good,  a  fortiori,  the  plaintiffs,  by  whose 
wishes  they  did  so  apply  it,  are  liable.  I  do  not  forget  that 
two  of  these  plaintiffs  are  married  women,  but  they  are 
suing  together  with  their  husbands;  and  Mrs.  Newcombe, 
one  of  these  two,  was  unmarried  at  the  time  when  the 
money  was  first  sold  out;  and  these  plaintiffs,  at  all  events, 
cannot  complain  of  the  very  thing  they  desired  to  have 
done,  and  which  led  to  the  loss  of  this  fund.  Coming,  as 
I  have  done,  to  this  conclusion  on  these  grounds,  I  have 
thought  it  much  more  satisfactory  not  to  rest  my  decision 
on  the  pleadings  in  this  cause.  The  facts,  which  are  all 
before  the  Court,  do  not  sustain  the  plaintiffs'  case.  There 
arc,  however,  objections  on  the  pleadings  which  have  not 
been  displaced.  I  think  it  not  necessary  to  consider  the 
question  on  the  lapse  of  time,  or  on  the  laches  of  the  par- 
ties; materials  for  these  objections  would  not  have  been 
wanting.  The  plaintiffs  knew  quite  enough  in  1834  to 
put  them  on  inquiry,  which  would  have  led  to  the  know- 
ledge of  the  state  of  the  fund.  It  appears  to  me,  that  the 
plaintiffs'  bill  fails ;  and  I  cannot  do  my  duty  except  by 
dismissing  this  bill,  with  costs. 
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^ .       .  Heward  V.  Wheatley, 

Feb,  2Sth,  ' 

Ma^  24th.  Ex  parte  Wilson. 


J 


A  tertator  wu    f}  QSEPH  ELDER,  deceased,  the  testator  in  the  cause, 

a  shareholder  in 

a  Joint-itock  died  on  the  8th  of  December,  1847.     The  above  suit  was 

pany,*Sryi^'  shortly  afterwards  instituted  for  the  administration  of  his 

der^^r^er'  ®^*^^  ^^  *^®  plaintiff,  who  was  beneficially  entitled  to  the 

4,  c.  46,  prior  residuary  personal  estate  of  the  testator.     The  defendants 

to  April,  1847,  111  1  •  <•   1 

until  his  death   l^crc  the  Ic^al  personal  representatives  of  the  testator, 
the  •am™y^.'*       ^7  *^®  decree  made  on  the  hearing  of  this  cause  on  the 
In  April,  1847,  22nd  of  December,  1848,  it  was  referred  to  the  Master  to 

a  creditor  of  the 

BankingCom-    take  an  account  of  the  personal  estate  of  the  testator  and 

pany  became  *»i  •    j  i. 

wich,  and  so         01  niS  debts. 

Xfthf  ti^  On  the  3rd  of  AprU,  1847,  Mr.  WUson,  the  petitioner,  lent 
tor's  death.        the  sum  of  9  i  8  U.  55. 2d.,  at  interest,  to  the  Newcastle,  Shields, 

In  1849,  the  .  .  . 

creditor  obtain-  and  Sunderland  Union  Joint-stock  Banking  Company, 
agamsUhepub-  Carrying  on  business  under  the  provisions  of  the  7  Geo.  4, 
Uc  officer  of  Uie   ^  ^g  j^^^j  under  the  regulations  of  a  deed  of  settlement, 

Company  for  hifl  '  °  ^  ' 

debt.  Under     dated  the  1st  of  July,  1836.     The  interest,  and  also  sums 

a  decree  for  the  _^_ 

adminirtration  on  account  of  the  principal  debt,  were  paid  to  Mr.  Wilson; 
^tiS^oTc^''  and  on  the  3rd  of  April,  1849,  there  remained  due  to  Mr. 
ditor,  after  he     "Wilson  on  account  of  his  loan  a  balance  of  5958t  16&  Sd, 

had  obtained 

hi*  judgment,  for  which  Mr.  Wilson  recovered  judgment  against  the  pub- 
ch^MActe-  lie  officer  of  the  Company.  The  testator,  Joseph  Elder, 
^tor  against      ^^^g  ^^  ^nd  before  the  3rd  of  April,  1 847,  and  he  thence- 

tne  testator  i  '  a.       *  ^ 

eBULiei—'lieid,  forth  Until  his  death  continued  to  be,  one  of  the  sharehold- 

not  suggested  crs  in  and  a  member  of  the  Newcastle,  Shields,  and  Sunder- 

Sj^cSm^j^'  ^^^^  Union  Joint-stock  Banking  Company,  and  he  regu- 

had  ceased  to  igjiy  participated  in  the  profits  of  the  bankinff  concern 

carry  on  busi-  ,  . 

ness,orthat    *  during  that  period;  and  the  shares  in  the  Banking  Com- 

there  had  been 

any  attempt  to 

enforce  the  judgment  against  the  present  shareholders,  who  were  primarily  liable,  the  creditor  had 

not  made  out  a  case  to  charge  the  testator's  assets,  which  were  liable  only  in  the  second  degree;  and 

the  petition  was  dismissed,  but,  owing  to  the  difficulty  on  this  point,  without  costs. 
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pany,  held  by  the  testator,  were  duly  registered  in  his        1852. 
name  in  the  proper  bank  books.  Hiwaho 

Mr.  Wilson,  in  1849,  carried  into  the  Master's  office  an 
affidavit  of  claim,  to  prove  as  a  creditor  of  the  testator  in  re- 
spect of  the  balance  of  5958Z.  IGs.  Sd,  The  claim  was  allow- 
ed by  the  Master.  In  the  month  of  May,  1851,  the  claim 
was  re-heard  before  Mr.  Humphry,  the  successor  of  the  late 
Master.  An  objection  was,  on  this  re-hearing,  for  the  first 
time  taken  to  the  claim,  on  behalf  of  the  plaintiff  and  the 
defendants  in  the  suit,  on  the  ground,  that,  the  claim  being 
for  a  partnership  debt,  the  Master  had  no  jurisdiction  to 
entertain  the  same  imder  the  decree,  without  an  order  of 
this  Court  for  the  purpose;  and,  thereupon,  an  arrange- 
ment was  made  between  the  parties,  with  the  sanction  of 
the  Master,  that  all  further  proceedings  should  stand  over, 
to  give  Mr.  Wilson  the  opportunity  of  presenting  a  petition 
to  the  Court  on  the  subject 

This  was  the  petition  of  Mr.  Wilson,  presented  in  pur- 
suance of  that  arrangement,  stating  the  above  circum- 
stances, and  praying  that  he  might  be  at  liberty  to  go  in 
before  the  Master,  and  to  prove  as  a  creditor  of  the  testa- 
tor for  the  sum  of  5958Z.  I65.  Sd.,  the  balance  then  re- 
maining due  for  principal  money  on  his  debt,  with  inter- 
est at  the  rate  of  52.  per  cent,  per  annum,  from  the  3rd  of 
April,  1849,  against  the  estate  of  the  testator;  and  that 
the  Master  might  include  the  same  amongst  the  other 
debts,  if  any,  of  the  testator,  in  his  general  report  to  be 
made  in  pursuance  of  the  decree  in  the  cause. 

Mr.  McUins  and  Mr.  Toiler,  in  support  of  the  petition. — If 
the  Company,  in  which  the  testator  was  a  partner,  had  been 
an  ordinary  partnership,  the  petitioner's  right  to  what  he 
asks  could  not  be  disputed,  and  in  the  administration  of  the 
testator's  assets  this  debt  would  have  been  included.  The 
question  is,  whether  the  provisions  of  the  7  Geo.  4,  c.  46,  au- 
thorising the  formation  of  Joint-stock  Banking  Companies 
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1852. 
Hbward 

V. 

Whiatlby. 


protects  this  testator's  estate.  That  Act  constitutes  such 
partnerships  not  as  corporations,  but  gives  them  some  spe- 
cified advantages  for  trading  purposes.  The  9th  and  10th 
clauses  do  not  restrict  the  rights  of  the  creditors  against  the 
Company  any  further  than  to  constitute  the  public  officer 
of  the  Company  the  only  person  to  sue  and  be  sued  in 
respect  of  the  partnership  liabilities.  That  remedy  has 
been  followed  in  this  case,  and  Mr.  Wilson  has  obtained  a 
judgment  against  the  public  officer  of  the  Company.  The 
12th  section  provides,  that  every  such  judgment  "against 
any  public  officer  of  any  such  co-partnership  shall  have  the 
like  effect  and  operation  upon  and  against  the  property  of 
every  such  member  as  aforesaid,  as  if  such  judgment  or 
judgments  had  been  recovered  or  obtained  against  such 
co-partnership."  Now,  it  cannot  be  denied,  that,  if  the 
Act  had  stopped  here,  Mr.  Wilson  is  right  in  his  petition. 
The  question  turns  upon  the  13th  section  of  the  Act  (a). 


(a)  By  section  13,  it  is  enact- 
ed, ''That  execution  upon  any 
judgment  in  any  action  obtained 
against  any  public  officer  for  the 
time  being  of  any  such  corpora- 
tion or  co-partnership,  carrying 
on  the  business  of  banking  under 
the  provisions  of  this  Act,  whe- 
ther as  plaintiff  or  defendant, 
may  be  issued  against  any  mem- 
ber or  members  for  the  time 
being  of  such  corporation  or 
co-partnership;  and  that,  in  case 
any  such  execution  against  any 
member  or  members  for  the  time 
being  of  any  such  corporation  or 
co-partnership  shall  be  ineffeo- 
tual  for  obtaining  payment  and 
satisfaction  of  the  amount  of  such 
judgment^  it  shall  be  lawful  for 
the  party  or  parties  so  having 
obtained  judgment  against  such 
public  officer  for  the  time  being. 


to  issue  execution  against  any 
person  or  persons  who  was  or 
were  a  member  or  members  of 
such  corporation  or  co-partner- 
ship at  the  time  when  the  con- 
tract or  contracts,  or  engage- 
ment or  engagements,  in  which 
such  judgment  may  have  been 
obtained,  was  or  were  entered 
into,  or  became  a  member  at  any 
time  before  such  contracts  or  en- 
gagements were  executed,  or 
was  a  member  at  the  time  of  the 
judgment  obtained:  Provided  al- 
ways, that  no  such  execution  as 
last-mentioned  shall  be  issued 
without  leave  first  granted  on 
motion  in  open  Court  by  the 
Court  in  which  such  judgment 
shall  have  been  obtained,  and 
which  motion  shall  be  made  on 
notice  to  the  person  or  persons 
sought  to  be  charged,  nor  after 
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If  Mr.  Wilson  had  proceeded  at  law,  he  must  have  gone        1852. 
under  this  13th  section;  but  there  is  nothing  in  the  Act      Hbward 
to  interfere  with  Mr.  Wilson's  title  to  come  in  in  the  pre-  ''• 

,  .  Whsatlby. 

sent  suit,  as  if  his  debtors  were  a  common  partnership.  The 
Act  prescribes  how  the  legal  remedy  shall  be  pursued,  but 
is  silent  as  to  the  equitable  rights;  and,  in  equity,  a  cre- 
ditor may  claim  against  the  estate  of  a  deceased  debtor  or- 
dinarily: Thorpe  Y,Jack8on{a);  and  there  is  nothing  in  the 
Act  to  destroy  this  common  right,  except  that  the  credi- 
tor's remedy  is  limited  to  three  years  after  the  decease  of 
the  shareholder;  and,  the  claim  having  been  brought  into 
the  Master's  office  within  the  three  years  afler  the  testa- 
tor's decease,  that  must  be  held  to  be  the  date  of  this  pro- 
ceeding, which,  though  by  petition  presented  after  the  ex- 
piration of  three  years,  is  presented  by  direction  of  the 
Master,  and,  as  a  proceeding,  must  have  relation  back  to 

• 

the  time  when  the  claim  was  brought  into  the  Master's 
office.  In  Wilkinson  v.  Henderson  (6),  which  was  a  suit  by  a 
creditor  of  a  partnership  firm  against  the  representatives  of 
a  deceased  partner,  the  plaintiff  was  held  entitled  to  satis- 
faction out  of  the  assets  of  the  deceased  partner,  although 
it  was  not  proved  that  the  surviving  partner  was  insol- 
vent; and,  although  the  solvent  partner  was  made  a  party 
defendant  in  that  suit,  the  Court  said  it  could  make  no 
decree  against  him,  and  treated  it,  so  far  as  the  right 
against  the  assets  of  the  deceased  partner  was  concerned, 
as  being  unnecessary  to  make  the  surviving  partner  a 
party.  Upon  the  principle  on  which  that  case  was  de- 
cided, Mr.  Wilson's  petition  must  be  sustained.  In  Bar- 
ker V.  Buttress  (c),  the  Master  of  the  Rolls  declined  to 
allow  the  creditors  of  a  Joint-stock  Banking  Company 
to  come  in  and  prove,  because  the  application  was  made 

the  expiration   of  three   years  poration  or  co-partnership." 

next  after  any  such  person  or  (a)  2  Y.  &  C.  653. 

persons  shall  have  ceased  to  be  a  (6)  1  My.  &  K.  582. 

member  or  members  of  such  cor-  (c)  7  Beav.  134, 145. 

VOL.  V.  ^^  n.  0.  S. 


V. 

Whbatlit. 
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1852.  long  after  the  three  years  limited  by  the  13th  section; 
Hbward  that  was  just  the  reverse  of  the  present  case,  which  is 
brought  before  the  Court  within  the  three  years. — [They 
also  cited  and  referred  to  WayY.Bas8ett(a),  Cowdl  Y.SikesQ^), 
HiUs  V.  M'Rae  (c),  Steward  v.  Oreaves  (d),  Dodgaon^  P.  0^ 
V.  ScoUy  P.  0.  (e).] 

Mr.  Kenyan  Parker  and  Mr.  Hidop  Clarke  for  the  plain- 
tiffs. 

Mr.  W.  D.  Lewis  for  the  defendants. — ^The  case  upon 
this  petition  is  entirely  within  the  principle  on  which 
Barker  v.  Buttress  was  decided.    The  Court  in  that  case 
held,  that  the  remedies  given  by  the  Act  were  not  cu- 
mulative, but  substitutional  for  the  prior  liabilities  of 
partners.     It  also  held,   that  the  testator's  assets  were 
discharged  after  the  expiration  of  three  years.     But,  in 
that  case,  it  appears,  that,  on  general  principle,  irre- 
spective of  the  limitation  of  three  years.  Lord  Langddk 
held,  that  the  claim  did  not  come  within  the  scope  of  the 
decree,  until  after  the  remedies  against  the  surviving  and 
present  partners  had  been  exhausted;  that  these  were  the 
persons  against  whom  execution  ought  to  issue  in  the  fiist 
place ;  and  that,  when  these  remedies  should  have  been  ex- 
hausted, but  not  before,  the  creditor  might  issue  execu- 
tion against  any  persons  who  were  members  at  the  time 
the  contract  was  entered  into,  and  he  disallowed  the  right 
of  the  creditor  to  come  in  in  the  suit  without  proving  that 
the  other  remedies  had  been  exhausted. — [They  cited 
Ness  V.  Armstrong  (/),  Ness  v.  Angas  (^i),  Ricketts  v.  Ro- 
whay  (h),  Bank  of  England  v.  Johnson  (»),  Bank  qfScatiand 
V.  Fenvrick  (A;).] 

(a)  5  Hare,  65.  (J)  4  Exch.  21. 

(6)  2  Russ.  191.  (g)  3  Exch.  806. 

(c)  9  Hare,  297.  (A)  3  C.  B.  889,  905. 

\d)  10  M.  &  W.  711.  (i)  3  Exch.  698. 

\e)  2  Exch.  457.  (it)  1  Exch.  792. 
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The  Vicb-Chakcellob  now  delivered  judgment.     (After        i852. 
stating  the  nature  of  the  debt  claimed  by  the  petitioner,      hbwaed 
he  proceeded) —  »• 

On  the  22nd  of  December,  1848,  the  ordinary  adminis-         

tration  decree  was  pronounced  in  the  present  cause;  by     -"^^^  24m. 
which  an  account  was  directed  to  be  taken  of  the  testa- 
tor's personal  estate  and  debts  in  the  usual  manner.     In- 
dependently of  the  statute  of  the  7  Geo.  4,  c.  64,  the  case 
would  admit  of  no  doubt     On  the  death  of  the  testator, 
his  liability  on  the  contract  would  have  ceased,  but  his 
assets  would  have  continued  liable  in  equity.     In  this 
case,  however,  the  liabilities  are  regulated  by  the  statute. 
Both  Courts  of  law  and  equity  have  experienced  a  diffi- 
culty in  acting  on  the  statute.    Its  enactments  have  been 
found  by  judicial  authority  to  be  inconsistent  with  each 
other,  and  not  entirely  intelligible.     The  1  st  section  ap- 
pears to  create  a  several  liability  on  the  pai*t  of  the  several 
members,  to  pay  all  bills  and  notes  issued  by  the  Company, 
and  all  sums  borrowed  and  owed  by  the  Company;  and  it 
has  frequently  been  noticed,  that  this  clause  extends  the 
ordinary  liability.     There  is  nothing  to  take  away  the  lia- 
bility which,  in  equity,  would  attach  to  the  assets  of  a 
deceased  partner,  who  is  a  party  to  the  contract,  as  the 
testator  is  in  this  case.     The  11th  section  relates  to  de- 
crees of  Courts  of  equity  recovered  against  the  public  offi- 
cer.   I  notice  that,  because  it  is  difficult  to  reconcile  the 
provisions  as  to  decrees  in  equity  with  those  as  to  judg- 
ments at  common  law.     A  decree  of  this  Court  may  be  a 
simple  order  to  pay  money,  as  simple  as  a  judgment  of  a 
Court  of  law.     By  the  11th  section,  a  decree  for  payment 
of  money  is  to  be  enforced  against  every  or  any  member 
of  such  co-partnership,  in  the  same  manner  as  if  they 
were  parties  before  the  Court.    The  very  special  provi- 
sions of  the  13th  section  are  not  to  be  found  in  this  11th 
section  as  applicable  to  a  decree  which  is  to  result  in  the 
payment  of  money.    The  13th  section  contains  most  im- 

oo2 
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1852.        portant  provisions,  applicable  to  the  mode  of  enforcing  ex- 

Hbward      ©cation  upon  a  judgment  against  the  public  officer  at  com- 

V.  mon  law.     By  that  section,  execution  is  first  to  be  issued 

Whbatley. 

against  any  member  or  members,  for  the  time  being,  of 
the  co-partnership;  and  the  Court  of  Exchequer,  in  the 
case  of  Dodffson  v.  Scott  (a),  decided  that  "  the  time  being" 
means  the  time  of  the  execution.  Execution  must  first 
be  issued  against  the  persons  who  are  members  of  the 
partnership  at  the  time  of  the  execution;  and  in  case  that 
should  be  inefiectual  for  the  purpose  of  obtaining  satisfac- 
tion, then  execution  may  be  issued  against  certain  persons 
who  have  ceased  to  be  members  before  that  time.  This 
section  provides  only  the  mode  of  issuing  execution  against 
those  persons  who  are  liable  at  law.  If  the  assets  are 
liable  in  equity  only,  this  clause  contains  no  means  by 
which  that  liability  may  be  enforced.  It  appears  to  me 
that  it  does  not  follow  that  there  is  to  be  no  liability  in 
equity.  The  state  of  the  law,  and  the  previous  sections  of 
the  Act,  appear  to  shew  that  there  is  to  be  a  liability  in 
equity;  and,  if  that  be  so,  that  liability  must  be  enforced 
according  to  the  ordinary  principles  of  this  Court,  because 
there  is  nothing  about  it  in  the  clause  pointing  out  how 
a  judgment  at  common  law  is  to  be  enforced  against  the 
parties  legally  liable.  In  asserting  an  equitable  claim 
against  the  assets  of  a  deceased  partner,  however,  I  think 
that  regard  must  be  had  to  those  provisions  of  the  Act 
which  would  have  been  applicable  if  it  had  been  a  l^al 
liability,  according  to  the  view  taken  by  Lord  Langdale  in 
the  case  of  Barker  v.  Buttress  (6).  One  of  the  most  mate- 
rial provisions  of  the  13th  section  of  the  Act  is,  that  a  cre- 
ditor of  the  partnership  is,  in  the  first  instance,  to  issue 
execution  against  the  members  for  the  time  being;  and 
only  in  case  that  execution  proves  insuflScient,  is  execu- 
tion to  be  issued  against  other  parties.     The  reason  for 

(a)  2  Exch.  457.  (6)  7  Beav.  134. 


OASES  Hr  OHANOEBY.  559 

that  is  very  obvious.     The  members  for  the  time  being        1852. 
are  those  who  have  control  over  the  assets  of  the  partner-      h«wabd 
ship,  and  those  who  have  ceased  to  be  partners  have  no    ^^j^^ 
such  control     The  object  is  to  provide  a  mode  of  first  ren- 
dering liable  the  funds  of  the  partnership,  which  are  pri- 
marily liable  to  pay  the  debt,  by  issuing  execution  against 
those  who  have  the  control  over  these  funds  in  the  first 
instance;  and  execution  is  not  to  go  against  those  who 
have  no  control  over  the  funds  until  the  others  have  been 
found  not  to  be  available.    This  is  an  application  to  en- 
force the  equitable  liabilities  of  a  deceased  partner  in  the 
same  way  as  if  he  had  ceased  to  be  a  member  by  a  trans- 
fer of  his  interest;  and,  therefore,  it  appears  to  me  that 
the  parties  must  first  shew  that  the  liability  cannot  be 
satisfied  by  proceedings  against  those  who  were  members 
of  the  partnership  at  the  time.    In  the  present  case,  no 
such  statement  is  made;  there  is  no  statement  that  the 
bank  has  ceased  to  carry  on  business,  or  that  there  has 
been  any  attempt  to  enforce  judgment  against  those  who 
are  primarily  liable ;  and,  therefore,  they  have  not  made 
out  their  case  to  reach  those  who  are  liable  in  the  second 
degree.    There  must  be  no  order:  but  the  statute  is  so  dif- 
ficult to  be  understood  that  I  think  it  is  not  a  case  for  costs. 

Petition  dismissed  without  costs. 
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1852. 

2iay  6<A.  StEAD  V.  BaNKS. 

Upon  a  fore-  JxLk  BAZALQETTE  appeared  in  support  of  a  claim 

a  m^gagee  filed  bj  the  plaintiff,  the  first  mortgagee  of  freehold,  lease- 

*^'and™ub^  hold,  and  copyhold  hereditaments,  against  two  subsequent 

sequent  niort-  mortgagees.  Several  creditors  of  the  mortgagor  upon  judg- 

saffees  and 

jadgment-cre-  meuts  dulj  entered  in  the  Register  at  the  Common  Pleas, 
^tludgment^  and  the  mortgagor,  seeking  a  foreclosure  of  the  mortgage 
crediiori  ought    jj^  asked  that  successive  rights  to  redeem  should  not  be 

not  to  stand  ^  ° 

exactly  in  the  given  to  these  judgment  creditors,  but  that  one  period 
^^^;  and  the  should  be  fixed  in  the  decree,  within  which  all  of  them 
deowe'^i^g      should  redeem  or  be  foreclosed. 

one  period  for 
redemption  by 

aU  the  judg-  Mr.  Fidd,  for  the  two  subsequent  mortgagees,  consented 

ment-cieditors,  .  j«    .      /•         i  j 

as  if  their  judg-   to  an  immediate  foreclosure  decree. 

ments  formed 
one  incum 

hrance  only.  The  Vxcb-Chancellob  Said,  that  the  decree  might  be  in 

the  form  suggested  by  the  plaintiff.  The  only  possible  in- 
convenience that  could  arise,  would  be  in  case  more  than 
one  of  the  incumbrancers  by  judgment  should  go  to  the 
Rolls  at  the  time  fixed  for  them  to  redeem,  prepared  to 
pay  off  the  first  mortgagee  in  the  terms  of  the  decree;  but 
if  that  should  happen,  the  Court  would,  upon  application, 
set  it  right  Judgment  creditors  ought  not  to  stand  ex- 
actly in  the  position  of  parties  who  had  advanced  money 
on  the  security  of  the  property. 

Let  the  decree  be  for  an  immediate  foreclosure  against 
the  first  and  second  mortgagees,  and  the  ordinary  decree 
against  all  the  judgment  creditors,  treating  them  as  if  they 
formed  one  incumbrancer,  and  against  the  mortgagor  (a). 

(a)  A  foreclosure  decree  in  this  Justice  Knight  Bruce  when  he 
shape  was  first  made  by  the  Lord      was  Y ice-Chancellor,  in  Haddife 
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1852. 

Habtland  V.  Danoogks.  May  Sth. 

XHIS  cause,  which  was  a  suit  by  a  mortgagee  against  a  Upon  the  hear- 
second  mortgagee  and  the  mortgagors,  was  heard  some  doiare^ciaim 

time  since.  the  Court  di- 

rected  an  larae, 

At  the  hearing,  the  plaintiff  claimed  to  foreclose  in  re-  "» "^^^  ^ 

...  defendant  wai 

spect  of  the  sum  comprised  in  his  first  mortgage,  and  of  a  to  be  the  plain- 
sum  for  which  he  had  a  further  charge;  but  the  second  fondant  having 
mortgagee  set  up  as  a  defence,  that  the  plaintiff  had  no-  *^*"^^^^* 
tice  of  the  second  mortgage  before  he  advanced  his  money  that  the  piain- 
on  his  further  charge,  and  he  claimed  priority  over  the  conne  was  to 
further  charge.  The  Court  directed  an  issue,  to  try  the  S^e  ^hfS» 
question  of  notice,  in  which  the  defendant  was  to  be  the  *^«'*  p'?  ^^' 

fesao  affainst 

plaintiff.     The  defendant,  however,  abandoned  the  issue,    the  d^ndant; 

upon  which  the 
Court  could  dif- 

Mr.  Torria/rWy  under  these  circumstances,  now  asked  to  P*°"  ^?.?' 

'  '  uaue,  and  tno 

have  the  claim  restored  to  the  paper.  daim  would 

stand  in  the 
same  situation 

The  Vice-Chancellor  said,  the  proper  course  would  be  Jadf Untried 
for  the  plaintiff  to  give  a  notice  of  motion,  that  the  issue  ^^  't^^iff ' 
might  be  taken  pro  confesso.  Upon  this  motion  coming 
on,  an  order  could  be  made,  the  effect  of  which  would  be 
that  the  trial  of  the  issue  would  be  dispensed  with,  and 
the  claim  would  be  in  the  same  situation  as  if  the  issue 
had  been  tried  and  found  in  favour  of  the  present  plain- 
tiff 


V.  Salman:  Beg.  Lib.  B.  1860,  jin  elaborate  decree  by  the  Vice- 

fo.  1295.    Previous  to  that  de-  Chancellor  Sir  G,  J.  Turner,  in 

cree,    every    judgment-creditor  Long  v.  Starie,  on  the  18th  of 

had  three    months    to  redeem.  February,  1852:  j&^ /2e^.    Mr. 

This  has  since  been  followed  by  Bedwell,  Begr. 
other  Judges:    See  particularly 
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^^I^zut    ^^^^^  ^-  ^^^  Birkenhead,  Lancashire,  ahd  Chbshibb 

Junction  Railway  Company. 

Heads  of  a  pro-    JL  HIS  was  a  bill  filed  by  Henry  Winch,  suing  on  behalf  of 

poied  agree-  ,  .^  #  o 

ment  were  ar-  himself  and  all  Other  the  shareholders  in  the  Birkenhead, 
Se^Sectoni^f  Lancashire,  and  Cheshire  Junction  Railway  Company, 
^0  ^i^y  against  the  Birkenhead,  Lancashire,  and  Cheshire  Junction 
which  one  Com-  Railway  Company,  and  the  London  and  North  Western 

Danv  w&A  to  M.l«  

Cw  the  other      Railway  Company,  the  Great  Western  Railway  Company, 
nrS^Jne'      ^ud  the  Shrewsbury  and  Chester  RaUway  Company. 
years  to  work         r^}y^Q  causc  HOW  Came  on  upou  a  demurrer  by  the  London 

the  unes,  and  ^  ^  "* 

use  the  property  and  North  Western  Railway  Company  for  want  of  equity, 

and  plant  of  the  «     •■  <•        t       <i         i    •    ^  •/«•/•  •    •  .• 

granting  Com-  ^nd  also  upon  a  motion  by  the  plaintin  tor  an  injunction. 
ceiSin^TOcified  ^®  following  are  the  circumstances  of  the  case  as  they 
lands  and  huiid-  appeared  upon  the  bill  and  on  the  affidavits  in  support  of 

inffs,  upon  cer* 

tun  terms  of  the  motion.  An  agreement,  dated  the  15th  of  October, 
workingex-'  1851,  was  entered  into  between  the  Great  Northern  Rail- 
P^J^/^*^ .  ^  way  Company,  the  Shrewsbury  and  Birmingham  Railway 
maintenance  of  Company  by  their  agents,  and  the  Shrewsbury  and  Chester 
ways,  the  pro-  Railway  Company  by  their  agents,  in  the  agreement  called 
rS  ^JS"*  "  T^®  Associated  Companies,"  of  the  one  part,  and  the 

on  the  termin- 
ation of  the 

agreement,  on  tenns  of  profitable  return  to  the  granting  Company;  and  provision  was  made  fwr  ap- 
plication to  Parliament  for  powers,  if  needful.  On  a  bill  by  a  Bhareholdcr  in  the  granting  Company, 
on  behalf  of  himself  and  all  other  the  shareholders  in  that  Company  except  the  directors,  against  that 
Company  and  the  other  Company: — HeLd^  first,  that  the  proposed  agreement  was  a  delegation  of 
some  of  the  statutory  powers  of  one  of  the  Companies  to  the  other,  which  was  contrary  to  the  poli^ 
of  their  Acts,  and  could  neither  be  granted  nor  accepted  without  further  powers  fi'om  Parliament; 
that  it  was  a  contract  savouring  of  illegality,  which,  at  the  suit  of  any  shareholder,  this  Court  would 
restrain ;  and  the  Court,  on  motion,  restrained  the  Company  from  perfecting  the  agreement. 

Secondly,  that  such  an  agreement  is  not  distinguishable  on  principle  from  a  lease,  to  grant  which 
is  clearly  not  within  the  statutory  powers  of  the  granting  Company. 

TbircUy.  that  the  87th  section  of  the  Lands  Clauses  Consolidation  Act  merely  gives  to  one  Com- 
pany a  limited  power  to  run  a  portion  of  ita  traffic,  only  when  it  is  necessary  for  the  purposes  of  its 
own  traflic,  over  the  line  of  another  Railway  Company. 

Fourthly,  that  an  agreement  for  an  application  to  Parliament  for  powers  necessary  to  enter  into 
the  above  terms,  and  upon  a  stipulation  that  they  should  not  be  acted  upon  until  the  necessary  pow- 
ers should  have  been  obtained,  would  be  lawful,  and  would  not  be  restrained. 

Fifthly,  that  the  suit  being  by  one  shareholder,  on  behalf  of  himself  and  the  other  shareholders  in 
the  granting  Company,  against  that  Company  and  the  other  Company  proposing  to  enter  into  an 
illegal  agreement,  without  making  any  directors  or  other  persons  parties,  seeking  an  injunction  against 
the  granting  Company  to  restrain  them  firom  perfecting  the  agreement,  was  properly  framed. 
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Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  1852. 
Company,  by  their  agents,  of  the  other  part.  By  this  wwch 
agreement  it  was  stipulated  that  the  associated  Companies  ^' 

11-11  1  •    1  /•  •  '   ir>  1        -tT.    1  BlRKBNHBAD, 

should  have  the  right  of  conveymg  tramc  over  the  Birken-  Lanoashirk. 
head,  Lancashire,  and  Cheshire  Junction  Railway  until  ^juncton** 
an  Act  should  be  obtained  for  the  purpose  of  authorising  ^^"-^^^  Co. 
a  lease  of  that  railway  to  the  associated  Companies,  pro- 
vided such  Act  could  be  obtained  after  two  bon&  fide  ap- 
plications to  Parliament  in  the  years  1852  and  1853,  the 
associated  Companies  paying,  in  respect  of  the  traffic  which 
should  pass  over  any  part  of  either  of  the  lines  of  the  as- 
sociated Companies  to  or  from  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway,  602.  per  cent,  of  the  sums 
which  might  be  received  from  the  rates  which  they  should 
charge  for  the  conveyance  of  such  traffic;  and  in  respect 
of  other  goods  conveyed,  as  to  the  carriage  of  which  the 
Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 
Company  were  to  give  the  associated  Companies  certain  as- 
sistance and  advantages,  the  payment  was  to  be  752.  per  cent, 
of  the  sums  to  be  charged  for  the  traffic  by  the  associated 
Companies.  As  soon  as  the  Act  should  be  obtained,  a  lease 
of  the  Birkenhead  Railway  was  to  be  completed,  and  all 
their  property  and  plant,  whether  fixed  or  moveable,  ex- 
cepting only  some  specified  surplus  land  and  buildings, 
were  to  be  transferred  to  the  associated  Companies;  but 
that  agreement  was  to  be  held  (subject  to  the  Parlia- 
mentary powers  being  obtained)  to  secure  the  Birkenhead 
Railway  Company  32.  per  cent,  on  the  capital  of  2,000,0002. 
sterling,  as  a  fixed  and  guaranteed  rent  for  their  line  and 
all  the  property,  plant,  and  revenues  of  their  Company, 
from  the  1st  of  July,  1852,  until  the  30th  of  June,  1854; 
and  after  that  date  32. 10&  per  cent,  on  the  same  capital 
was  to  become  payable  for  one  year,  until  the  30th  of  June, 
1855;  and  afterwards  42.  per  cent,  per  annum  was  to  be 
paid  in  perpetuity  on  the  same  capital;  with  an  option  to 
the  Birkenhead  Railway  Company,  at  any  time  after  the 


Railway  Ca 
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1862.        amalgamation  of  the  three  Companies,  and  before  the  1st 

Winch        ^^  January,  1856,  to  amalgamate  at  par  their  fixed  capital 

BttKBNHBAD    ^^  2,000,000i.  ^terllng  with  the  amalgamated  capital  of  the 

Lancashirb,    three  Companies,  in  substitution  for  the  fixed  rent,  pro- 

joNCTioN      vided  the  Act  of  Parliament  should  have  conferred  upon 

them  such  power  of  amalgamation. 

An  Act  of  Parliament,  to  authorise  the  lease  and  amal- 
gamation was  to  be  applied  for  by  the  parties  bona  fide 
in  the  session  of  1852,  and  again,  in  case  of  need,  in  the 
subsequent  session  of  1853,  in  order  to  obtain  all  requi- 
site powers  and  authorities  for  that  object;  and  it  was 
stipulated  that  neither  Company  should  make  any  arrange- 
ments or  agreements  to  do  any  act  which  should  interfere 
with  or  prejudice  or  be  inconsistent  with  the  rights  and 
privileges  which  were  the  subject  matter  of  this  agreement, 
or  with  the  future  lease  and  possession  of  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  Railway.  A  more 
formal  agreement  was  to  be  drawn  up  and  submitted  for 
confirmation  by  the  shareholders  of  the  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company. 

A  meeting  of  the  shareholders  of  the  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company  was 
held  on  the  1st  of  November,  1851 ;  at  which  the  agreement 
of  the  15th  of  October,  1851,  was  produced  and  considered, 
and  resolutions  were  passed  to  the  following  eflect: — 

"  Resolved,  that  the  memorandum  of  agreement  with 
the  Great  Western  and  Shrewsbury  Companies,  dated  the 
13th  of  October,  1851,  be  confirmed  and  ratified. 

"  That  the  directors  of  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company  be  specially  em- 
powered to  ratify  and  confirm,  by  aflBxing  the  common 
seal  of  the  Company  to,  any  extension  of  agreement  with 
the  Great  Western  and  Shrewsbury  Railway  Companies, 
in  like  manner  as  if  such  extended  agreement  had  been 
submitted  to  a  meeting  of  proprietors  of  this  Company." 
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A  bill,  to  enable  the  Birkenhead,  Lancashire,  and  Che-        lB5i. 
shire  Junction  Railway  Company  to  lease  their  line  to  the       Winch 
Great  Western,  the  Shrewsbury  and  Birmingham,  and  the   BniK»iHaAi>, 
Shrewsbury  and  Chester  Railway  Companies,  or  to  the    Lancashim, 
trreat  Western  Railway  Company,  and  to  enable  the  Bir-      Jitnction 
kenhead  Railway  Company  to  amalgamate  with  the  asso-  ^^^ 

elated  Companies,  was  brought  into  Parliament,  and  was 
before  a  committee  of  the  House  of  Commons  for  con- 
sideration. Owing  to  a  difference  between  the  Birken- 
head Railway  Company  and  the  amalgamated  Companies, 
a  meeting  of  shareholders  of  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway  Company  had,  by  a  reso- 
lution, required  their  directors  not  to  proceed  with  the  bill 
so  far  as  that  Company  was  concerned.  The  bill,  however, 
had  not  been  withdrawn,  and  it  was  still  before  Parlia- 
ment; and,  although  the  Birkenhead  Railway  Company 
was  unwilling  to  procure  the  bill  to  pass  into  a  law,  the 
amalgamated  Companies  were  desirous  that  the  bill  should 
pass. 

A  special  general  meeting  of  the  shareholders  of  the 
Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 
Company,  was  held  in  Birkenhead,  on  the  18th  of  May, 
1852,  for  the  purpose  of  considering  the  bill  before  Par- 
liament; and  also  for  the  purpose  of  considering  an  agree- 
ment for  the  working  of  the  railways  of  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  Railway  Company  by 
the  London  and  North  Western  Railway  Company.  This 
meeting  was  opened  pro  form&  only,  and  was  adjourned  to 
the  2 1  St  of  May. 

At  the  meeting  of  the  2l6t  of  May,  the  heads  of  a  pro- 
posed agreement  were  produced,  which  were  in  the  follow- 
ing terms: — 

"  Heads  of  a  proposed  agreement  between  the  Birken- 
head, Lancashire,  and  Cheshire  Junction  Railway  Company, 
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1862.        and  the  London  and  North  Western  Railway  Companj:^ 

WwcH^      ^^®  London  and  North  Western  Railway  Company,  for  a 

^'  term  of  ninety-  nine  years,  to  work  the  lines  of  the  Birken- 

LANCAftHiAi,    head  Railway  Company,  using  the  property  and  plant 
Junction      ^^  ^^^  latter  Company,  except  the  lands  and  bmldingi 

Bailway  Co.    specified  in  the  first  Schedule.    The  London  and  Nortk 
Western  Railway  Company  to  run  as  many  trains  as  the 
traffic  of  the  Birkenhead  Railway  Company  shall  from 
time  to  time  require,  not  fewer  than  are  at  present,  iX 
fares  and  rates  to  be  fixed  by  the  Birkenhead  Railway 
Company,  it  being  understood,  that  for  the  through  traffic 
the  fares  and  rates  shall  be  the  same  as  those  chaiged 
by  the  London  and  North  Western  Railway  Company  from 
the  same  places.     The  sum  to  be  allowed  the  London 
and  North  Western  Railway  Company  for  working  ex- 
penses, including  passenger  duty,  maintenance,  and  depre- 
ciation of  way,  works,  and  plant,  and  general  charges,  to  be 
such  proportion  of  the  gross  receipts  as  similar  expenses  of 
the  whole  railways  of  the  London  and  North  Western  Rail- 
way bore  to  the  gross  receipts  on  such  railways  the  preceding 
half  year,  a  proportionate  allowance  to  be  made  to  the 
London  and  North  Western  Railway  Company  on  account 
of  traffic  carried  over  the  lines  of  the  Birkenhead  Railway 
Company  by  other  parties.     The  traffic  of  the  Birkenhead 
Railway  Company,  for  the  purposes  of  this  arrangement^ 
to  include  (or  the  Birkenhead  Railway  Company  shall  be 
credited  in  respect  of  their  mileage  shares  as  if  it  included) 
the  traffic,  if  any,  carried  by  the  London  and  North  West- 
ern Railway  Company  to  and  from  Shrewsbury,  and  places 
west,  north,  and  north  west  of  Shrewsbury  (including  the 
traffic  passing  over  the  Holyhead  Railway,  or  any  railway 
or  branch  railways  now  or  hereafter  belonging  to  or  con- 
nected therewith)  to  and  from  Manchester,  to  and  from 
Shrewsbury  and  the  places  aforesaid,  and  Liverpool  and 
Birkenhead  (which  two  latter  towns,  for  the  purposes  of 
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this  clause,  are  to  be  considered  identical),  and  to  and  from        1862. 
Shrewsbury  and  the  places  aforesaid,  and  the  several  rail-       Winch 
ways  uniting  with  the  lines  of  railway  of  the  London  and   ^  h„^*h 
North  Western  Railway  Company  at  Liverpool  and  Man-    Lanca8h»r, 
Chester,  or  any  intermediate  places  between  Liverpool  and      junction 
Manchester.     The  property  and  plant  of  the  Birkenhead    '^■^^''^^^^* 
Railway  Company  to  be  valued  and  restored  at  the  termin- 
ation of  the  agreement  of  the  same  working  value.     The 
line  between  Chester  and  Birkenhead  to  be  put  into  an  effi- 
cient state  of  repair  by  the  Birkenhead  Railway  Company. 
Provisions  for  accurate  returns  of  traffic,  and  inspection 
of  books  and  accounts;  existing  traffic  not  to  be  reduced. 
Applications  to  Parliament,  if  needfuV  for  appointment  of 
joint  committee,  but  not  to  possess  or  exercise  powers  in- 
consistent with  the  Acts  of  Parliament  of  the  respective 
Companies.    Nothing  in  proposed  agreement  to  affect  the 
existing  agreements,  but  same  only  to  be  suspended  during 
the  existence  of  the  proposed  agreement    Nothing  in  pro- 
posed agreement  to  affect  or  prejudice  the  powers,  rights, 
and  privileges  of  the  Shrewsbury  and  Chester  Railway 
Company,  contained  in  that  Company's  Act  of  Parliament 
passed  in  the  session  of  1851.     The  usual  provisions  for 
referring  differences  to  arbitration." 

The  bill  charged,  that  a  formal  agreement,  alleged  to 
comprise  the  terms  set  forth  in  the  above  heads,  and  pur- 
porting to  be  made  between  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway  Company  of  the  one  part, 
and  the  North  Western  Railway  Company  of  the  other  part, 
bad  been  prepared  at  the  instance  of  and  adopted  by  the 
directors  of  each  of  the  Companies;  and  that  it  had  been 
sealed  and  duly  executed,  or  that  it  would  be  both  sealed 
and  executed  by  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  Company,  and  acted  (»n  and  carried  out 
by  that  Company  and  their  directors,  officers,  and  agents, 
unless  the  Company,  their  directors,  officers,  and  agents, 
should  be  restrained  from  so  doing  by  injunction. 
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1852.  The  bill  also  charged^  that  the  directors  of  the  Birken- 

WiNCH  head,  Lancashire,  and  Cheshire  Junction  Railway  Com- 

BxRK»fHBAii,  pany  were  prepared  to  authorise  the  sealing  of  the  propos- 

Lancashiri,  ^  airreement ;  and  that  they  had  the  seal  of  the  Company 

AND  ChBSHIRB  .  .       . 

Junction  under  their  control ;  and  that  the  plaintiff  could  not  ob- 
tain the  possession  thereof,  or  institute  this  suit  in  the 
name  of  or  by  the  authority  of  the  Company. 

The  bill  also  charged,  that  the  proposed  agreement,  the 
heads  whereof  are  above  set  forth,  was  illegal  and  a  fraud 
on  the  agreement  of  the  15th  of  October,  1851,  and  beyond 
the  powers  of  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  Company  on  the  one  hand,  and  of  the 
London  and  North  Western  Railway  Company  on  the  other; 
and  that  the  effect  thereof  would  be  to  place  the  lines  of 
the  Birkenhead,  Lancashire,  and  Cheshire  Junction  Rail- 
way Company,  and  the  property  and  plant  thereof,  com- 
pletely in  the  hands  and  under  the  control  of  the  London 
and  North  Western  Railway  Company  for  ninety-nine 
years,  and  to  transform  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company  into  an  undertaking 
materially  at  variance  with  that  in  which  the  shareholders 
became  interested  as  shareholders;  and  that  the  Birken- 
head, Lancashire,  and  Cheshire  Junction  Railway  Com- 
pany, unless  restrained  by  injunction,  would  make  over  the 
lines  and  property  and  plant  of  that  Company  to  the  Lon- 
don and  North  Western  Railway  Company  upon  the  foot- 
ing of  the  proposed  agreement;  and  that  the  said  proposed 
agreement  was  illegal  and  unauthorised  by  any  Act  of  Par- 
liament, and  was  invalid,  independently  of  its  being  a  fraud 
on  the  agreement  of  October,  1851. 

The  bill  further  charged,  that  the  London  and  North 
Western  Railway  Company  claimed  to  have  an  interest  in 
the  matters  in  question ;  and  that  they,  acting  in  collusion 
with  the  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company,  and  acting  upon  the  proposed  agree- 
ment, threatened  and  intended  to  possess  themselves  of 
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the  lines  of  the  Birkenhead,  Lancashire,  and  Cheshire  June-        1852. 
tion  Railway,  and  of  the  plant  and  property  thereof  Winch 

The  bill  further  charged,  that  it  was  intended  to  hand   ^      ^- 
over  the  property,  plant,  and  lines  of  the  Birkenhead,  Lan-    Lahcashiri, 
cashire,  and  Cheshire  Junction  Railway  to  the  London  and      Junction 
North  Western  Railway  Company,  on  Friday,  the  21st,  or   ^"-^^^  ^ 
Saturday,  the  22nd  of  May,  in  pursuance  of  the  agreement 
which  would  be  submitted  to  the  meeting  on  Friday,  the 
21st  of  May,  and  executed,  unless  the  Court  should  inter- 
fere, as  was  sought  by  the  bill;  and  that  the  persons  who 
have  the  management  of  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company  had  prepared  and 
threatened  to  carry  out  the  agreement;  and  that  they  al- 
leged, that  they  were  authorised  to  do  so  by  some  vote  of 
the  majority  of  the  shareholders  of  the  Company;  whereas 
the  bill  charged,  that  any  such  vote  was  wholly  beyond  the 
powers  of  any  number  of  the  shareholders  of  the  Company 
effectually  to  give  lawful  authority  for  the  execution  and 
carrying  out  of  the  terms  of  the  proposed  agreement. 

The  prayer  of  the  bill  was,  that  the  defendants,  the  Bir- 
kenhead, Lancashire,  and  Cheshire  Junction  Railway  Com- 
pany, their  directors,  officers,  and  agents,  may  be  restrain- 
ed by  the  order  and  injunction  of  this  honourable  Court 
from  putting  their  seal  to,  or  otherwise  executing,  or  caus- 
ing or  permitting  the  execution  of  the  proposed  agreement 
in  the  bill  filed  in  this  cause  mentioned,  or  any  agreement 
comprising  the  terms  of  the  said  heads  of  the  proposed 
agreement,  or  any  material  parts  of  such  terms,  and  from 
acting  on  the  footing  of,  or  in  accordance  with,  the  said 
proposed  agreement.  And  that  the  said  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company,  their 
directors,  officers,  and  agents,  may  likewise  be  restrained 
by  the  order  and  injunction  of  this  honourable  Court  from 
making  over  to  the  said  London  and  North  Western  Rail- 
way Company,  their,  the  said  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company's  lines  of  railway. 
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1862.        plant,  or  property,  or  any  part  or  parts  thereof,  upon  the 

Winch        footing  of  the  said  proposed  agreement,  or  otherwise.   And 

*•  that  the  said  London  and  North  Western  Railway  Com- 

Lancaahi&b,    pany,  their  directors,  servants,  and  agents,  may  be  restrain* 

Junction      cd,  by  the  order  and  injunction  of  this  honourable  Court, 

Railway  Co.   {^q^  taking  possession  of  the  said  lines  of  railway,  plant, 

and  property,  as  proposed  and  threatened,  or  otherwisa 

None  of  the  circumstances,  as  above  stated,  were  denied 
by  the  affidavits  for  the  defendants. 

The  bill  having  been  filed,  an  interim  order,  restraining 
the  defendants,  in  the  terms  of  the  prayer  of  the  bill,  was 
granted  on  the  20th  of  May,  extending  over  the  24th  of 
May.  This  order  was  continued  until  after  the  hearing 
upon  the  demurrer  and  motion. 

The  London  and  North  Western  Railway  Company  hav- 
ing filed  a  demurrer  to  the  bill,  the  cause  now  came  on 
for  argument  upon  this  demurrer;  and  at  the  same  time 
upon  a  motion  by  the  plaintifi^  for  an  injunction  in  the 
terms  of  the  prayer  of  the  bill. 

Mr.  Bacon,  Mr.  FoUett,  and  Mr.  J.  V,  Prior,  in  support 
of  the  demurrer,  on  the  following  grounds: — First,  for 
want  of  equity.  Second,  that  the  plaintifi^  and  the  per- 
sons on  whose  behalf  he  sued,  had  not  common  interest 
in  the  subject  of  the  suit  Third,  that  the  directors  of 
the  Birkenhead,  Lancashire,  and  Cheshire  Junction  Rail- 
way Company  were  necessary,  but  had  not  been  made, 
parties.  Fourth,  that  such  of  the  shareholders  of  the 
Company  as  were  desirous  that  the  acts  which  the  bill 
sought  to  restrain  were  not  parties  to  the  suit.  And, 
fifthly,  ore  tenus,  that  the  London  and  North  Western 
Railway  Company  were  improperly  made  parties. 

Whether  the  proposed  agreement  were  illegal  or  not, 
the  plaintiflf,  not  being  a  shareholder  in  the  London  and 
North  Western  Railway  Company,  could  have  no  equity 
to  restrain  that  Company  from  entering  into  the  agree- 
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1862. 


Winch 


Railway  Co. 


ments.    They  are  not  necessary  parties:    The  Shrewsbury 

and  Chester  RaUway  Compcmy  v.  The  Shrewdmry  and  Bir- 

vningham  Railway  Compa/ny  (a).     The  question  is  one  of  -       *• 

internal  regulation,  into  the  discussion  of  which,  if  not  ne-    LANCASHaa, 
. .  .       ^  .  .     .  .       AND  CexsaiRS 

cessary  parties,  other  Companies  ought  not  to  be  brought.      Junctidn 

It  is  not  an  agreement  for  a  partnership,  which  might  give 
a  shareholder  in  the  plaintiff's  Company  such  an  interest 
in  the  London  and  North  Western  Railway  Company  as  to 
entitle  him  to  make  them  defendants.  Again,  it  is  not  a 
concession  by  the  plaintiff's  Company  to  these  defendants, 
of  the  rights  and  duties  of  the  plaintiff's  Company,  which 
was  the  case  in  Beman  v.  Rufford  (6),  but  it  is  simply  an 
agreement  authorising  the  defendants  to  work  the  line,  and 
to  become  carriers  over  it,  which  is  sanctioned  by  the  87th 
section  of  the  Railways  Clauses  Consolidation  Act  (c). 

But  whatever  the  agreement  may  be  in  terms,  nothing 
illegal  was  intended;  the  agreement  itself  provides  that 
as  to  such  parts  of  it  as  could  not  be  carried  out  without 
the  sanction  of  the  legislature,  an  application  to  Parlia- 
ment should  be  made.  So  far,  therefore,  as  this  bill  com- 
plains that  the  agreement  is  to  do  illegal  acts,  it  is  mere- 
ly an  agreement  to  apply  to  Parliament  to  obtain  an  Act 
of  Parliament,  which  is  not  illegal 


(a)  1  Sim.,  N.  S.,  410. 

(b)  ]d.  650. 

(c)  By  section  87,  it  is  enact- 
ed as  follows : — "  It  shall  be  law- 
ful for  the  Company  from  time 
to  time  to  enter  into  any  con- 
tract with  any  other  Company, 
being  the  owners  or  lessees  or  in 
possession  of  any  other  railway, 
for  the  passage  over  or  along  the 
railway  by  the  special  Act  au- 
thorised to  be  made  of  any  en- 
gines, coaches,  waggons,  or  other 
carriages  of  any  other  Company, 
or  which  shall  pass  over  any 
other  line  of  railway,  or  for  the 


passage  over  any  other  line  of 
railway  of  any  engines,  coaches, 
waggons,  or  other  carriages  of 
the  Company,  or  which  shall  pass 
over  their  line  of  railway,  upon 
the  payment  of  such  tolls  and 
imder  such  conditions  and  re- 
strictions as  may  be  mutually 
agreed  upon ;  and  for  the  purpose 
aforesaid,  it  shall  be  lawful  for 
the  respective  parties  to  enter 
into  any  contract  for  the  division 
or  apportionment  of  the  tolls  to 
be  taken  upon  their  respective 
railways." 


VOL.  V. 


P  P 
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1852.  The  plaintiff  can  have  no  interest  in  common  with  such 

"wiNCH^      ^^  *^®  shareholders  as  have  shewn  that  they  desire  to  do 

*'  the  very  thinir  which  this  bill  seeks  to  restrain.     He  can 

BlRKXNHIAO,  . 

liANCASHuiB,    have  no  common  interest  with  those  shareholders  who  are 
jiTNcnoN      endeavouring  to  conclude  this  agreement    So  far  are  thej 

Railway  Ca  £^^  having  any  common  interest,  that  they  have  an  en- 
tirely different  interest,  which  is  not  represented  in  this 
suit,  but  which  ought  to  be  represented  by  some  share- 
holders, who  should  be  made  parties  defendants  to  protect 
their  interests;  and  on  this  ground  the  suit  is  defective. 
The  bill  complains  of  the  acts  of  the  directors  in  their  offi- 
cial  character,  as  being  contrary  to  their  duty;  it  charges 
that  they  have  the  corporate  seal  under  their  control, 
and  it  seeks  to  restrain  their  affixing  the  corporate  seal  to 
the  agreement,  and  doing  other  acts  in  their  official  char- 
acter, which  it  charges  that  they  intend  to  do.  They 
ought,  therefore,  to  have  been  made  defendants,  to  give 
them  an  opportunity  of  justifying  or  explaining  their  con* 
duct,  and  defending  themselves.  The  bill  is,  therefore, 
defective  in  not  making  them  parties  as  defendants. 

This  is  not  a  question  for  decision  in  Court;  it  is  a 
question  of  internal  regulation,  to  be  decided  by  the  plain- 
tiff's Company  themselves,  at  a  general  meeting,  in  which 
the  majority  should  bind  the  whole  Company. 

They  cited  Foss  Y,Earbotil€{a),  Mozley  y.  Alston  (b),  Lord 
V.  The  Copper  Miners  Company  (c). 

Mr.  Rolty  Mr.  EJmaley^  and  Mr.  Oiffard^  in  support  of 
the  biU. 

The  agreement  complained  of  is  illegal.  It  is  against 
the  policy  of  the  Acts  of  Parliament  by  which  the  Com- 
pany is  regulated ;  and  if  it  be  illegal,  it  could  not  be  ren- 
dered valid  by  the  express  sanction  of  every  shareholder: 
Beman  v.  Rufford(d).  The  scope  of  the  agreement  is  an 
entire  delegation  by  the  plaintiff's  Company  to  the  London 

(a)  2  Hare,  461.  (c)  2  Ph.  740. 

(b)  1  Ph.  790.  (d)  1  Sim.,  N.  S.,  660.      .. 
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and  North  Western  Railway  Company  of  all  the  privileges,        IB6% 
powers,  and  duties,  which  the  legislature  has  imposed  on       wwch 

and  given  to  the  plaintiff's  Company,  leaving  only  to  them  «      ^' 

the  mere  surplus  profit  of  working  the  line.     But  the  duty  Lancashihi, 

AND  CHKBHIRS 

of  working  the  line,  of  fixing  the  times  for  starting  the  Junction 
trains,  and  of  appointing  guards  and  other  officers,  de- 
volves on  the  Birkenhead,  Lancashire,  and  Cheshire  Junc- 
tion Railway  Company,  and  various  other  duties  are  im- 
posed on  that  Company  by  the  108th  section  of  the  Rail- 
ways Clauses  Consolidation  Act.  The  Acta  contain  no 
authority  to  delegate  these  duties  (a). 

The  87th  and  90th  sections  of  the  Railways  Clauses  Con- 
solidation Act  do  not  oblige  the  Birkenhead  Company  to 
become  common  carriers  on  their  line;  they  may  allow 
any  Company  or  persons  to  be  carriers  upon  their  line,  but 
they  can  give  no  exclusive  right  to  any  other  Company; 
they  are  under  an  obligation  to  give  the  same  privilege  to 


(a)  With  respect  to  the  regu- 
lating of  the  use  of  the  railway, 
it  is  by  the  108th  section  of  8  & 
9Victc  20,  enactedas  follows  ^— 

"^  It  shall  be  lawful  for  the  Com- 
pany, from  time  to  time,  subject 
to  the  provisions  and  restrictions 
in  this  and  the  special  Act  con- 
tained, to  make  regulations  for 
the  following  purposes,  (that  is 
to  say)— 

"For  regulating  the  mode  by 
which,  and  the  speed  at  which, 
carriages  using  the  railway  are 
to  be  moved  or  propelled ; 

"^  For  regulating  the  times  of 
the  arrival  and  departure  of  any 
such  caniages; 

**  For  regulating  the  loading  or 
unloading  of  such  carriages,  and 
the  weights  which  they  are  re- 
spectively to  carry ; 

**For  regulating  the  receipt 

P  P 


and  delivery  of  goods  and  other 
things  which  are  to  be  conveyed 
upon  such  carriages ; 

'^  For  preventing  the  smoking 
of  tobacco  and  the  commission  of 
any  other  nuisance  in  or  upon 
such  carriages,  or  in  any  of  the 
stations  or  premises  occupied  by 
the  Company; 

^^  And,  generally,  for  regulating 
the  travelling  upon  or  using  and 
working  of  the  railway : 

^Bnt  no  such  regulation  shall 
authorise  the  closing  of  the  rail- 
way, or  prevent  the  passage  of 
engines  or  carriages  on  the  rail- 
way at  reasonable  times,  except 
atany time,  when,  in  consequence 
of  any  of  the  works  being  out  of 
repair,  or  firom  any  other  suffi- 
cient cause,  it  shall  be  necessary 
to  close  the  railway,  or  any  part 
thereof." 
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1852.  other  Companies  or  persons.     The  law  gives  to  the  origi- 

Winch  ^^^  Company  the  powers  which  cannot  he  delegated,  and 

''•  which  they  are  hound  to  retain  in  order  that  they  may 

Lancashirs,  regulate  the  traffic  on  the  line.     The  contract  complained 

Aun  Chsrhirb 

Junction      of  also  gives  over  the  plant  of  the  plaintiff's  Company  to 
WAY  Co.  ^jj^gg  defendants;  but  it  is  equally  beyond  the  powers  of 
this  Company  to  give  the  exclusive  use  of  its  plant,  the 
turn-tables,  tanks,  &;c.,  to  any  other  Company. 

The  agreement  proposes  such  terms  between  the  Com- 
panies, which,  if  they  do  not  form  a  partnership,  create 
such  intimate  relations  between  them  as  to  entitle  each 
shareholder  in  the  one  Company  to  seek,  by  suit  against 
the  other  Company,  to  restrain  its  being  entered  into,  and 
entitles  the  plaintiff  to  urge  that  the  defendants,  the  Lon- 
don and  North  Western  Railway  Company,  will  be  acting 
ultra  vires,  if  they  use  their  capital  in  working  under- 
takings, or  if  they  become  common  carriers  upon  lines, 
other  than  their  own. 

It  is  objected  that  this  suit  is  improperly  framed.  The 
principle  is,  that  any  shareholder  may  prosecute  a  suit  in 
this  Court  to  prevent  the  Company  from  doing  any  act 
beyond  or  contrary  to  its  powers  or  duties:  the  Company 
is  answerable  as  a  corporation.  No  part  of  the  relief  ask- 
ed is  against  the  directors  personally ;  it  is  only  against  the 
corporation,  and  it  is  altogether  unnecessary  to  make  the 
directors  parties  individually.  The  acts  of  the  directors 
are  the  acts  of  the  Company:  Bagshaw  v.  The  Eastern 
Union  Raikuay  Company  (a). — They  cited  also  Adley  v. 
The  Whitstable  Company  (6),  Bromley  v.  Smith  (c),  Preston 
V.  The  Grand  Collier  Dock  Company  (d),  Colm^an  v.  The 
Eastern  Counties  Railway  Company  {e),  Ward  v.  The  Society 
of  Attomies^f),  and  Mozley  v.  Alston  (g). 

(a)  7  Hare,  114;  jS,  O.y  2  Mac.  (d)  11  Sim.  327. 

&  G.  389.  (e)  10  Beav.  1. 

(6)  19  Ves.  315.  (/)  1  CoU.  370. 

(c)  1  Sim.  8.  (g)  1  Ph.  790. 
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Mr.  FoUett  in  reply. — ^The  cases  cited  in  support  of  the  ^®*2- 

defendants'  case  were  decided  either  on  a  motion  or  at  the  Winch 

hearing  of  the  cause.     The  present  argument  is  upon  a  de-  bhikknotaii, 

murrer.     The  question  here  raised  is,  whether  there  is  any  J-^wcashibb, 

,   .  .  ,   .  ,   .    ,  ^^^  CHMHnUi 

thing  m  this  agreement  which  makes  it  necessarily  illegal.      Junction 
The  agreement  is  not  like  that  in  Beman  v.  RufforcL    The  ^^^ 

whole  agreement  is  controlled  by  the  clause,  which  pro- 
vides,  that  if  it  contain  any  stipulation  inconsistent  with 
the  Act  of  Parliament,  it  shall  be  regulated  by  an  Act  to 
be  obtained.  It  is  competent  to  the  parties  to  agree  to  ap- 
ply for  an  Act  of  Parliament ;  and  nothing  prohibited  is 
agreed  to  be  done,  except  under  the  authority  of  an  Act 
to  be  obtained. 

The  plaintiff  says,  that  it  must  be  inferred,  and  therefore 
that  it  must  be  assumed,  that,  under  this  agreement  all 
the  powers  of  the  plaintiff's  Company  are  to  be  transferred 
to  the  London  and  North  Western  Railway  Company,  and 
on  that  they  conclude  that  the  agreement  is  contrary  to 
the  108th  section.  It  is  however  quite  consistent  with  the 
contract  that  the  plaintiffs  Company  should  retain  all  the 
powers  given  to  them  by  that  section. 

The  real  object  of  this  bill  is  to  establish  the  agreement 
of  the  15th  of  October,  1851,  under  colour  of  establishing 
the  illegality  of  the  proposed  contract  with  the  London  and 
North  Western  Railway  Company.  But  it  is  submitted,  that, 
if  this  contract  is  illegal,  the  contract  of  1851  is  also  illegal 

The  Vice-Chancellob  said,  he  wished  to  hear  the 
arguments  on  the  motion  for  an  injunction  before  de- 
ciding the  question  on  the  demurrer. 

Mr.  RoUj  Mr.  Elmsley^  and  Mr.  CUffard,  in  support  of  the 
motion  for  an  injunction,  cited  Pick/ord  v.  The  Orand  Junc- 
tion Canal  Company  (a),  and  The  Great  Northern  Railway 
Company  v.  The  Eastern  Counties  Railway  Company  (6). 

(a)  10  M.  &  W.  399.  (b)  9  Hare,  306. 
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1859.  Mr.  BeiheU  and  Mr.  0.  L.  Russell,  for  the  defendants  the 

Winch        Great  Western  Railway  Company,  supported  the  motion 
^      **  for  an  injunction  on  the  ground  of  the  illegality  of  the 

Lancashibs,    agreement,  and  also  on  the  ground  that  it  was  inconsist- 
juNcnoN      ent  with  the  obligations  of  the  Birkenhead  Company,  un- 
Ratlway  Co.   ^^^  ^j^^  agreement  of  October,  1851,  which  was  an  agree- 
ment of  a  very  different  character  and  entirely  legal — 
They  cited  Hitchins  v.  Congreve  (a). 

Mr.  Daniel  and  Mr.  Selmyn,  for  the  defendants  the 
Birkenhead,  Lancashire  and  Cheshire  Junction  Railway 
Company,  opposed  the  motion. 

Mr.  Bacon,  Mr.  FoUett,  and  Mr.  J,  F.  Prior,  for  the 
London  and  North  Western  Railway  Company,  also  op- 
posed the  motion. 

In  the  course  of  the  argument  the  following  cases  were 
cited: — The  Oreat  Western  Railway  Company  v.  The  Bir- 
mingham and  Oxford  Junction  Railway  Company  (h), 
Ware  v.  IThe  Grand  Junction  Water  Works  Company  (c), 
Hodgson  v.  Earl  Powis  (d),  Cohen  v.  WiUcinson  (c),  Stevens 
V.  The  South  Devon  Railway  Company  (f).  The  Oreat 
Northern  Railway  Company  v.  The  Eastern  Counties  Ra3r 
way  Company  (g),  Haines  v.  Taylor  (A). 

Mr.  RoU  began  his  reply,  but  was  stopped  by  the  Court 

The  Vicb-Chancellor  said,  he  might  perhaps  relieve  the 
counsel  in  support  of  the  motion  for  an  injunction  from  some 
part  of  the  reply.  With  respect  to  the  agreement,  beyond 
that  part  of  it  which  provided  for  an  application  to  Par- 

(a)  4  Buss.  662.  &  G.  481. 

(b)  2  Ph.  697.  (/)  13  Beav.  48. 

(c)  2  Buss.  &  My.  470.  (^)  9  Hare,  306. 

(d)  1  De  G.,  Mac,  &  G.  6.  (h)  2  Ph.  209. 

(e)  12  Beav.  125,  138;  1  Mac. 
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liament,  his  Honour  thought  it  was  not  within  the  powers  of  1852. 
either  of  the  Companies,  as  the  agreement  stood ;  they  could  wmoH 
not  perform  it  with  their  present  statutory  powers.     He  •• 

wished  to  know  what  injunction  the  plaintiff  asked  with    Lamcasbhib, 
reference  to  the  other  parts  of  the  case.  ^''jwS^' 

Mr.  Rolt — ^All  that  we  desire  is,  that  the  defendants 
should  not  act  upon  that  agreement. 

The  Vice-Chancelloe. — I  do  not  say  that  an  agreement 
for  applying  to  Parliament  for  these  powers,  or  an  agree- 
ment not  to  come  into  effect  till  powers  shall  have  been 
obtained  firom  Parliament,  is  illegal 

Mr.  Rolt, — All  that  the  plaintiff  asks  is,  that,  in  the  terms 
adopted  in  the  cases  which  have  been  referred  to,  the 
Court  should  not  permit  the  defendants  to  apply  the  funds 
of  the  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company  towards  any  application  to  Parliament. 
The  plaintiff  does  not  want  to  restrain  them  from  going  to 
Parliament  to  get  such  an  agreement  as  that  now  under 
discussion.  The  plaintiff  asks  that  the  defendants,  the 
Birkenhead  Company,  may  be  restrained  from  putting  the 
seal  to  the  agreement  in  question  until  it  shall  *have  re- 
ceived the  sanction  of  Parliament;  and  also  that  they  may 
be  restrained  from  delivering  over  the  plant  or  property, 
unless  and  until  it  shall  be  sanctioned  by  Parliament. 

The  Vice-Chakcblloe. — ^The  plaintiff  seeks  to  restrain 
the  defendants  from  putting  their  seal  to  or  otherwise  ex- 
ecuting, or  causing  or  permitting  the  execution  of,  the  pro- 
posed agreement  in  the  bill  filed  in  this  cause  mentioned, 
or  any  agreement  comprising  the  terms  of  the  heads  of  the 
proposed  agreement.  Now,  as  I  understand  the  agree- 
ment, it  contains  in  itself  a  clause  which,  subject  to  any- 
thing that  may  be  urged  by  the  plaintiff,  would  make  it 
innocent    There  are  two  distinct  things,  one^  the  execu- 
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1852.        tion  of  an  agreement,  and  the  other,  the  acting  upon  it  by 

WwcH        delivering  over  the  property.    Subject  to  anything  that  the 

BiaKSNH         plaintiflP  may  say,  I  should  feel  some  diflSculty  in  deter- 

Lancasbirs    mining  that  the  defendants  are  not  to  be  allowed  to  put 

Junction      their  seal  to  an  agreement,  if  it  is  an  agreement,  that  Par- 

Railwat  Ca    liamentary  powers  are  to  be  applied  for,  for  the  purpose 

of  enabling  them  to  do  that  which  cannot  be  done  without 

the  sanction  of  Parliament 

Mr.  RoU. — ^Any  member  of  ft  Company  has  a  right  to 
have  the  Company  restrained  firom  affixing  their  seal  to 
an  illegal  agreement,  which  does  not  contain  a  condition 
that  it  shall  be  ineffectual  until  the  sanction  of  Parliament 
be  obtained.  The  agreement  now  under  consideration  is 
not  an  agreement  of  that  kind.  The  plaintiff  is  also  en- 
titled to  an  injunction  to  restrain  the  Company  from  act- 
ing on  that  agreement,  or  making  over  their  railway,  plant, 
or  property  to  the  London  and  North  Western  Railway 
Company,  upon  the  footing  of  the  proposed  agreement^  un- 
less and  until  that  agreement  shall  have  received  the  sanc- 
tion of  Parliament.  The  plaintiff  will  not  urge  that  the 
words  "or  otherwise,"  in  the  notice  of  motion,  should  form 
part  of  the  injunction. 

The  Vioe-Chancellor: — 

I  will  at  once  state  my  views  of  the  case. 

There  is  here  an  agreement,  the  object  of  which  is,  that 
the  London  and  North  Western  Railway  Company,  for  a 
term  of  ninety-nine  years,  may  work  the  line  of  the  Birken- 
head Railway  Company,  using  the  property  and  plant  of  the 
latter  Company,  except  the  land  and  buildings  specified  in 
the  first  schedule;  and  the  property  and  plant  of  the  Bir- 
kenhead Railway  Company  is  to  be  valued  and  restored 
at  the  termination  of  the  agreement,  of  the  same  working 
value.  It  appears  to  me  to  be  quite  plain,  that,  in  this 
undertaking  to  work  the  line,  the  London  and  North- 
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Western  Railway  Company  undertake  at  least  all  that  18^8. 
part  of  the  business  of  this  Company  which  is  carried  on  winch 
on  the  line  of  the  railway.  The  agreement  expresses  that  j^,^;^^^ 
the  London  and  North  Western  Hailway  Company  are  to  Lakcabhibi, 
run  the  trams,  with  an  express  provision  as  to  workmg  junction 
expenses;  pointing  out,  therefore,  that  what  is  meant  by 
working  is  the  maintenance  of  the  way,  and  making  good 
the  depreciation  of  the  way,  of  the  works,  and  of  the  plant. 
The  Company  who  work  the  other  railway  are  to  have  the 
use  of  the  property  and  plant  of  that  railway;  and  that 
must  mean  the  exclusive  use  of  it  as  between  themselves 
and  the  Birkenhead  Railway  Company,  because  it  is  clear, 
thai,  if  the  London  and  North  Western  Railway  Company 
are  to  work  it  under  this  agreement,  the  Birkenhead  Rail- 
way Company  cannot  work  it;  they  must  part  with  the 
use  of  their  property  and  plant,  with  the  exception  of 
some  land  and  buildings,  for  the  purpose  of  working  it,  to 
the  other  Railway  Company.  I  think  that  it  is  impossi- 
ble that  that  can  be  carried  out  without  delegation  or 
transfer  to  the  London  and  North  Western  Railway  Com- 
pany of  some,  at  least,  of  the  duties  and  powers  which  are 
given  exclusively  to  the  Birkenhead  Railway  Company  by 
their  Acts  of  Parliament.  It  appears  to  me,  although 
the  Birkenhead  Company  are  not  at  all  bound  to  be  car- 
riers, that  what  is  called  working  the  line  is  a  duty  that 
is  imposed  by  the  Act  of  Parliament  upon  them;  and  it 
appears  to  me,  therefore,  that  the  agreement  is,  that  they 
shall  part  with  certain  statutory  powers  which  they  have 
no  authority  to  part  with,  and,  moreover,  that  they  are 
to  part  with  them  to  a  body  who,  by  their  constitution, 
cannot  accept  them.  The  London  and  North  Western 
Railway  Company,  as  I  understand  its  constitution  and 
objects,  cannot,  without  further  authority  from  Parlia- 
ment, undertake  the  working  of  another  line  of  railway. 
Now,  it  was  said,  that,  if  that  had  been  a  question  of  simple 
invalidity  of  the  agreement,  merely  resolving  itself  into 
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this,  that  the  agreement  is  not  mutual,  it  might  be  said 
that  it  was  for  the  Birkenhead  Railway  Company  to  con- 
«.  aider  whether  they  would  or  not  enter  into  an  agreement 

LjkNCAHHiR%    which  might  go  on  for  a  certain  time,  but  which  could  not 

AND  ChBRHIRK    1  r  J 

Junction        oe  entorceo. 

Railway  Co.  j^.  g^ems  to  me  that  it  is  not  a  simple  incapacity  on  the 
part  of  the  London  and  North  Western  Railway  Company 
to  undertake  the  working  of  this  railway,  but  that  it  is 
against  the  policy  of  these  Acts  of  Parliament.  I  think, 
therefore,  that  the  agreement  making  the  property  over 
to  them,  is  an  agreement  sayouring  of  ill^ality,  which 
any  shareholder  in  the  Birkenhead  Railway  Company  has 
a  right  to  ask  this  Court  to  restrain.  It  is  impossible 
to  say  that  the  working  of  the  line  by  the  London  and 
North  Western  Railway  Company  can  be  authorised  by 
the  87th  section  of  the  Railways  Clauses  Consolidation  Act, 
which  gives  them  limited  power  to  run  a  portion  of  their 
traffic,  where  it  is  necessary  for  the  purposes  of  their  own 
traffic,  over  the  other  line.  I  cannot  distinguish  an  agree- 
ment of  this  kind  from  an  agreement  for  a  leasa  It  is 
true  that  a  lease  is  not  mentioned;  but  this  agreement 
seems  to  me  to  have  all  the  attributes  and  consequences 
of  a  lease ;  and  it  is  not  contended  that  a  lease  is  within 
the  powers  conferred  by  the  clauses  of  these  Acts  of  Par- 
liament; so  that  it  appears  to  me  that  further  statutory 
powers  are  necessary,  either  to  enable  the  one  Company  to 
part  with,  or  to  enable  the  other  Company  to  accept,  the 
powers  which  are  proposed  by  this  agreement  to  be  given 
over. 

Now  the  agreement  itself  seems  to  contemplate  that  this 
is  to  be  done ;  for  it  says,  that  there  is  to  be  an  application 
to  Parliament,  if  needful  There  is  to  be  an  appointment  of 
a  joint  committee,  but  not  to  possess  or  exercise  powers  in- 
consistent with  the  Acts  of  Parliament  of  the  respective 
Companies.  If  the  agreement  were  for  an  application  to 
Parliament  for  the  necessary  powers,  or  if  it  were  an  agree- 
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ment  not  to  be  acted  upon  until  the  necessary  powers 
should  haye  been  obtained,  it  would  be  an  innocent  and  a 
lawful  agreement,  and  one  with  the  execution  of  wUdi  the  ^  *> 
Court  will  not  interfere.  It  appears  to  me,  not  only  on  Lancashxrb, 
the  allegations  of  this  bill,  but  on  the  uncontradicted  affi-  ^  Junctiok 
davits,  which  the  Court  proceeds  upon  on  motion,  that  ^^"•^^^Co. 
there  was  an  intention  that  the  agreement  should  be  so 
acted  upon  without  the  authority  of  Parliament,  and 
before  the  authority  of  Parliament  could  be  obtained,  if 
the  shareholders  agreed  to  it;  and  the  statement  in  the 
bill  is,  that  they  were  about  to  agree  to  it;  and  that,  at  a 
meeting  which  was  about  to  be  held,  there  was  no  doubt 
that  the  shareholders  would  agree  to  this;  and  that  it  was 
immediately  to  be  acted  upon  by  handing  over  the  pro- 
perty and  plant  of  the  Birkenhead  Company  to  the  other 
Company.  I  cannot  doubt,  that,  if  this  bill  had  not  been 
filed,  that  would  have  taken  place  on  the  21st  or  22nd  of 
this  month.  It  is  stated  that  there  was  the  intention  to  do 
it,  and  that  intention  is  not  contradicted  on  the  affidavits. 
Now,  it  is  very  true,  that,  after  an  interim  order  had  been 
made,  the  consideration  of  proceeding  with  this  agreement 
has  been  adjourned;  but  still  I  do  not  find  anything  in  the 
affidavits  disclaiming,  on  the  part  of  either  Company,  the 
intention  of  acting  on  this  agreement,  if  the  sanction  of 
their  shareholders  shall  be  obtained  without  waiting  for 
the  further  sanction  of  Parliament,  which,  it  appears  to 
me,  to  be  indispensable  they  should  have. 

Now  something  has  been  said  about  the  frame  of  the 
bill.  I  think  it  is  a  bill  correctly  framed  by  one  on  be- 
half of  himself  and  all  the  other  shareholder&  It  is  not 
necessary  to  refer  to  any  authority  further  than  the  very 
forcible  language  of  my  Lord  Cranworth  in  that  case  of 
Beman  v.  Rufford  (a),  in  which  he  said  that  any  one  share- 
holder may  come  on  behalf  of  all  to  prevent  what  he  calls 

(a)  1  Sim.,  N.  S.,  560. 
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1862.        an  infringement  of  the  law  of  the  concern.     I  do  not  think 

Winch        ^t  is  necessary  that  the  directors  should  be  parties.     The 

B      ''hbad    *^*  *^**  ^®  sought  to  be  restrained  is  the  act  of  the  Com- 

liANCASHiRB,    panv.     It  is  quite  sufficient  if  there  is  an  order  restrain- 

Junction      ing  the  Company.     The  Company  itself  cannot  act  except 

Rah, WAY  Co.   j^^  means  of  its  officers.     It  appears  to  me  that  the  suit  is 

properly  framed,  by  the  relief  being  sought  against  the 

Company  alone. 

A  good  deal  has  been  said  about  the  former  agree- 
ment between  the  other  associated  Companie&  That 
agreement  is  not  by  any  means  in  the  same  terms  as 
this,  there  are  quite  diiferent  observations  applicable  to  it 
There  is  here  no  attempt  to  conceal  the  interest  which 
the  Great  Western  Railway  Company  have  in  that  other 
agreement.  They  are  brought  before  the  Court  to  sup- 
port that  interest.  I  can  see  nothing  in  all  that  has 
taken  place  there  to  prevent  Mr.  Winch,  who  is  a  share- 
holder in  this  Company,  from  coming  and  seeking  to  pre- 
vent an  infringement  of  the  constitution  of  this  Company 
as  it  is  established  by  law.  However,  I  do  not  think  it  is 
necessary  to  grant  an  injunction  to  restrain  them  from 
putting  their  seal  to  it ;  that  part  will  take  care  of  itsel£ 
The  agreement,  as  I  said  before,  in  its  terms,  if  acted  upon, 
will  be  an  innocent  agreement  and  a  legal  one.  If  any 
agreement  beyond  their  powers  is  executed,  it  will  be  time 
enough  to  come  then  to  ask  the  Court  on  that  additional 
fact  to  act.  But  seeing  that  upon  this  evidence  there  was 
an  intention,  not  disputed  or  contradicted,  to  act  on  this 
agreement,  on  obtaining  the  sanction  of  a  meeting  of  share- 
holders, without  going  to  Parliament,  I  think  the  plaintiff 
is  entitled  to  an  injunction  in  the  terms  of  his  notice  of 
■  motion  to  restrain  the  Birkenhead  Railway  Company  from 
making  over  to  the  London  and  North  Western  Railway 
Company  the  Birkenhead  Railway  Company's  lines  of  rail- 
way, plant,  or  property,  or  any  part  or  parts  thereof,  on 
the  footing  of  the  agreement ;  and  that  the  London  and 


GASES  IN  CUANOEBT.  583 

North  Western  Railway  Company  may,  in  like  manner,  1852. 

be  restrained  from  taking  possession  of  the  said  lines  of  winch 

railway,  plant,  or  property,  or  any  part  thereof,  on  the  foot-  bj^^mnhead 

ing  of  the  agreement.     I  overrule  the  demurrer.  Lancahhirm, 

A  1  •     1  1  yM  ITT  Tk       .1  ^^^   CHBSHIRI 

As  to  the  agreement  with  the  Great  Western  Railway    ^  Junction 
Company,  it  appears  to  me  different  in  its  terms  from  this 
agreement 

The  injunction  was  in  the  terms  of  the  prayer  of  the 
bill  and  of  the  motion,  omitting  the  words  "  as  proposed 
and  threatened  or  otherwise,"  and  substituting  in  their 
place  the  words  "  on  the  footing  of  the  said  agreement.'' 


Railway  Ck>. 


Copley  v,  Smithson.  i%  22wrf. 

X  HIS  was  an  administration  suit,  in  which  the  usual  de-  An  infimt  de- 
cree had  been  obtained,  referring  it  to  the  Master  to  take  ©nhe  j JSdk? 
the  accounts;  upon  which  the  accounts  had  been  in  part  a^^iS  aT* 
taken.     One  of  the  defendants,  J.  M.  Copley,  was  an  infant,  **"**»  directing 

/•v»«j--  -r»  1-11  *  reference  to 

out  ot  the  Jurisdiction,     rrocess  had  been  prayed  against  the  Master  to 
him,  when  he  should  come  within  the  jurisdiction  of  the  ^kh^^^ 
Court.     He  had  recently  come  within  the  jurisdiction.         jeedingwhen 

"  ■'lie  came  withm 

the  juriBdiction. 

Mr.  Prendergast  now  moved  on  behalf  of  the  infant,  that  The  proper 

the  Court  would  appoint  him  a  guardian  on  his  appearance  infimt,  on  mo- 

in  Court.    He  also  asked  that  the  Court  would  direct  that  ^^rd^r""^ 

the  proceedings  might  be  adopted  on  behalf  of  the  infant.  P?"»^°«  ngoBot- 

duin;and,  hj 
_,     __         ^  a  separate  or- 

The  ViCB-ChANOELLOR  :  —  der,  to  obtain  a 

reference  to  the 

There  must  be  two  orders.     A  guardian  must  be  ap-  faster  to  in. 
pointed  in  the  first  instance,  which  I  will  now  do.     Upon  uufor  the b- 
a  separate  motion,  I  will  make  an  order,  directing  a  refer-  ^p*  ^"®^*  ^ 
ence  to  the  Master,  to  inquire  whether  it  is  for  the  benefit  «««din«;  and, 

i.   1      .    /.  1        1        1       n      1  1  -I.  if  so,  then  that 

of  the  infant  that  he  should  adopt  the  proceedings,  and,  if  the  in&nt  adopt 
yea,  permitting  this  defendant  to  adopt  them,  and  attend  thefoture^pixK^ 
the  future  proceedings.  ceeding^ 
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May  25<A.     BosTocK  v.  The  Nobth  Staffordshibe  Railway  Company. 

A  Railway  JljY  two  Acts  of  Parliament,  the  6  Geo.  3,  c.  xcvL,  and 
came,  by  con-  the  37  Geo.  3,  c.  XXX vi.,  the  Company  of  proprietors  of  the 
S'com"'  navigation  from  the  Trent  to  the  Mersey,  were  authori«ed 
pany,  the  owner  ^q  form  a  canal  and  branches,  and  to  supply  the  same  from 

of  a  canal,  with  ^  ^  ^  jtx   t' 

lands  acquired  springs  in  the  neighbourhood,  and  to  make  and  at  all 
owners  for  the  times  maintain  a  reservoir  in  a  vale  lying  between  Horton 
^Sfr^m  »^^  Rudyard,  called  Rudyard  Vale,  and  to  cut  a  trench 
which  to  iuppiy  from  the  rescrvoir  for  supplyinfij  water  from  the  reservoir 

water  to  the  ,  rr  j      r:> 

canal,  the  rights  to  their  canal  and  branches,  and  to  and  for  no  other  use 

of  fishinff  and  «     ^ 

sporting  over     or  purpose  whatsoever. 

^  foT^'^iSier      ^y  another  Act,  the  1  Will.  4,  c.  Iv.,  the  powers  of  the 

purpose,  being    Company  were  consolidated. 

reserred  to  the 

former  owners.  By  another  Act,  the  9  &  10  Vict.  c.  Ixxxv.,  ^'  The  North 

projected  aS^  Staflfordshire  Railway  (Pottery  line)  Act,  1848,"  the  North 

wUh  *  mSc*  Staffordshire  Railway  Company  was  incorporated,  and  the 

^KNTts  on  the  canal,  lands,  and  property  of  the  Navigation  Company  were 
rancheap'tnins,  vestod  in  the  Railway  Company,  and  all  the  powers  relat- 

^^leffated  a  ^^8  ^  ^'^  navigation  and  obligations  in  respect  of  the  same 

large  concourse  ^gj.g  transferred  to  the  Railway  Company.     And,  by  a 

of  persons,  who  ^  ,  ...        n 

trespassed  on  subsequent  Act  of  the  10  &  11  Vict.  c.  viii.,  all  the  above 
romSSg^  property  and  eflfects,  powers  and  obligations,  became  vested 
iMnsi<m^ouse    j^  ^he  North  Staflfordshire  Railway  Company. 

of  a  lady  and  ^        ^  . 

adjoining  the  The  Navigation  Company,  in  pursuance  of  the  powers 
injuiedherright  Contained  in  the  Act  of  37  Geo.  3,  took  from  the  propri- 
^J^owthe  ^*^^s  ^^  ^^  ^^^^  ^°  Rudyard  Vale  180  acres,  of  which  they 

greater  part  of 

the  reserroir.  Notwithstanding  the  remonstrances  of  the  lady,  the  Company  announced  a  second 
regatta.  Upon  motion  on  behalf  of  the  lady  in  a  suit  by  her  against  the  Company,  the  latter  under- 
takhig  not  to  hold  another  regatta  for  a  limited  period,  the  Court  permitted  the  plaintiff  to  tiy  her 
right  at  law  against  the  Company.  On  a  trial  at  law,  the  jury,  not  agreeing,  were  diachamd;  but, 
on  a  second  tnal,  a  verdict  was  given  for  the  plaintiff,  witii  nominal  damages.  Their  undertaking 
having  expired,  the  Company  announced  another  regatta  on  the  reservoir.  The  plaintiff  again 
moved  for  an  injunction: — Hdd^  ^}^2X  the  regatta  was  a  nuisance  to  the  plaintiff's  proper^,  and 
an  injunction  was  granted  to  restrain  them  from  holding  the  regatta;  and  the  Court  directed  an  issue 
to  try  whether  the  Company  could  use  the  reservoir  for  any  other  purpose  than  to  supply  their 
canal  with  water. 

M^hether,  where  land  has  been  obtained  by  Act  of  Parliament  expressly  for  one  pnrpoae,  it  on 
be  used  for  any  other  purposes — Q««iv. 
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took  1 04  acres  from  the  ancestors  and  predecessors  in  title        1^2' 
of  Miss  Bostock;  and  they  formed  thereon  the  reservoir^       Bostock 
called  the  Rudyard  Lake  or  Reservoir.    Long  prior  to  the   north  Star. 
21st  of  April,  1851,  and  subsequently,  Miss  Bostock  was    J^*"®"'*^ 
possessed  of  a  mansion-house,  park,  and  estate  adjoining 
Rudyard  Lake,  and  was  entitled  to  the  exclusive  right  of 
fishing  in  the  104  acres,  part  of  the  lake,  and  of  taking 
game  within  the  same  limits;  whilst  the  North  Stafford* 
shire  Railway  Company  were  possessed  of  the  land  covered 
with  the  water  of  the  lake;  and  their  railway  passed  along 
on  the  opposite  side  of  the  lake  in  close  proximity  thereto. 
Although  the  canal,  including  the  reservoir,  was  vested 
in  the  Railway  Company  for  the  limited  purposes  expressed 
in  the  several  Acts  of  Parliament,  the  Company,  for  the 
purpose  of  increasing  the  traffic  on  the  railway,  and  not  for 
any  legitimate  use  of  the  Rudyard  Lake,  had  advertised  in 
newspapers  and  handbills  the  celebration  of  a  "  Qrand  FSte 
or  Regatta''  on  RudyardLake,  on  Easter  Monday,  April21  st, 
1851.    The  f&te  to  commence  at  one  o'clock,  P.M.,  "  with  a 
grand  salute  from  a  park  of  artillery,  under  the  direction 
of  Bombadier  King,  of  the  Royal  Artillery,  Manchester." 
There  were  to  be  aquatic  sports,  to  be  under  the  manage- 
ment of  the  Manchester  and  Salford  Regatta  Club ;  a  skiff 
race  was  also  advertised;  and  it  was  announced  that  a 
beautiful  iron  steam-boat  would  ply  for  hire  on  the  lake 
during  the  day.    The  beauty  of  the  scenery  was  enlarged 
on,  and  numerous  minor  amusements,  including  the  per- 
formance of  a  brass  band,  were  advertised  as  intended  for 
the  occasion.     Special  cheap  trains  were  announced  to  run 
during  the  day  at  very  low  fares.    Miss  Bostock's  solicitors 
remonstrated,  by  letter  addressed  to  the  secretary  of  the 
Company,  who  persisted  in  holding  the  f%te  on  Easter 
Monday.     Ten  thousand  persons  attended  the  fSte,  the 
salute  was  fired  from  the  park  of  artillery,  and  five  races 
were  contested  by  upwards  of  twenty  boats,  and  the  iron 
steamer  plied  on  the  lake. 
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1862.  The  privacy  and  retirement  of  Miss  Bostock  were  inter- 

BosTocK      fered  with ;  she,  her  relations,  and  friends  were  grossly  in- 

«•  suited;  her  grounds  were  trespassed  upon,  her  plantations 

FOBD8H1RX     aud  fcuces  were  damaged,  some  of  the  company  fished  in 

the  lake,  and  her  right  of  fishery  generally  was  injured. 

Immediately  after  the  regatta,  Miss  Bostock  again  re- 
monstrated with  the  Company ;  who,  however,  disregarding 
her  complaints,  issued  another  advertisement  for  a  "  Grand 
Regatta ''  on  the  lake,  on  Whit  Monday,  announcing  that 
special  cheap  trains  would  run  on  the  occasion.  On  the 
6th  of  June,  1851,  Miss  Bostock  instituted  the  present  suit 
against  the  North  Staffordshire  Railway  Company.  The 
plaintiff's  bill,  after  stating  the  above  circumstances,  and 
charging,  that,  to  continue  to  hold  such  regattas  would 
greatly  injure  the  plaintiff  and  her  property,  and  would 
compel  her  to  quit  her  mansion  and  estate,  prayed  that 
the  Railway  Company,  their  tenants,  officers,  servants, 
and  agents,  might  be  restrained,  by  the  injunction  of  the 
Court,  from  holding  the  proposed  regatta  or  any  regatta  on 
the  Rudyard  Lake,  on  the  9th  of  June,  1851;  and  from  in 
any  manner  using  or  employing  the  lake  or  reservoir  on 
that  day  for  the  purposes  of  the  regatta,  or  for  any  aquatic 
or  other  sports;  and  from  using  or  employing  any  steam 
boats,  or  any  boats  or  vessels,  on  or  upon  the  lake,  for  the 
purposes  of  the  regatta,  or  for  carrying  any  persons  for  hire 
in  any  boats  or  vessels  on  the  lake;  and  that  the  North 
Staffordshire  Railway  Company,  their  tenants,  officers, 
servants,  and  agents,  might  also  be  restrained  by  the  in- 
junction of  the  Court  from  at  any  time  thereafter  holding 
any  regatta  or  other  aquatic  sports  on  the  lake,  and  from 
using  or  employing  any  steam  boats,  or  other  boats  or  ves- 
sels, on  the  lake,  for  the  purposes  of  any  regatta  or  other 
sports,  or  for  the  carrying  of  any  persons  for  hire;  and 
from  fishing  or  sporting,  or  permitting  any  persons  to  fish 
or  sport,  in  or  over  the  lake ;  and  from  doing  or  permitting 
any  acts  which  might  damage  or  injure,  or  tend  to  damage 
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or  injure  the  rights  of  fishing  and  sporting  in  and  over  the        1858. 
lake,  and  firom  using  the  lake  for  any  other  purpose  what-      bootociT 
soever,  except  for  the  supply  of  water  to  the  canals  and   ^     •• 

i_       1.  1  1.1  North  Staf- 

branches  formmy  vested  in  the  Company  of  Proprietors  of     ioadsbirb 
the  Navigation  from  the  Trent  to  the  Mersey,  and  then   ^^^^^^  ^ 
vested  in  the  North  Staffordshire  Railway  Company,  under 
the  provisions  of  the  Act  of  the  said  ''  North  Staffordshire 
Railway  (Pottery  Line)  Act,  1846/' 

The  plaintiff  moved  on  the  3rd  of  July,  186  J ,  for  an  in- 
junction against  the  defendants,  in  the  terms  of  the  pray- 
er of  the  bill  The  motion  was  discussed  at  great  length; 
and  upon  the  defendants  undertaking  not  to  do  or  per- 
mit any  of  the  acts  complained  of,  and  in  particular  not  to 
permit  any  boats  to  be  let  to  hire  until  after  this  motion 
should  be  disposed  of,  the  plaintiff  was  to  be  at  liberty 
to  bring  such  action  as  she  might  be  advised  in  respect  of 
the  acts  complained  of  in  the  bill;  and  the  defendants 
were  directed  to  admit,  at  the  trial  of  such  action,  that 
the  regattas  had  taken  place,  and  that  the  steam  boat  and 
pleasure  boats  had  plied,  and  had  been  let  for  hire  on  the 
lake,  under  the  authority  of  the  defendants,  and  execution 
was  stayed.     On  these  terms,  the  motion  stood  over. 

An  action  on  the  case  for  a  nuisance  was  brought  by  the 
plaintiff  under  these  directions,  in  which  the  plaintiff  com- 
plained of  the  regatta  as  a  nuisance  to  her  mansion-house 
and  premises,  and  as  a  disturbance  of  her  right  of  fishing 
on  the  lake.  The  action  was  tried  at  the  Chester  Assizes 
on  the  5th  of  August,  1851,  but  the  jury  could  not  agree 
on  the  verdict. 

In  December,  1851,  the  motion  of  the  plaintiff  for  an 
injunction,  in  the  terms  of  the  prayer  of  the  bill,  was  again 
made;  when  the  Court  continued  the  order  of  the  Srd  of 
July,  1851,  and  directed  the  undertaking  of  the  defend' 
ants  to  be  continued  until  after  the  then  next  assizes. 

A  new  trial  was  had  at  Westminster  in  February,  1852, 
VOL.  V.  Q  Q  D,  a.  s. 
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1862.        before  Lord  Campbell,  C.  J.,  when  a  verdict  was  returned  for 

B08TOCK       *^®  plaintiflF  with  nominal  damages.     In  the  spring  of  the 

%         year  1852,  the  defendants  issued  handbills  and  advertise- 

NORTH  StAF-     •'  '  ^ 

roRDSHiM     ments,  announcing  another  and  similar  regatta  to  be  held 
on  Rudyard  Lake,  on  Whit-Monday. 

Under  these  circumstances,  the  plaintiff  now  moved  for 
an  injunction  in  the  terms  of  the  prayer  of  the  bilL 

Mr.  Russell  and  Mr.  Younge  in  support  of  the  motion. — 
The  verdict  at  law  has  established  the  fact,  that  the  re- 
gatta is  a  nuisance  to  the  plaintiff;  and  it  is  clear  upon 
the  evidence  upon  this  motion,  that  the  defendants  intend 
to  repeat  the  nuisance.  This  is  such  an  annoyance  as  the 
Court  will  prevent  by  injunction.  Although  the  damages 
upon  the  trial  of  the  action  were  nominal  only,  the  action 
tried  and  the  verdict  established  the  right  of  the  plaintiff; 
and  further  damages  were  not  sought,  and  were  not  neces- 
sary to  entitle  the  plaintiff  to  an  injunction. — ^They  cited 
The  Rochdale  Canal  Company  v.  King  (a),  SoUau  v.  De 
Held  (6). 

Mr.  MalinSy  Mr.  Orovey  and  Mr.  BovHl,  for  the  defend- 
ants.— Nothing  was  established  by  the  action  entitling  the 
plaintiff  to  an  injunction.  The  principle  on  which,  after 
a  verdict,  the  Court  will  grant  an  injunction  to  restrain 
an  act  proved  to  be  a  nuisance,  is,  that  the  act  complain- 
ed of  must  be  one  of  continued  or  very  frequently  repeated 
occurrence.  That  element  existed  in  the  cases  cited  in 
support  of  the  plaintiff's  motion,  and  does  not  exist  in  the 
.  case  now  before  the  Court  The  conditions  on  which  the 
Court  will  grant  an  injunction  to  restrain  a  nuisance  are 
stated  by  Lord  Crantvorih  in  Wood  v.  Sutdiffe  (c).  Among 
these,  his  Lordship  enumerates  as  one,  that  damages  wiU 
not  be  an  adequate  compensation  for  the  injury  complain- 

(a)  2  Sim.,  N.  S.,  78.  (6)  Id.  154.  (c)  Id.  163. 
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ed  of;  but  in  this  case  damans  will  adequately  compen-        1853. 
sate  the  plaintiff.  Boistock 

There  were  two  trials:  in  the  first,  the  plaintiff  did  not  N^„**g- 
socoeed;  it  is  true,  thsty  in  the  second,  she  did  obtain  a  poroshirb 
verdict,  but  that  verdict  was  for  nominal  damages  only, 
and  did  not  establish  that  there  was  any  serious  damage 
to  the  plaintiff.  The  plaintiff's  legal  title  against  the  de- 
fendants is  not  therefore  clear,  and  no  serious  damage  has 
been  proved.  Under  these  circumstances,  the  Court  ought 
not  to  grant  an  injunction;  at  least,  until  after  the  plain- 
tiff shall  have  established  her  right  by  a  third  trial,  and 
shall  have  obtained  a  verdict  with  such  damages  as  will  sa- 
tisfy this  Court  that  she  has  sustained  substantial  damage. 

The  Vicb-Chancellor  : — 

The  plaintiff  is  entitled  to  an  injunction.  I  consider 
that  it  has  been  established  by  the  verdict  in  the  action  at 
law,  that  the  regatta  is  a  nuisance  to  the  plaintiff  as  the 
owner  of  the  house  and  grounds. 

In  summing  up  the  case  to  the  jujy  upon  the  second 
trial,  Lord  Campbell  expressed  a  very  decided  opinion, 
that  such  an  injury  as  that  of  which  the  plaintiff  com- 
plains, is  a  nuisance. 

On  the  whole,  it  appears  to  me  that  the  regatta  is  such 
a  nuisance  and  injury  to  the  plaintiff's  property,  as  she  is 
entitled  to  be  protected  from  by  injunction.  But  the  no- 
tice of  motion  goes  beyond  this;  it  asks,  that  the  defend- 
ants may  be  restrained  from  using  the  lake  for  any  other 
purpose  than  as  a  reservoir  for  supplying  their  canaL  I 
will  hear  the  plaintiff's  counsel  on  that  point. 

Mr.  Russell — The  plaintiff  has  the  right  of  fishing  i4 
the  lake.  Now,  the  letting  out  of  boats  to  be  used  on  the 
lake  for  hire  interferes  with  that  right.  The  Acts  under 
which  the  defendants  have  any  title,  limit  their  rights  in 

QQ2 
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1852*.        the  lake  to  using  it  as  a  reservoir  for  supplying  their  canal 
Bo8Tt>ck      ^^^^  water,  and  "  to  and  for  no  further  or  other  use  or 
No«M  Staf.  P™T«se  whatsoever." 

Railway  Co.  rpj^^  Vioe-Chancbllor  inquired,  whether,  where  land 
had  been  obtained  under  the  authority  of  an  Act  of  Par- 
liament expressly  for  one  purpose,  it  had  been  decided 
whether  it  could  be  used  for  another  purpose,  or,  gene- 
rally, for  all  purposes. 

Mr.  RusseU  and  Mr.  MaliiiSy  in  reply,  said,  they  believed 
not. 

Mr.  Russell  continued  his  reply. 

His  Honour  said,  he  would  grant  an  injunction  to  re- 
strain the  threatened  regatta,  and  the  use  of  steam  or  other 
vessels  or  boats  for  the  purpose  of  any  regatta  or  other 
public  amusement  on  the  lake  or  reservoir;  and  he  direct- 
ed a  case  for  the  opinion  of  the  Court  of  Queen's  Bench 
on  two  questions:  first,  whether  the  defendants  could  law- 
fully let  out  boats  for  hire  on  the  lake  or  reservoir;  se- 
condly, whether  the  Company  could  lawfully  use  the  lake 
or  reservoir  for  any  other  purpose  than  for  supplying  their 
canal  with  water. 

As  to  the  costs  at  law,  his  Honour  gave  the  plaintiff 
liberty  to  issue  execution  on  the  judgment  at  law,  to  re- 
cover them. 
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1852. 

In  the  Matter  of  the  Trusts  of  the  Will  of  William  Jnne  ^ih. 

Pattison  ; 

AND 

In  the  Matter  of  the  Act  for  the  Relief  of  Trustees,  1847. 

IT  ILLIAM  PATTISON  made  his  will,  dated  the  Ist  of  A  testator,  by 
April,  1815,  by  which  he  gave  several  specific  bequests,  in-  hil^dua^ 
eluding  certain  gifts,  to  hb  brother  John  Lee  Pattison :  and  f****  ^  ^_ 

^^  °        '  '  tees,  upon  trust 

he  gave  the  residue  of  his  personal  estate  to  J.  Potts  and  R  ^  p«nnit  his 

_.  ,  ,  .       1      /•  ii       •  ^^^  sisters  to 

Keay,  his  two  trustees,  upon  trusts,  m  the  following  terms : —  receive  the  in- 
"  Upon  trust  to  permit  and  suflTer  my  dear  sisters  Elizabeth  foTuiei/uves, 
Pattison  and  Ann  Pattison  to  receive  the  annual  inter-  and,  after  the 

death  of  the 

est,  dividends,  and  proceeds  thereof,  to  and  for  their  own  survivor,  to  pay 

use  and  benefit,  for  and  during  their  joint  natural  lives  and  among*their 

the  life  of  the  longest  liver  of  them;  and  from  and  after  theyTh'ouid^die 

the  decease  of  the  survivor  of  them,  the  said  E.  Pattison  without  issue, 

then  in  trust 

and  A.  Pattison,  upon  trust  that  they  the  said  J.  Potts  and  for  the  testator's 
R  Reay,  and  the  survivor  of  them,  &c.,  shall  and  do  stand  j^^,^  ^ut  if^e 
possessed  of  the  said  securities,  and  the  money  thereby  se-  '^^JjJ^,**^  ^^' 
cured,  upon  trust  for  all  and  every  the  children  of  my  said  children.    And 
two  sisters,  to  be  equally  divided  among  them,  if  more  than  his  children 
one,  as  and  when  they  shall  respectively  attain  their  re-  al^^^in  trosr 
spective  ages  of  twenty-one  years  or  days  of  marriage,  for  the  testator's 
which  shall  first  happen,  and  if  only  one,  for  such  only  a  codicil,  the 
one:  Provided,  and  it  is  my  will,  that,  in  case  my  two  sis-  m<i^l'^\n 
ters  shall  happen  to  die  without  issue,  or,  leaving  such,  and  J^i^^J"do\^ve 
they  shall  all  happen  to  die  unmarried,  under  the  age  of  my  effects,  feii- 

ing  my  brothers 

twenty-one  years,  then  upon  trust  that  they  the  said  J.  and  sisters  and 
Potts  and  R  Reay,  &c.,  shall  and  do  stand  possessed  of  the  my  cousins  *?- 
said  monies  and  securities  for  the  same,  upon  trust  for  my  2?^^  *^Tia 
brother  Thomas,  in  case  he  shall  be  then  living;  but  in  in  addition  to 
case  he  shall  be  then  dead,  leaving  children  then  living,  brother,  one 
upon  tnrtt  for  such  children,  in  equal  shares  and  propor-  J^!'^™^' 

without  leaving 
any  children : — Held,  that  the  gift  in  the  codicil  was  to  take  effect,  or  to  fiail,  at  the  time  of  divi- 
sion ;  that  the  bequest  to  the  cousins  was  not  too  remote,  but  took  effect. 
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1862.        tions.    But,  in  case  1117  said  brother  and  his  children  shall 

"  -"    ^      be  all  then  dead,  upon  trust  that  they  the  said  J.  Potts 

Pattison.      and  R.  Reay,  and  the  survivor  of  them,  and  the  executors 

and  administrators  of  such  survivor,  shall  and  do  stand 

possessed  of  the  said  monies  and  securities  in  trust  for  my 

own  next  of  kin/' 

The  testator  made  a  codicil  to  his  third  will,  dated  the  3rd 
of  October,  1823,  and  which  was  in  the  following  terms, — 
^'  In  addition  to  my  will,  I  do  leave  my  effects,  failing  my 
brothers  and  sisters  and  their  heirs,  to  my  cousins  Frances 
Dun  and  her  sister  Elizabeth  Charlesworth,  both  living  in 
London  or  the  neighbourhood  thereof,  and  to  their  heirs 
jointly.    The  said  cousins  are  related  by  my  cousin's  side." 

The  testator  died  in  September,  1827,  a  bachelor.  The 
survivor  of  the  testator's  sisters,  Elizabeth  and  Ann,  died 
in  1845,  having  made  a  will,  of  which  she  appointed  Daniel 
Turner  sole  executor.  Neither  of  his  sisters  was  ever  mar- 
ried. The  testator  had  two  brothers  only,  named  Thomas 
and  John  Lee  Pattison,  both  bachelors,  the  survivor  of 
whom  died  in  1 838.  Mrs.  Dun  died  in  the  lifetime  of  Mrs. 
Charlesworth;  who,  having  survived  hersister,  died,  leaving 
her  daughter  Mrs.  Hodgson,  her  personal  representative. 

The  trustees  of  the  will  paid  the  trust  fund  into  Courts 
imder  the  provisions  of  the  Act  for  the  Relief  of  Trustees, 
lO&llVict.  C.96. 

This  was  the  petition  of  Mr.  Turner,  as  the  personal  re- 
presentative of  Ann  Pattison,  claiming,  that,  she  being  the 
next  of  kin  of  the  testator  at  the  time  of  his  death,  he 
was,  as  her  personal  representative,  entitled  to  the  trust 
fund  in  Court,  and  praying  that  it  might  be  paid  out  to  hinou 

Mr.  Molina  and  Mr.  Dickinson  in  support  of  the  petition. 
— ^The  gift  over  contained  in  the  codicil,  being  a  gift 
'^  failing  my  brothers  and  sisters  and  their  hairs,"  is  a 
gift  after  an  unlimited  failure  of  issue,  and  is  too  remote, 
and  can  have  no  operation.  The  successive  legatees  for  life 
named  in  the  will  having  died,  the  gift  by  the  testator  in 
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his  will  to  his  own  next  of  kin  took  effect,  and  the  peti-  1868. 
tioner,  as  such,  is  entitled:  Lady  Lanesborough  v.  Fox  (a),  jnr* 
Campbell  v.  Harding  (6). 

Mr.  Walker  and  Mr.  Smaie  for  Mrs.  Hodgson,  the  per- 
sonal representative  of  Mrs.  Charlesworth ;  and  Mr.  Biiak 
for  the  representative  of  Mrs.  Dun. 

The  will  and  codicil  must  be  read  as  one  instrument, 
and  the  clause  of  gift  in  the  codicil  should  be  read  as  part 
of  the  will,  and  as  if  inserted  in  such  part  of  the  will  as  to 
give  effect  to  the  whole  of  the  will  and  codicil 

The  words  in  the  codicil  "  failing  my  brothers  and  sis- 
ters and  their  heirs,"  are  equivalent  to  '  on  the  death  of  my 
sisters  Elizabeth  and  Anne,  and  of  their  children  under 
age  and  unmarried,  and  of  my  brother  Thomas  without 
having  children  then  living,'  so  as  to  interpose  the  gift  by 
the  codicil  to  the  cousins  before  the  trust  in  the  wiU  for 
the  next  of  kin,  but  after  all  the  other  trusts  in  the  will 

Thus  reading  the  will  and  codicil,  the  Court  will  treat 
the  word  "  heirs"  as  governed  by  the  context,  and  as  mean- 
ing "  children,"  Loveday  v.  Hopkins  (c).  Came  v.  Roch  (d), 
and  Eno  v.  Eno  {e) ;  and  then  the  limitations  will  be  un- 
objectionable. Any  other  construction  of  the  codicil  would 
render  it  entirely  inoperative,  and  the  Court  will  endea- 
vour to  give  some  effect  to  the  document. 

The  Vicb-Chancbllor  :  — 

This  case  depends  upon  the  construction  of  the  will  and 
codicil  of  the  testator,  William  Pattison,  or  rather,  upon 
the  construction  of  the  codicil ;  for  no  question  arises  upon 
the  will  The  testator  had  two  brothers,  John  Lee  Pattison 
and  Thomas  Pattison,  and  two  sisters,  Elizabeth  and  Ann. 
[His  Honour  read  the  will,  and  said  that  it  did  not  appear 
that  there  was  any  question  arising  upon  its  construction; 
but  there  was  a  codicil,  which  his  Honour  read.]  He  then  pro- 

(a)  Ca.  temp.  Talb.  262.      (6)  2  Rubb.  &  My.  396.      (c)  Amb.  273. 
(rf)  7  Bing.  226.  («)  6  Hare,  171. 


\ 
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1662.  coeded  AS  follows : — The  first  question  to  consider  is^  what 
jnZ^  event  did  the  testator  contemplate  by  the  words  "  ibiling  my 
Pattuov.  brothers  and  sisters  and  their  heirs?"  I  am  of  opinion  he 
did  not  intend  to  alter  or  affect  the  provisions  for  his  sisters 
and  their  children,  or  his  brother  Thomas  or  his  children, 
contained  in  the  wilL  It  appears  to  me  that  the  codicil,  if 
it  took  effect  at  all,  was  to  come  in  the  place  of  the  ulti- 
mate limitation  made  by  the  will  in  favour  of  the  testator's 
next  of  kin:  "Failing  my  sisters  and  their  heirs"  must,  I 
think,  mean  after  the  death  of  both  the  testator's  sisters,  in 
the  words  of  the  will:  "  In  case  they  should  happen  to  die 
without  issue,  or,  leaving  such,  they  should  all  happen  to 
die  unmarried,  and  under  the  age  of  twenty-one  yeara" 
"  Heirs,"  in  the  codicil,  as  applied  to  brothers  and  sisters 
jointly,  must  mean  the  children  who  are  to  take  under 
the  gift.  Then,  "  failing  my  brothers  and  their  heirs,"  as 
regards  Thomas,  must,  as  it  seems  to  me,  mean  in  case 
Thomas  and  his  children  should  be  all  dead  at  the  time  of 
the  division.  As  regards  the  brother,  John  Lee  Pattison, 
it  is  not  so  easy  to  see  what  the  testator  meant  by  the 
words  "  failing  my  brothers  and  their  heirs,"  because  the 
will  contains  no  gift,  either,  directly  or  by  implication,  to 
John  Lee  Pattison  or  his  children.  If  John  Lee  Pattison 
or  any  of  his  children  had  been  alive  at  the  time  of  the  divi- 
sion, a  question  would  have  arisen.  John  Lee  Pattison, 
however,  died,  leaving  no  issue,  before  the  period  of  division; 
therefore,  in  any  view  of  the  case,  the  event  which  the  testa- 
tor contemplated  took  place  as  regards  John  Lee  Pattison. 
Then,  it  was  argued,  that  the  gift  in  the  codicil  involved 
a  perpetuity,  because  it  is  a  gift  after  an  indefinite  failure 
of  issue.  In  order  to  determine  this,  it  is  necessary  to 
consider  the  scheme  of  the  will  and  the  codicil.  The 
scheme  of  the  will  is  to  give  a  life  interest  to  the  sisters 
and  the  brother,  and  then  an  absolute  interest  to  the  par- 
ties who  should  take  at  the  time  of  the  division.  I  think 
the  codicil  must  mean  a  gift  of  the  same  kind.  The  gift 
made  by  the  codicil  appears  to  me  to  be  a  gift  which  is  so 
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framed  as  either  to  take  effect  or  to  fail  at  the  time  of  the        iSfiS. 
division-     As  regards  John  Lee  Pattison,  if  there  were        j^re 
children  of  his  alive  at  the  time  of  the  division^  in  my      p^ttwon. 
opinion  the  gift  in  the  codicil  would  have  failed,  and  the 
limitation  contained  in  the  will  to  the  next  of  kin  (under 
which  possibly  John  Lee  Pattison  or  his  children  might 
have  taken)  would  have  remained  in  forca    But  it  appears 
to  me,  that  the  codicil  shews  no  intention  that  there  should 
be  anything  in  the  nature  of  an  estate  tail  in  John  Lee 
Pattison,  or  a  gift  in  the  event  of  an  indefinite  failure  of 
issue.     Therefore  the  event  contemplated  by  the  testator 
in  the  codicil  has  taken  place,  and  the  gift  contained  in 
the  codicil  does  not  transgress  any  rule  of  law. 


Enthovbn  v.  Cobr  j^^  X9<A. 

jL  his  was  a  motion  for  the  production  of  documents,  ad-  where  two  ao- 

mltted  by  the  answer  to  be  in  the  defendants'  custody.        ^^bU)^^- 

The  bill  was  one  for  discovery  in  aid  of  the  plaintiff's  fer«n*  plaintift 

against  the 

defence  to  an  action  brought  against  him  by  the  defend-  same  defendant 

ants  in  equity;  and  it  stated,  in  effect,  that  John  Entho-  i^^i^J^^g. 

ven,  the  plaintiff  in  equity,  had  been  the  owner  of  several  *J?j®'^  ^f^^ 

debentures  or  bonds,  granted  under  the  seal  of  a  corpora-  piaintifi  in  one 

tion,  called  "  The  Governor  and  Company  of  Copper  Miners  to  the  attorney 

in  England,"  for  payment  of  5001  each,  with  interest,  at  ?J^e  oAe^'f 

the  rate  of  5Z.  per  cent,  per  annum:  that,  in  the  year  1846,  f»*« and  opin- 

^  ^  11/.        *°°*»  ^*"  P®^ 

Mr.  Cunliffe,  the  banker  of  Mr.  Enthoven,  purchased  from  miBsiontocopy 

him  some  of  these  debentures,  and  afterwards  resold  two  copyhad b^n 

of  them  to  the  defendants,  Timothy  Rhodes  Cobb  and  J^|^^^ 

Edward  Cobb.  ^^^  *l»e  defend- 

The  bill  further  stated,  that,  upon  the  pretence  of  the  not  entitled,  on 

transaction  being  not  a  purchase  but  a  loan  upon  the  se-  diil^v^^  °^ 

against  the 

plaintiffs  at  law, 
to  whom  the  loan  had  been  made,  to  have  the  copy  produced,  although  no  express  understanding  had 
been  come  to  when  the  document  was  lent  as  to  its  non-communication. 
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1852.  cuxitj  of  the  debentures,  the  defendants  had  brought  an 
action  against  Mr.  Enthoven  in  the  Court  of  Exchequer  for 
the  interest  then  due  upon  the  two  debentures,  and  had 
subsequently  commenced  a  second  action  against  him  for 
the  two  principal  sums  of  500L  The  bill,  after  charg- 
ing the  possession  by  the  defendants  of  books  and  docu- 
ments relating  to  the  subject  of  the  action  at  law  and  the 
suit,  prayed  for  a  discovery  and  an  injunction  against  pro- 
ceeding with  the  action. 

The  defendants,  by  their  answer,  stated,  that  they  had 
agreed  with  Mr.  Cunliffe  to  advance  10002.  on  two  of  the 
debentures,  and  35002L  on  seven  other  of  the  debentures, 
on  account  of  two  ladies  named  Hoyle,  upon  having  Mr. 
Enthoven's  security  for  the  money  advanced.  They  also 
stated,  that  the  Misses  Hoyle  had  also  brought  actions  at 
law  against  the  plaintiff  for  recovery  of  the  amounts  which 
they  had  advanced  on  the  seven  debentures,  and  for  the 
interest  due  thereon,  in  which  a  writ  of  error  upon  a  bill 
of  exceptions  was  pending  before  the  House  of  Lorda 

Among  the  documents  set  out  in  the  schedule  to  the  an- 
swer of  the  defendants,  was  a  copy  of  a  case  for  the  opin- 
ion of  Mr.  WatsoTty  and  his  opinion  thereon,  and  also  the 
opinion  of  Mr.  Peacock  on  the  same  case. 

With  respect  to  this  case  and  the  opinions,  the  defend- 
ants' solicitor,  in  opposition  to  the  motion,  made  an  affi- 
davit, stating  that  the  case  was  drawn,  submitted,  and 
taken  by  the  solicitors  of  the  Misses  Hoyle  on  their  be- 
half, with  reference  to  their  claim  against  Mr.  Enthoven,  in 
respect  of  the  transaction  between  them  and  the  plaintiff, 
alluded  to  in  the  pleadings,  and  were  the  case  and  opin- 
ions upon  which  the  proceedings  commenced  by  the  Misses 
Hoyle  against  Mr.  Enthoven,  then  under  appeal  in  the 
House  of  Lords,  were  founded.  That  such  case  was  in- 
dorsed "  Ex  parte  Hoyle,  Re  Enthoven ;"  and  that,  in  such 
case,  counsel  were  requested  to  advise  the  Misses  Hoyle. 
That  such  case  and  opinions  were  lent  to  Messrs.  Cobb's 
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said  solicitor  by  the  solicitors  of  the  Misses  Hojle,  on  ac-  1852. 
count  of  the  great  similarity  and  identity  (except  in  certain 
small  particulars)  of  the  case  of  the  defendants  against  the 
said  plaintiff  with  the  case  of  the  said  Misses  Hoyle  against 
the  said  plaintiff;  and  that  Messrs.  Cobb's  solicitor  took  a 
copy  thereof  expressly  for  the  purposes  of  the  legal  pro- 
ceedings brought  by  the  defendants  against  the  plaintiff  in 
respect  of  the  transaction  to  which  the  present  suit  refers. 
That,  to  produce  such  case  and  opinions  to  the  plaintiff, 
would  be  a  direct  breach  of  the  implied  understanding 
under  which  Messrs.  Cobb's  solicitor  was  permitted  to  take 
such  copies,  viz.  that  they  should  not  be  shewn  to  the 
plaintiff  or  his  solicitors,  nor  used  to  the  prejudice  of  the 
Misses  Hoyle. 

Mr.  Wigram  and  Mr.  RawliTiaon,  in  support  of  the  mo- 
tion, cited  Desborough  v.  Rawlins  (a),  Oreenough  v.  (?£w- 
kdl  (6),  Whitbread  v.  Qumey  (c),  OoodaU  v.  Litde  (d),  Olyn 
V.  CatdfeUd  (e) ;  and  compared  the  case  to  that  of  a  com- 
munication between  co-defendants,  to  which,  they  insist- 
ed, protection  had  never  been  extended. 

Mr.  Molina  and  Mr.  Karslake,  for  the  defendants,  were 
not  called  on. 

The  Vicb-Chancbllob  : — 

If  I  understand  the  facts  rightly,  they  are  these :  There 
were  nine  bonds  deposited  by  the  plaintiff  with  Mr.  Cun- 
liffe,  seven  of  those  passed  into  the  hands  of  the  Misses 
Hoyle,  and  two  into  the  hands  of  the  Cobbs,  and  litigation 
has  arisen  between  the  plaintiff,  the  Misses  Hoyle,  and  the 
Cobbs,  the  main  question  being,  what  was  the  nature  of 
the  transaction  between  the  plaintiff  and  Cunliffe  in  the 

(a)  3  My.  &  Or.  621.  (cQ  1  Sim.,  N.  S.,  156. 

(b)  1  My.  &  K.  98.  (e)  3  Mac.  &  G.  463. 

(c)  1  Younge,  541. 
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1862.        first  instance.    There  is  an  action  still  pending  between 

Bkthovbn     *^®  present  plaintiflF  and  the  Misses  Hoyle,  relating  to  some 

^  *'•  of  these  documents,  and  there  is  another  action  now  pend- 

COBB.  ,  , 

ing  between  the  plaintiff  and  the  Cobbs  with  respect  to 
others;  and  it  appears  that  the  Misses  Hoyle,  with  a  view 
to  their  defence  to  an  action,  submitted  a  case  with  re- 
spect to  the  seven  bonds,  through  their  own  solicitors,  to 
their  counsel,  and  took  opinions  upon  it.  Now,  beyond 
all  doubt,  that  was  a  privileged  communication  as  between 
the  plaintiff  and  the  Misses  Hoyle.  The  Misses  Hoyle's  so- 
licitors gave  a  copy  of  that  case  and  opinions  to  the  present 
defendants,  the  Cobbs.  The  case  of  the  Misses  Hoyle  being 
a  common  case  with  the  defendants  against  the  plaintiff,  it 
must  be  assumed,  I  think,  that  that  was  a  confidential  com- 
munication, and  privileged  as  between  the  plaintiff  and 
the  Cobbs. 

Without  deciding  any  other  point,  I  dispose  of  this  case 
simply  on'  the  ground  of  the  interest  of  the  Cobbs  in  the 
documents.  I  think  there  is  a  sufficient  objection  in  this, 
that  the  Misses  Hoyle  are  not  before  the  Court  But  I 
also  think  that  this  is  really  in  substance  a  confidential 
communication  between  the  present  defendants  and  their 
legal  adviser,  the  Misses  Hoyle  having  lent  it  to  them  for 
the  purpose  of  supporting  the  common  case  against  the 
plaintiff.  I  do  not  think  that  any  of  the  cases  which  have 
been  referred  to  bear  upon  the  point. 

There  will  be  no  order  as  to  costs.  Order  will  be  for 
production,  except  as  to  the  specified  documents  (a). 

(a)  This  decision  was  affirmed  by  the  Lords  Justices  on  Appeal, 
June  25, 1852. 
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1852. 

In  the  Matter  of  The  Liverpool  Marine  Assurance  June  itt, 

CoMPANy; 

AND 

In  the  Matter  of  The  Joint-Stock  Companies  Windino-up 

Acts,  1848  &  1849. 

Greenshield's  Case. 

jL  he  Liverpool  Marine  Assurance  Company  was  a  Joint*  a  ahanhoider 
stock  Company,  consisting  of  many  shareholders,  consti-  ^^^l^com^^ 
tuted  by  a  deed  of  settlement,  dated  the  27th  of  March,  P«>y  became 

bankrapt 
lo31.  TheJom^Btock 

By  the  Ist  clause  of  the  deed,  the  partnership  was  con-  tinu^fera*** 
stituted  for  an  indefinite  period.     By  the  2nd  clause  the  ^*^^^!*''* 
directors  were  empowered  to  make  calls  upon  the  share-  ruptcy,  to  cany 
holders  from  time  to  time.    The  45th  and  49th  clauses,  and  then^p- 
among  other  provisions,  authorised  the  assignees  of  any  g^'^^^^t*^- 
bankrupt  shareholder  to  dispose  of  and  transfer  the  bank-  dared  to  be 

*  wound  np  un- 

rupt  s  shares  on  certain  conditions.    And  by  the  7Srd  and  der  the  Wind- 

74th  clauses,  the  dissolution  of  the  Company  was  provided  By  ^e  Com- 

for  by  resolutions  at  meetings  of  the  shareholders.  J^Uement^the 

Mr.  John  Greenshields  was  a  shareholder  in  the  Com-  asaignees  of  any 

bankrnpt  share- 

pany  in  respect  of  100  shares,  and  was  such  shareholder  holder  were  an- 
up  to  the  30th  of  October,  1848,  when  he  was  declared  his  shares  The 
bankrupt.    The  business  of  the  Company  was  carried  on  jwignees  of  thia 

*■  r      J  bankrupt  share- 

until  the  1st  of  October,  1849,  when  it  stopped  payment,  holder  did  not 

In  November,  1 850,  the  usual  order  was  obtained,  imder  of  this  provi- 

which  it  was  referred  to  the  Master  to  wind  up  the  affairs  ^r^pW  ^T 

of  the  Company.  na^«8  o^*be 

assignees  upon 

In  November,  1851,  the  names  of  the  assignees  were  the  list  of  con- 
placed  on  the  list  as  contributories  in  respect  of  the  bank-  lia^e  in  re^t 

of  the  bank- 
rupt's estate  up 
to  the  bankruptcy,  on  which  the  assignees  diadaimed.  The  Master  then  placed  the  name  of  the 
bankrupt,  who  was  certificated,  upon  the  list  as  liable  in  respect  of  calls  made  subsequent  to  his 
bankruptcy : — Held,  that  shares  in  a  joint-stock  partnership  were  not  property,  as  the  shares  in  an 
incorporated  Company;  but  that  they  were  an  interest  determinable  on  bankruptcy,  and  that  the  bank- 
rupt's name  ought  not  to  be  on  the  list  in  respect  of  liabilities  subsequent  to  his  bankruptcy. 
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1852.       rupt's  estate  up  to  the  date  of  the  bankruptcy.    They  snb- 


InrB 


sequently  disclaimed  all  interest 


Thb  jfp   Greenshields  had  obtained  his  certificate  of  con- 

LlVBRPOOL 

TAAKwm      formity  in  bankruptcy.    On  the  application  of  the  official 

manager,  the  Master,  on  the  27th  of  March,  1852,  placed 

sHittDVi^AML  *^®  name  of  Mr.  Qreenshields  on  the  list  of  contrilratories 
as  a  shareholder,  and  liable  to  contribute  to  the  losses  of 
the  Company  on  and  subsequent  to  the  30th  of  October, 
1848,  the  date  of  his  bankruptcy,  in  respect  of  100  shares 
of  lOOL  each. 

The  Master  stated  the  grounds  of  his  decision  in  the 
following  terms: — 

''  I,  the  Hon.  Sir  George  Rose,  the  Master  charged  with 
the  winding  up  of  the  Company,  hereby  certify,  that,  on 
reading  the  deed  of  settlement  thereof,  and  the  certificate 
of  conformity  of  John  Greenshields,  a  bankrupt,  and  the 
assignees  of  his  estate  and  effects  having  disclaimed  all 
interest  in  the  shares  held  by  the  said  bankrupt,  I  have 
not  fixed  the  said  bankrupt  with  any  liability  in  respect 
of  any  debt  or  demand  arising  or  existent  at  and  preyi- 
ously  to  his  bankruptcy,  but  have  left  the  same  to  be  ten- 
dered as  a  proof  against  his  estate;  and  that  I  have  held 
the  said  John  Greenshields  to  be  personally  liable,  notwith- 
standing his  certificate,  for  any  demand  or  call  that  may 
have  been  made  or  may  be  made  subsequently  to  the  fiat 
against  him,  and  have  included  him  or  shall  include  him 
in  any  call  accordingly.'' 

Mr.  J.  V.  Prior y  in  support  of  a  motion,  by  way  of  ap- 
peal, by  Mr.  Greenshields  from  the  Master's  decision. — 
The  Master's  decision  appears  to  have  been  influenced 
by  the  case  of  The  South  Staffordshire  Railway  Company 
y.  Bunmde  (a).    In  that  case  the  bankrupt  was  the  own- 

(a)  6  Exch.  129. 
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er  of  railway  shares^  which  was  property  the  ownership  1852. 
whereof  the  assignees  had  disclaimed;  and  it  was  held  that  ^  j^^ 
the  property  continued  in  the  bankrupt,  who  had  obtained     ,   ^hb 

,  ,  LiVXKPOOL 

his  certificate;  and  that  being  so,  and  the  Company  having      Marinb 
brought  an  action  against  Mr.  Burnside,  the  bankrupt,  for    ^^^^^ 
calls  made  since  his  bankruptcy,  the  Court  held  that  the       ^"■^" 
call  was  not  a  debt  proveable  under  the  bankruptcy,  under 
the  51st  section  of  the  Bankrupt  Act,  the  6  Geo.  4,  c.  16, 
nor  a  contingent  debt  within  the  meaning  of  the  56th  sec- 
tion of  that  Act ;  but  that  Mr.  Bumside's  position  was  like 
that  of  a  bankrupt  lessee,  who  continues  liable,  after  his 
certificate,  to  the  payment  of  rent  accruing  due  subsequent- 
ly to  the  bankruptcy.     But  the  decision  in  that  case  does 
not  apply  in  the  present  instance.     There,  the  share  was 
property  in  a  corporation.     Here,  the  interest  of  a  share- 
holder does  not  extend  beyond  his  interest  in  the  partner- 
ship, to  which  bankruptcy  puts  an  end,  as  in  the  case  of 
any  other  partnership. 

The  Winding-up  Acts  contain  no  clause  extending  the 
ordinary  rights  of  Joint-stock  Companies  against  the  part- 
ners who  become  bankrupt  The  50th  section  of  the  Act 
of  1848,  authorises  official  managers  to  prove  against  the 
estates  of  bankrupts.  And  there  is  no  decision  charging 
a  bankrupt  under  the  Winding-up  Acts  after  his  bank- 
ruptcy. In  the  only  case  that  has  arisen,  that  of  Kuper's 
Assignees'  case  (a),  the  names  of  the  assignees  only  were 
placed  on  the  list 

Mr.  Sehvyrif  for  the  official  manager,  in  support  of  the 
Master's  decision. — These  shares  are  property.  The  deed 
of  settlement  treats  the  shares  as  the  subject  of  sale  in 
case  of  the  holder  becoming  bankrupt  It  does  not  treat 
them  as  a  mere  contract  determinable,  or  as  an  interest 
extinguishable,  on  bankruptcy,  but  as  something  to  be  held 

(a)  3  De  G.  &  S.  113. 
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1852.  and  possessed  irrespective  of  bankruptcy,  like  a  lease  or 

"^TTfT^  wiy  other  valuable  property.     The  assignees  have  dis- 

,  ^"'  claimed  the  property,  which  it  was  important  for  them  to 

Marins  do.    The  ownership  thereupon  remained  in  the  bankrapt 

'  with  its  benefits  and  obligations. 

Orxsn- 

BHlBLO't  Ca8B»  <ii     1  1 

Mr.  Pri&r  was  not  called  on  to  reply. 

The  Vice  Chanobllob  : — 

I  think  this  is  a  plain  case.  It  seems  to  me  that  the 
bankruptcy  had  dissolved  the  partnership,  althouf]^  it  had 
been  for  a  fixed  term.  It  is  not  possible  to  put  the  case 
higher  than  that.  The  partnership  seemed  to  have  been 
for  an  indefinite  period — ^until  dissolved  under  the  pro- 
visions of  the  deed  of  settlement  It  is  my  opinion  Uiat 
the  bankruptcy  dissolved  the  partnership  as  r^arded  the 
bankrupt  It  seems  to  me  that  the  concern  is  a  simple 
partnership,  in  which  the  bankrupt's  rights  are  to  have 
the  accounts  taken  and  the  afiairs  wound  up  and  the  re- 
sults ascertained,  whatever  they  might  be  at  that  time. 
That  proceeding  would  result  either  in  a  proof  against  hb 
estate,  or  a  right  in  the  assignees  to  receive  something  from 
the  partnership.  That  right  is  not  varied  by  the  clause  in 
the  deed  that  the  assignees  might  part  with  the  interests 
of  the  bankrupt  if  they  could  find  anybody  wiUing  to  take 
them,  who  would  thereupon  become  a  shareholder.  As 
that  was  not  done,  the  concern  was  dissolved  as  to  the 
bankrupt's  interest  in  it  The  debt,  if  any  there  were, 
upon  the  statement  of  the  accounts  at  the  bankruptcy, 
was  a  proveable  debt;  and  I  can  see  no  right  in  the  part- 
nership as  against  the  bankrupt  to  incur  debts  after  the 
bankruptcy.  Suppose  this  had  been  the  case  of  an  or- 
dinary partnership  not  afi*ected  by  the  Winding-up  Acts : 
for  instance,  a  partnership  of  six  bankers,  and  that  one 
of  the  partners  had  become  a  bankrupt,  it  could  not  be 
said  that  any  liability  would  be  incurred  by  the  bank- 
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nipt  in  respect  of  the  trade  after  his  bankruptcy ;  or  that  one      ^  1852.  ^ 
account  might  be  taken  against  his  estate  up  to  the  bank-        in  re 
ruptcy,  and  another  account  could  be  taken  against  him     livxrpool 
subsequent  to  his  bankruptcy.    This  case  is  totally  differ-  i^g^J^^c* Co. 
ent  from  that  of  The  South  Staffordshire  Railway  Com-        — 
pany  y.  Bumside;  that  is  not  a  case  of  an  ordinary  part-  sauu.u'^  Cahb. 
nership  at  all,  but  of  a  Company  existing  under  an  Act  of 
Parliament,  the  shares  in  which  were  shares  in  property  of 
a  continuing  nature;  the  principles  of  an  ordinary  partner- 
ship do  not  apply  to  such  a  case,  because  the  shares  remain 
as  property,  and  if  the  assignees  disclaim  them  they  must 
remain  in  the  bankrupt,  who  continues  liable  on  the  cove- 
nants in  respect  of  them.    In  this  case  the  partnership  was 
dissolved  by  the  bankruptcy  of  Mr.  Greenshields;  and  from 
that  time  he  ceased  to  have  any  interest  in  the  concern 
except  for  the  purpose  of  ascertaining  what  was  due  from 
or  to  him  at  the  date  of  his  bankruptcy.     The  Master's 
order  must  be  discharged,  the  bankrupt  and  the  official 
manager  receiving  their  costs  out  of  the  estate. 


Hill  v.  Edmonds.  j^^  ^ 


M 


R.  JOSEPH  BULLOCK  and  Anne  his  wife  were  le-  a  huiNmd  and 
gaily  possessed  in  right  of  the  wife,  for  the  residue  of  a  J^Soi^prt 
term  of  700  years,  of  a  messuage  and  premises  called  "  The  ™^  **i^5*^^ 
New  Inn,''  and  they  were  also  legally  seised  in  her  right  waa  possessed 

in  her  right,  to 
a  mortgagee  for  securing  money  then  lent  and  interest,  by  a  deed  containing  a  proviso  for  redemp- 
tion by  ue  husband  and  wife,  or  either  of  them,  or  the  representatiTes  ofeither.  The  husband 
subsequently  became  insolrent,  and  the  mortgagee  filed  a  claim  seeking  a  foreclosure  against  the 
assignee  in  insolvency,  and  the  insolvent  and  his  wife.  The  married  woman  proved  that  her  hus- 
band had  been  without  employment,  and  that  she  and  her  child  were  destitute,  and  claimed  an  equity 
to  a  settlement  out  of  the  mortgaged  property: — Hdd^  that  the  married  woman  had  no  equity  to  a 
settlement;  but  the  proviso  for  redemption  being  on  repayment  of  the  sum  advanced  by  the  insol- 
vent and  his  wife,  the  power  to  redeem  must  bo  given  to  the  married  woman  as  well  as  to  the  in- 
8olvent*s  assignee. 

VOL.  V.  R  R  D.  a.  S. 
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1862  ^     for  an  estate  of  inheritance  in  fee  simple  of  oertain  other 
buildings  and  premise& 

By  an  indenture,  dated  the  19th  of  January,  1849,  made 
between  Mr.  Joseph  Bullock  and  Anne  his  wife  of  the  one 
part,  and  Mr.  Edmund  Hill  of  the  oth^  part,  Mr.  and  Mrs. 
Bullock  assigned  the  leasehold  premises,  and  all  their  es- 
tate and  interest  to  Mr.  Edmund  Hill,  his  executors,  ad- 
ministrators, and  assigns,  for  all  the  then  residue  of  the 
term  of  700  years  therein,  for  securing  300L  and  interest, 
subject  to  a  proviso  for  redemption  on  payment  by  Mr. 
and  Mrs.  Bullock,  or  eith^  of  them,  their  or  either  of 
their  heirs,  executors,  or  administrators,  of  the  principal 
money  and  interest  at  a  specified  tima 

By  another  indenture,  dated  the  same  19th  of  January, 
1849,  and  made  between  Mr.  and  Mrs.  Bullock  of  the  one 
part,  and  Mr.  Edmund  Hill  of  the  other  part^  Mr.  and 
Mrs.  Bullock  demised  the  freehold  buildings  and  premises 
to  Mr.  Edmund  Hill,  his  executors,  administrators,  and  as- 
signs, for  the  term  of  1000  years  from  that  date,  for  secur- 
ing the  sum  of  1002.  and  interest,  subject  to  a  proviso  for 
redemption  on  payment  by  Mr.  and  Mrs.  Bullock,  his  heirs, 
executors,  or  administrators,  of  the  said  principal  money 
and  interest  thereon  at  a  specified  time. 

Although  this  indenture  was  executed  by  Mrs.  Bullock, 
it  was  not  acknowledged  by  her  under  the  provisions  of 
the  Act  for  abolishing  fines  and  recoveries 

Mr.  Bullock,  by  memorandum  in  writing,  dated  the 
same  19th  of  January,  1849,  admitted  that  the  title  deeds 
of  and  relating  to  the  freehold  buildings  and  premises 
enumerated  in  the  schedule  thereto,  were  deposited  with 
Mr.  Edmund  Hill  as  a  further  security  for  the  sum  of  3002. 
and  interest  secured  by  the  first-mentioned  indenture  of 
assignment 

Mr.  Edmund  Hill,  by  his  will,  gave  and  devised  unto 
Mr.  William  Clarke  and  John  Hurst  Wane,  and  their  heirs, 
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all  the  real  estate  which  was,  at  the  time  of  his  decease,  1862. 
vested  in  him  as  mortgagee,  subject  to  the  equity  of  re- 
demption subsisting  therein,  and  appointed  the  said  plain- 
tiffs Sarah  Hill,  William  Clarke,  and  John  Hurst  Wane 
the  executors  of  his  will.  Mr.  Hill  died  on  the  16th  of 
July,  184i9,  and  the  executrix  and  executors  duly  proved 
his  will.  Mr.  Bullock  subsequently  created  an  incumbrance 
on  all  the  premises  in  favour  of  Charles  Edmonds,  James 
Painter,  and  Thomas  Hall,  by  an  agreement,  dated  the 
28th  of  December,  1849,  by  which  he  secured  the  payment 
of  4902.  and  interest  to  them. 

Mr.  Bullock,  in  1850,  took  the  benefit  of  the  Insolvent 
Debtors  Act^  and  his  estate  vested,  under  the  usual  order, 
in  Mr.  Sturgis  the  provisional  assignee.  The  above-named 
Mr.  Hall  was  afterwards  appointed  the  creditors'  assignee 
under  the  insolvency.  Mr.  and  Mrs.  Bullock  had  issue  bom 
alive,  capable  of  inheriting  the  freehold  hereditaments; 
Mr.  Bullock  had  therefore  become  entitled,  in  the  event  of 
his  surviving  Mrs.  Bullock,  to  the  said  freehold  heredita- 
ments, as  tenant  by  the  courtesy.  Under  these  circum-  . 
stances,  the  plaintiffs,  Mrs.  Hill  and  Messrs.  Clarke  and 
Wane,  the  personal  representatives  of  Mr.  Hill,  filed  their 
claim  against  Messrs.  Edmonds  and  Painter,  the  subse- 
quent incumbrancers;  Mr.  Hall,  in  his  double  character 
of  one  of  the  three  subsequent  incumbrancers  and  of  cre- 
ditors' assignee  in  Bullock's  insolvency;  Mr.  Sturgis,  the 
provisional  assignee;  and  Mr.  and  Mrs.  Bullock. 

The  claim,  after  stating  the  above  facts  and  that  Mrs. 
Bullock  claimed  an  interest  in  the  hereditaments,  asked 
in  the  usual  form,  that  the  plaintiffs  might  be  paid  the 
sums  of  3002.  and  1002.,  with  interest,  and  the  costs  of 
the  suit.  And,  in  default  thereof,  the  foreclosure  of  the 
equity  of  redemption  of  the  mortgaged  premises  was  asked. 

Upon  the  hearing  of  the  claim,  it  appeared  that  the 
sums  raised  by  the  mortgages  had  been  received  by  the 

bb2 
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1852.  insolvent  Bullock,  and  spent  by  him.  It  also  appeared, 
that,  since  April,  1851,  he  had  been  without  employment ; 
and  that  from  that  time  he  had  not  supported  his  wife 
and  the  only  child  of  the  marriage ;  and  that  they  were 
wholly  dependent  on  the  kindness  of  friend&  It  also  ap- 
peared, that  there  had  been  no  settlement  or  agreement 
for  a  settlement  before  or  since  the  marriage. 

Mr.  Malins  and  Mr.  Hislop  Clarke,  for  the  plaintiffs. 

Mr.  James  Russell  and  Mr.  Sidney  Smith,  for  the  de- 
fendants Bullock  and  his  wife. — Mrs.  Bullock  claims  to 
be  entitled  to  a  settlement  upon  her  out  of  the  lease- 
hold estate:  Sturgis  y.  Champneys  (a)  and  Hanson  t.  Keat- 
ing (6).  Wherever  a  plaintiff  seeks  the  aid  of  a  Court 
of  equity  against  a  married  woman,  she  thereby  becomes 
entitled  to  have  a  settlement  out  of  the  property,  upon 
the  broad  principle,  that  those  who  seek  equity  must  do 
equity.  She  is  entitled  to  this  equity,  whether  the  nature 
of  the  property,  the  subject  of  the  suit,  be  legal  or  equita- 
ble. The  plaintiffs,  having  made  Mrs.  Bullock  a  defend- 
ant, have  subjected  themselves  to  the  rule. — They  cited 
fFartham  v.  Pemberton  (c). 

The  Vicb-Chancbllob: — 

The  plaintiffs,  having  the  legal  estate  under  the  assign- 
ment by  way  of  mortgage  to  them,  are  entitled  to  come 
here  to  give  each  of  those  parties  who  have  a  right  to  re- 
deem an  opportunity  of  doing  so,  or,  in  their  default,  to 
foreclose  them.  In  the  cases  cited,  the  plaintiff  came  to 
assert  an  equitable  title  against  the  wife,  and  the  Court 
put  him  upon  terms  to  make  some  settlement  upon  her. 
Here  the  plaintiffs  come,  having  the  legal  title,  which 

(a)  6  My.  &  Cr.  97.        (6)  4  Hare,  1.        (c)  1  De  G.  &  S.  644. 
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passed  to  them  by  the  assignment  Now^  it  would  be  a  185i. 
very  anomalous  thing  that  the  husband  could  assign  the 
legal  title  in  these  leasehold  premises  by  way  of  sale,  so 
as  to  destroy  the  wife's  equity,  and  yet,  that  such  equity 
should  not  be  affected  by  the  mortgage  made  by  him  of 
the  legal  estate.  In  a  suit  by  the  mortgagee  against  the 
husband  and  his  wife,  this  Court  will  not  give  the  wife 
any  equity  for  a  settlement  in  such  a  case  as  the  present 

The  decree  will  require  great  care.  There  must  be  a 
separate  account  of  what  is  due  in  respect  of  the  300Z. 
and  1002.,  with  interest;  and  then,  taking  the  freeholds 
first,  there  must  be  the  common  decree,  that,  upon  pay- 
ment by  Sturgis  of  what  is  due  in  respect  of  the  3002.  and 
1002.  and  interest,  the  plaintiffs  shall  reconvey  to  Mr. 
Sturgis;  with  power  to  the  subequent  mortgagees  to  re- 
deem Sturgis;  and  the  common  foreclosure  decree  against 
them  in  default 

Mrs.  Bullock  has  an  interest  in  the  equity  of  redemp- 
tion of  the  leasehold  premises,  because  the  mortgage  re- 
serves it  to  her  and  her  husband.  There  must  be  the  com- 
mon decree  of  foreclosure  as  regards  the  leasehold  premises 
as  to  S002.  and  interest  only,  being  all  that  is  secured  upon 
them.  The  right  to  redeem  must  be  given  to  the  subse- 
quent mortgagees,  Mr.  Sturgis,  and  Mrs.  Bullock,  or  any 
of  them;  and,  in  default,  there  must  be  a  foreclosure 
against  all  of  them. 

If  it  had  not  been  for  the  leaseholds,  Mrs.  Bullock  ought 
not  to  have  been  made  a  party  to  the  claim;  but  she,  hav- 
ing a  right  to  redeem  the  leaseholds,  is  necessarily  brought 
before  the  Court  on  a  claim  to  foreclose. 
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March  m;  ^^^^^  ^-  *^^ 

June  Wi.  AND 

In  the  Matter  of  The  Tbustbb  Act,  1850. 

A  testator  de-  JoHN  JACOB,  by  his  win,  dated  the  20th  of  May,  1835, 
h^Mtet^  after  giving  certain  annuities,  gave  and  devised  his  real 
hiagranddaugh-  ^n^j  the  residue  of  his  personal  estate,  subject  to  the  pay- 

ter  for  life,  with  ^,.      ,,  ,    ,  .  .  .  .      i  .         •  ri  1 

remainder  to  mcut  of  his  dcbts  and  the  annuities  given  by  his  will  to 
M^tok""'  his  daughter  Maria  WilUams,  for  her  life;  and,  after 
on"theii^t^'  ^®'  decease,  to  his  grand-daughter  Elizabeth  Bridgwater 
ing  twenty-one.  Weston  for  her  life;  and,  after  the  decease  of  the  survivor 
theadminiatra-  of  them,  then  for  all  and  every  the  child  and  children  of 
tetor^^^^d  ^is  said  grand-daughter,  their  heirs,  executors,  adniinis- 
personal  estate,   trators,  and  assigns,  equally  to  be  divided  between  them 

certain  partB  of  '  -o     »     ^        ^ 

the  real  estate  on  their  attaining  twenty-one,  as  tenants  in  common ;  but 
tracted  to  be  ^^  CQse  his  said  grand-daughter  should  die  without  leaving 
Jf  Ae  COTrTto  children,  then  he  devised  his  real  estate  to  his  the  testa- 
provide  a  fund  tor's  own  right  heirs ;  and  he  bequeathed  the  residue  of 

for  payment  of       ,  , 

costs.  The  only  his  personal  estate  to  his  next  of  kin.  The  testator  died 
dren  ofthe^  *  shortly  after  the  date  of  his  will,  which  was  proved  by  the 
grand-daughter  three  cxecutors,  of  whom  Mr.  Filer  and  Mr.  Miller  were 

were  parties  to  ' 

the  suit.    On     the  survivors. 

their  petition  mi         t  •  •        •  i  •      •  ^  rm  y» 

in  the  cause.  The  abovc  suit  was  instituted  in  1 835.   There  were  five 

Trustee  Act,*  Supplemental  suits,  and  a  decree  was  obtained  for  the  due 
1850,  praying  a  administration  of  the  testator's  estate. 

declaration  that 

the  petitioners.  By  an  Order  in  these  suits,  it  was  directed,  that  so  much 

children  of  the  of  the  real  and  leasehold  estates  of  the  testator  as  should 

wodd^n^at^  be  Sufficient  should  be  sold,  for  the  purpose  of  providing  a 

taining  twenty-  fund  for  the  payment  of  the  costs  to  which  the  estate  had 

one,  be  trustees  t   i_i 

of  the  estates      become  liable. 

devised  to  the  ▼  /•xi_*'i*<*  iiii  i 

children  of  the        ^^  pursuance  of  this  direction  a  sale  had  been  made, 

grand-daughter 

for  the  purpose  of  the  decree;  and  that  their  respective  rights  might  be  vested  in  the  respective  pur- 
chasers, or  that  some  person  might  be  ordered  to  convey  for  them: — Ileld^  that  the  29th  and  30tli 
sections  of  the  Trustee  Act,  1 850,  did  not  apply ;  and  that  the  infimte  were  not  constructive  trus- 
tees.   And  the  Court  refused  to  make  any  oitlcr. 
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and  Mr.  John  Thomas  Waddington,  Mr.  James  Wyethe, 
and  Mr.  Robert  Bayspool  were  the  purchasers  of  certain 
of  the  lots  in  which  the  property  was  sold. 

The  report  of  these  three  purchases  had  been  confirm- 
ed, and  the  purchase  money  paid  into  Court 

This  was  the  petition  of  the  only  two  children  of  MrsL 
Elizabeth  B.  Weston,  being  infants,  by  their  next  friend, 
which,  after  stating  the  above  facts  and  proceedings,  prayed 
that  the  Court  would  declare  that  the  two  petitioners,  as 
the  only  children  of  Mrs.  Weston,  were,  and  that  the  un- 
born children  of  Mrs.  Weston  upon  coming  into  existence 
would  become,  trustees  of  the  estates,  rights,  and  interests, 
by  the  will  devised  to  the  children  of  Mrs.  Weston,  of  and 
in  the  freehold  estates  in  fee  simple  and  for  lives  of  the 
testator,  for  the  purpose  of  the  decree  for  sale;  and  that 
their  estates,  rights,  and  interests  respectively  in  the 
said  lots  sold,  might  respectively  be  vested  in  the  respec- 
tive purchasers;  or  that  Mr.  Weston,  the  father  of  the  in- 
fant petitioners,  or  some  other  proper  person,  might  be  ap- 
pointed to  convey  to  the  respective  purchasers. 


1852. 


Mr.  Molina  and  Mr.  BiUoUy  in  support  of  the  petition, 
referred  to  the  29th  and  30th  sections  (a)  of  the  Trustee 
Act  (13  &  14  Vict.  c.  60).— They  submitted,  that,  under 


(a)  By  sect.  29  it  is  enacted, 
"  That  when  a  decree  shall  have 
been  made  by  any  Court  of  eqidty 
directing  the  sale  of  any  lands  for 
the  payment  of  the  debts  of  a 
deceased  person,  every  person 
seised  or  possessed  of  such  lands, 
or  entitled  to  a  contingent  right 
therein,  as  heir,  or  imder  the 
will  of  such  deceased  debtor, 
shall  be  deemed  to  be  so  seised 
or  possessed  or  entitled,  as  the 
case  may  be,  upon  a  trust  within 
the  meaning  of  this  Act ;  and  the 


Court  of  Chancery  is  hereby 
empowered  to  make  an  order 
wholly  discharging  the  contin- 
gent right,  imder  the  will  of  such 
deceased  debtor,  of  any  imbom 
person." 

The  30th  section  enacts,^  That 
where  any  decree  shall  be  made 
by  any  Court  of  equity  for  the 
specific  performance  of  a  con- 
tract concerning  any  lands,  or 
for  the  partition  or  exchange  of 
any  lands,  or  generally  when  any 
decree  shall  be  made  for  the  con- 
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these  sections  the  infant  petitioners,  and  all  unborn  chil- 
dren of  Mr&  Weston,  would  become  trustees  for  the  purcha- 
sers on  their  respectively  attaining  the  age  of  twenty-one. 

The  Vice-Changellob  said,  it  did  not  appear  to  him 
that  these  sections  applied  to  the  present  case.  He  did 
not  think  that  the  infant  petitioners  were  constructive 
trustees;  and  therefore  he  must  refuse  to  make  the  order 
asked. 


vejance  or  assignment  of  any 
lands  either  in  cases  arising  out 
of  the  doctrine  of  election  or 
otherwise,  it  shall  be  lawful  for 
the  said  Court  to  declare  that 
any  of  the  parties  to  the  said 
suit  wherein  such  decree  is  made 
are  trusteesof  such  lands  or  any 
part  thereof,  within  the  meaning 
of  this  Act,  or  to  declare  concern- 
ing the  interests  of  unborn  per- 
sons who  might  claim  under  any 
party  to  the  said  suit,  or  under 
the  will  or  voluntary  settlement 
of  any  person  deceased  who  was 
during  his  lifetime  a  party  to  the 
contract  or  transactions  concern- 
ing which  such  decree  is  made. 


that  such  interests  of  unborn  per- 
sons are  the  interests  of  persons 
who,  upon  coming  into  existence, 
would  be  trustees  within  the 
meaning  of  this  Act,  and  there- 
upon it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chan- 
cery, as  the  case  maybe,  to  make 
such  order  or  orders  as  to  the  es- 
tates, rights,  and  interests  of  such 
persons,  bom  or  unborn,  as  the 
said  Court  or  the  said  Lord  Chan- 
cellor might  under  the  provisions 
of  this  Act  make  concerning  the 
estates,  rights,  and  interests  of 
trustees  bom  or  unborn.*' 
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Daniel  u  Davies.  Jwm  4^. 

J  OHN  DAVIES,  in  1821,  duly  made  and  executed  liis  A  testator  in 

will,  of  which  the  material  parts  are  to  the  following  ef-  ErndTderi^ 

feet : — "  I  give  and  devise"  [hereditaments  including  Llwyn  ^^JJ^fop*^}^ 

and  Penycraig  and  a  dwelling-house  in  Llanddewybrefy,  remainder  to 

in  the  county  of  Cardigan],  "To  hold  unto  John  Lloyd  for  life,  with re- 

and  David  Davies,  and  the  survivor  of  them,  and  the  heirs  ^d^^^gaTe^' 

and  assigns  of  such  survivor,  to  the  several  uses  and  upon  onof^'w^  h 

the  several  trusts,  intents,  and  purposes  hereinafler  ex-  chmed  on  tpe- 

pressed  and  declared  of  and  concerning  the  same,  that  is  of  hii  lands  d^ 

to  say,  to  the  use  of,  and  I  give  and  devise  all  my  real  or  2i^the  w^^* 

freehold   estate  hereinbefore  described  unto  my  beloved  ^^'"  ^«**»' 

wife  Anne  Davies  and  her  assigns^  for  and  during  the  poMetMdfor 

term  of  her  natural  life,  without  impeachment  of  waste;  hCTd«t£^a  " 

and  from  and  immediately  after  her  decease,  I  give  and  ?*^"^?*^ 

devise  all  those  hereditaments,  including  the  said  Llwyn  pouenion  of 

and  Penycraig,  and  the  dwelling-house  in  Llanddewybrefy,  the  testator, 

subject  nevertheless  to  the  charge  of  the  sum  of  2001  as  ^hS^**^ 

hereinafter  mentioned,  unto  my  nephew  Daniel  Davies  *«  which  the 

,  ,         tenants  for 

[a  defendant  hereto],  officer  of  excise,  son  of  Samuel  Davies,  life  and  in  re- 
of  London,  To  hold  unto  and  to  the  use  of  Daniel  Davies  the  stranger 
and  his  assigns,  for  and  during  the  term  of  his  natural  ^^^^^'^^ 
life,  with  remainders  over  after  his  decease.  To  the  use  of  the  200/.  iej[a<nr 

might  be  raised 

the  testator's  trustees,  Upon  trust  to  preserve  contingent  outofthespe- 
remainders;  with  remainder  to  the  use  of  the  first  son  of  tenant  for  life  * 
the  body  of  Daniel  Davies,  lawfully  begotten  or  to  be  be-  f^^^^Z^ 
gotten,  and  the  heirs  male  of  the  body  of  such  first  son;  atitiepara- 
with  devises  and  remainders  over.     The  testator  gave  to  the  testator,  and 
Mr.  John  Daniel  the  sum  of  200i,  in  the  following  terms :—  ""^ff^J^^ 

aparty: — Held, 
that  the  stranger  could  not  be  sued  in  this  Court  by  any  person  claiming  under  the  wUl,  and  he  was 
dismissed  with  costs;  and  the  Court  deckred  the  pUin  tiff  entitled  to  his  legacy,  appointed  a  receirer, 
and  ordered  that  the  plaintiff  should  be  at  liberie  to  bring  such  action  as  he  should  be  advised  for  the 
recovery  of  the  specified  land  in  the  names  of  the  tenants  for  life  and  in  remainder,  upon  an  indem- 
nity. 
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1802.  ''  I  give  and  bequeath  unto  John  Daniel,  the  sum  of  200/. 
sterling,  which  sum  I  charge  and  make  chargeable  on  the 
tenements  and  prembes  called  Llwyn  and  Penycraig; 
which  said  sum  of  2002. 1  direct  shall  be  paid  to  the  said 
John  Daniel,  his  executors,  administrators,  and  assigns, 
within  the  space  of  twelve  months  after  the  decease  or 
marriage  of  my  beloved  wife  Anne  Davies,  which  shall 
first  or  next  happen.'' 

The  testator  died  in  1822 ;  and  thereupon  his  widow 
Anne  Davies  entered  into  and  continued  in  possession  of 
the  premises  devised  to  her,  until  h^  decease  in  1848. 

This  was  a  suit  by  Mr.  John  Daniel  against  Daniel 
Davies,  the  tenant  for  life,  and  Mrs.  Hughes,  who  was  en- 
titled in  remainder,  under  the  will  of  John  Davies,  to  the 
estates  called  Llwyn  and  Pehycraig,  and  also  against 
Daniel  Evans.  The  plaintiff  by  his  bill  alleged,  that,  on 
the  decease  of  Anne  Davies,  the  defendant  Daniel  Evans 
had  entered  into,  and  that  he  had  ever  since  been  and 
was  still  in,  the  possession  or  receipt  of  the  rents  and  pro- 
fits of  the  tenements  called  Llwyn  and  Penycraig,  and 
that  he  claimed  to  be  entitled  thereto,  but  that  he  refused 
to  pay  to  the  plaintiff  the  sum  of  2002.,  under  the  pretence 
that  the  testator  had  no  power  to  devise  the  premises; 
whereas  the  plaintiff  alleged  a  devolution  of  title  to  the 
testator,  shewing  that  the  testator  was  seised  in  fee  of  the 
hereditaments,  and  had  full  right  to  devise  the  heredita- 
ments. The  prayer  of  the  bill  was,  that  the  above  sum  of 
2002.  and  interest  might  be  raised  out  of  the  tenements 
called  Llwyn  and  Penycraig,  devised  by  the  will,  and  that 
the  same  might  be  paid  to  the  plaintiff,  and  that  a  receiver 
might  be  appointed  of  the  rents  and  profits  of  the  same 
hereditaments. 

The  defendant  Daniel  Davies,  by  his  answer,  admitted 
that  the  defendant  Daniel  Evans  was  in  possession  of  the 
hereditaments  under  a  title  paramount  to  that  of  the  tes- 
tator, and  he  disclaimed  all  title  to  the  hereditaments  un- 
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der  the  testator's  will;  the  other  defendants  entitled  under        1853. 
the  testator's  will  merely  stated  that  the  defendant  Daniel 
Evans  was  in  possession,  claiming  to  be  in  possession  un- 
der an  adverse  title. 

Daniel  Evans,  by  his  answer,  denied  that  the  testator, 
John  Davies,  was,  at  the  time  when  he  made  his  will,  or 
at  any  time,  seised  of  or  entitled  to  the  messuages,  tene- 
ments, farms,  or  lands  in  the  bill  mentioned  to  be  devised 
by  his  will;  but  he  alleged,  that  the  said  John  Davies 
was  in  possession  of  the  said  hereditaments  as  tenant  for 
life  of  the  same,  and  that,  on  the  decease  of  the  testator 
John  Davies,  his  widow,  Mrs.  Anne  Davies,  entered  into 
the  possession  and  receipt  of  the  rents  and  profits  of 
the  hereditaments,  including  the  tenements  and  premises 
called  Llwyn  and  Peuycraig,  and  that  she  continued  in 
such  possession  and  receipt  until  her  death;  but  that, 
shortly  after  the  decease  of  the  testator  John  Davies,  who 
was  the  father  of  this  defendant,  Daniel  Samuel,  other- 
wise Daniel  Evans,  applied  to  Mrs.  Anne  Davies  for  posses- 
sion of  the  hereditaments  and  premises,  and  filed  a  bill  in 
Chancery  in  the  Court  of  Great  Session  at  Carmarthen,  in 
South  Wales,  claiming  the  same  hereditaments  and  pre- 
mises; and  thereupon  an  arrangement  was  come  to  between 
Mr&  Anne  Davies  and  Daniel  Samuel,  whereby  it  was 
agreed  that  such  suit  should  be  compromised;  and  that 
Mrs.  Anne  Davies,  being  then  upwards  of  sixty  years  of 
age,  should  be  allowed  to  continue  in  possession  of  the 
hereditaments  and  premises  for  the  remainder  of  her  life; 
and  that  the  said  Daniel  Samuel  should  have  the  peace- 
able possession  thereof  immediately  upon  her  decease,  and 
thenceforth  hold  the  same  to  himself  and  his  heirs  for 
ever,  free  from  all  incumbrances;  and  this  defendant  al- 
leged, that,  accordingly,  and  not  by  virtue  of  the  will, 
Mrs.  Anne  Davies  was  allowed  to  continue  in  quiet  posses- 
sion of  the  same  hereditaments  and  premises  until  her 
death. 
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1853.  This  defendant  also  stated,  that  his  father  died  intes- 

tate about  four  years  previous  to  the  decease  of  Ur&  Anne 
Davies,  namely,  in  1844,  leaving  this  defendant  his  eldest 
son  and  heir-at-law;  and  that,  by  reason  of  the  death  of 
his  said  father  and  of  Mrs.  Anne  Davies,  he  became  and 
was  absolutely  entitled  in  possession  to  the  hereditaments 
sought  to  be  charged  by  the  bill,  and  to  the  inheritance 
thereof,  free  from  all  incumbrances;  and  that  he  did,  upon 
the  decease  of  Mrs.  Anne  Davies,  enter  into  possession 
and  receipt  of  the  rents  and  profits  of  the  hereditaments 
called  Llwyn  and  Penycraig,  and  has  ever  since  been 
and  was  in  such  possession  and  receipt  And  this  defend- 
ant, as  the  eldest  son  of  the  said  Daniel  Samuel,  claimed 
to  be  entitled  to  the  hereditaments,  free  from  the  legacy 
of  2002.  and  interest,  claimed  by  the  plaintiff's  bill;  and 
he  denied  that  the  whole  of  the  sum  of  2002.  with  in- 
terest thereon,  or  any  part  thereof,  was  due  to  the  plain- 
tiff 

This  defendant  insisted  that  the  testator  had  no  power 
to  devise  the  hereditaments,  and  that  no  part  of  them  de- 
scended to  the  testator  John  Davies  in  fee  simple. 

Evidence  was  gone  into  both  for  the  plaintiff  and  the 
defendant;  upon  which  a  prima  facie  case,  that  Daniel 
Evans  was  wrongfully  in  possession,  was  established  against 
him. 

The  cause  now  came  on  upon  the  hearing. 

Mr.  Chandleaa  and  Mr.  James  for  the  plaintiff. 

Mr.  C.  M,  Rowpell  for  the  defendant,  Daniel  Davies,  the 
tenant  for  life  under  the  testator  s  will,  who  had  dis- 
claimed. 

Mr.  Freding  for  Mrs.  Hughes,  the  tenant  in  tail  in  re- 
mainder under  the  will. 
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Mr.  WUlcock  and  Mr.  Renshaw  for  the  defendant  Daniel  1862. 
Evans. — The  plaintiff  sues  only  in  respect  of  an  equity  creat- 
ed by  the  testator's  will  in  his  favour  out  of  the  heredita- 
ments. His  is  an  interest  in  the  land  only  on  the  assump- 
tion that  the  testator  was  himself  entitled;  but  this  defend- 
ant alleges,  by  his  answer,  a  title  paramount  in  law  and 
equity  to  that  of  the  testator.  It  is  not  competent  for  the 
plantiff  in  this  suit,  which  is  to  establish  his  title  under  the 
will,  and  to  have  his  charge  made  effectual  as  against  the 
devisees  of  the  fee  under  the  will,  to  raise  a  litigation  with 
this  defendant^  who  claims  paramount  to  the  wilL  This 
defendant  is  improperly  made  a  party,  and  ought  to  be  dis- 
missed. Even  if  it  be  assumed,  that  the  title  of  this  de- 
fendant is  wrongful,  still  he  is  in  possession  adversely  as  of 
a  legal  title;  and  the  question  is  one  proper  for  an  action 
at  law,  and  it  cannot  be  decided  in  this  suit.  This  defendant 
must  therefore  be  dismissed,  as  having  been  improperly 
made  a  defendant  If  the  plaintiff  shall  establish  a  right, 
under  the  testator's  will,  against  the  devisees,  it  will  be  for 
the  Court  to  determine,  as  between  the  devisees  under  the 
will  and  the  plaintiff,  what  action  or  suit  shall  be  instituted 
against  this  defendant,  to  raise  the  question  of  the  testa- 
tor's right  against  this  defendant  as  a  distinct  question. 

Mr.  Chandless,  in  reply,>submitted,  that  if  the  devise  had 
been  to  the  devisees  upon  trust  to  raise  the  legacy,  there 
might  have  been  some  ground  for  the  objection ;  but  the 
charge  created  by  the  testator  in  favour  of  this  plaintiff 
was  on  the  land  itself,  and  the  plaintiff  had  an  estate  or 
title  in  the  land  sufficient  to  entitle  him  to  raise  the  ques- 
tion of  title  against  the  defendant,  though  he  set  up  a  title 
paramount;  and  that,  if  the  plaintiff  should  sue  in  the 
name  of  the  devisee,  the  plaintiff  would  be  bound  by  the 
devisee's  acts  and  admissions,  although  not  a  trustee  for 
the  plaintiff. — He  also  relied  on  the  relief  given  in  equity 
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in  the  cases  of  lost  deeds  and  of  the  remedy  by  distress 
where  it  had  become  unavailable  (a). 

The  Yios-Chancellob  (after  observing,  that,  in  those 
cases,  the  Court  administered  legal  relief,  proceeded) : — 

This  plaintiff,  as  legatee  for  200Z.,  has  a  good  title  against 
the  devisees  under  the  will  of  John  Davies,  and  prima  facie 
he  has  established  his  claim  against  the  defendant  Daniel 
Evans,  but  this  defendant  claims  paramount  to  the  testator; 
and  this  Court  has  no  right  to  decide  the  question  between 
the  testator's  title  and  that  of  Daniel  Evans  in  the  present 
suit,  constituted  as  it  is.  I  cannot  deal  with  this  claim  as 
against  him,  more  particularly  as  he  has  been  and  is  in  the 
actual  possession  of  the  land.  It  appears  to  me  that  Da- 
niel Evans  cannot  be  sued  in  this  Court  by  any  person 
claiming  under  this  wilL  It  is  said,  that  the  plaintiff^s 
title  is  an  equitable  title,  which  gives  jurisdiction  to  this 
Court.  I  think,  however,  that  an  equitable  title  cannot 
be  set  up  in  this  suit  against  Daniel  Evans,  and  he  must 
be  dismissed  with  costs,  not  including,  however,  the  costs 
he  has  incurred  in  going  into  evidence.  After  dismiss- 
ing him,  there  should  be  a  declaration  that  the  plaintiff 
is  entitled  to  the  legacy;  and  he  must  be  authorised  to 
bring  such  action  as  he  may  be  advised  for  the  recovery  of 
the  devised  estate  in  the  name  of  the  defendants,  the  ten- 
ant for  life  and  the  tenant  in  remainder  (&). 


(a)  See2  Atkins,  61;  1  MaddCh. 
2nd  edit.,  26 ;  Ihtchess  of  Leeds  v. 
Powell,  1  Vea.  sen.  171;  TTionv- 
dike  V.  CoUingtoUy  1  Ch.  Cas.  79; 
Roberta  v.  HugheSy  Beatty,  417, 
1  Eq.  Cas.  Ab.  32;  Bouverie  v. 
Prentice,  1  Bro.  C.  C.  200;  DvJce 
of  Bridgewater  v.  Edwards,  6  Bro. 
P.  C.  368. 


(b)  The  above  decision  sug- 
gests the  question,  whether  a 
distinction  exists  between  inter- 
ests being  equitable  in  respect  of 
their  nature,  as  being  similar  to 
the  use  before  the  Statute  of 
Uses,  so  that  a  disseisor  would 
not  be  liable:  Chvdleigh*s  case, 
1  Coke,  122;  or  being  equitable 
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By  the  decree  the  bill  was  dismissed  as  against  the  de-        18^2. 
fendant  Daniel  Evans,  with  costs.    The  Court  declared       Danibl 
that  the  plaintiff  was  entitled  to  the  legacy  of  2001  and       dj^'i^ 
interest,  and  to  have  the  same  raised  by  sale  or  mort- 
gage of  the  lands  called  Llwyn  and  Penycraig,  devised 
by  the  will  of  the  testator  John  Daviea    The  usual  re- 
ference was  directed  to  the  Master,  to  appoint  a  receiver. 
The  order  contained  an  authority  in  the  following  t^rms: 
— "  And  the  plaintiff  is  to  be  at  liberty  to  bring  such 
action  and  take  such  proceedings  as  he  may  be  advised,     . 
for  the  recovery  of  the  said  messuages  or  tenements, 
farms,  and  lands,  and  to  use  therein  the  names  of  the 
said  defendants,  Daniel  Davies  and  Mary  Hughes,  or  either 
of  them,  first  giving  them  a  sufficient  indemnity'' — such 
indemnity,  if  the  parties  differ,  to  be  settled  by  the  said 
Master. 

in  respect  ofthe  remedy,  as  ^  not  v.  Morris^  3  Hare,  394;  statu- 

merely  a  trust  but  a  title  in  tory  mortgage  of  turnpike  tolls: 

equity:" — Haley  C.  B.,  PawUU  R,   v.   Trustees   of  BaXby  and 

Y,  AUome^'Oeneraly  HsTd,  465;  Worksop  TurnpikeBoad8,22ljt  J, 

equity  of  redemption,  statutory  Q.  B.,  164. 
charge  of  debts :  Viscount  Downe 
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June  %nd.  Thomas  v.  DuKNiKG. 

Upon  a  claim  JLhIS  was  a  claim  by  the  first  mortgagee  against  the 
agaLrt^^ir*  mortgagor  and  two  other  persons,  to  whom  the  mortgagor 
8^"»  ?*^  had  assigned  the  equity  of  redemption,  subject  to  the  pkin- 
toea  under  an  tiff's  mortgage,  in  trust  for  certain  creditors  of  the  mort- 
the  equity  of  gagor,  enumerated  in  a  schedule,  and  who  executed  the 
the^SnSt  dT  ^^^  ^y  which  the  equity  of  redemption  was  conveyed  to 
themortgaffon,  ^q  ^wo  trustees.    This  deed  contained  a  power  for  the 

ereditorawhoae  .         ..      i  •  •  i  y 

namea  appeared  trustees  to  release  the  equity  of  redemption  without  the 

in  a  ichedule  to  ^  i*  xi.  j  'x 

the  deed  which  concurrence  of  any  of  the  creditors. 

they  executed: 
—HM,  that, 

although  the  Mr.  Fveeltng,  for  the  plaintiff,  cited  HoUcmd  v.  Baker  (a), 

truateeaapower  and  submitted  that  it  was  not  necessary  to  make  the 
d[|jjj^,^2^    scheduled  creditors  parties. 

their  leceipti 
gooddiichaiigef; 

theicheduied  The  Vice-Chancbllob,  after  referring  to  Ccdverley  v. 
PAT-  Phel/p  Q>)j  said,  it  had  been  decided  that  a  power  to  sell 
and  give  discharges,  and  divide  the  proceeds,  did  not  enable 
a  plaintiff  in  a  suit  for  a  foreclosure  of  the  equity  of  re- 
demption, to  dispense  with  the  creditors  entitled  under 
such  a  deed  as  the  present  being  made  parties.  His  Ho- 
nour, therefore,  directed  the  case  to  stand  over,  to  make  the 
creditors  who  had  executed  the  deed  parties  to  the  suit. 

(a)  3  Hare,  68,  79.  (h)  6  Madd.  226. 


tMt  to  the  foit. 
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Drake  v.  Whitmore.  j^^  ^ 

X  HE  testator  in  the  cause  had  by  his  will  directed  that  a  teiutor  di- 
the  monies  necessary  to  be  raised  to  provide  for  the  pur-  ^^, 
poses  of  his  will,  should  be  raised  by  a  mortgage  of  a  part  purpotMofhis 

of  his  real  estate.  ed  by  mortgage 

The  Master,  by  his  report,  found  that  the  money  could  ^aj^Jtate; 
be  more  advantageously  raised  by  a  sale  of  part  of  the  tes-  ^®  jf^t'the 
tator's  estate  than  by  a  mortgage.  money  could  be 

more  adran- 

Mr.  Glasse  and  Mr.  Fdber  asked  that  the  Master's  report  by  a  aale  of 
might  be  confirmed.  ^.^i^'tC' 

Court  decliDed 

The  Vicb-Chancellor  thought  that  the  testators  direc-  todirectaiale. 
tions  should  be  complied  with  in  the  mode  he  had  point- 
ed out;  and  he  declined  to  coniirm  the  Master's  report 


In  the  Matter  of  Levett's  Trust  ;  June  26th 


AND 


In  the  Matter  of  the  Trustee  Relief  Act. 

JjY  a  settlement  tnade  in  1823,  in  contemplation  of  the  On  a  petition 
marriage  of  Mr.  and  Mrs.  Levett,  a  fund  was  settled  to  the  K^TrJ^t^"**" 
separate  use  of  Mrs.  Levett  for  her  life,  and  after  her  death  ^«^»«^  Act,  for 

*  ^  payment  of 

as  she  should,  by  deed  or  will,  whether  covert  or  sole,  ap-  trust  funds  out 

point.     She  died  in  the  lifetime  of  her  husband,  having  gtatemenuin 

by  will  appointed  that  the  settlement  fund  should  form  ^^^^^"^.^ 

part  of  her  residuary  estate,  which  she  bequeathed  to  three  »«"*  ^^ "»« 

/»     1  1         1  trust-money 

persons,  whom  she  named  her  executors,  of  whom  her  hus-  into  Court 
band  was  one,  upon  trust  to  pay  the  income  of  the  fund  to  l^^  j^  the^eti- 
Mr.  Levett  for  his  life,  and  after  his  death  to  divide  the  ^•""' "  '*»T 

'  ^  sutemenu  form 

fund  into  ten  shares  among  certain  persons  named  in  her  the  only dccbira- 

tion  of  trust  un- 
Wlll.  der  which  the 

VOL.V.  S8*  D.  a  s.       ^o"" «»•"«=♦• 
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1852.  The  present  trustees  of  the  settlement  of  1823  had  paid 

/^  ^        the  money  into  Court  under  the  Trustee  Belief  Act. 
^Tru^'*         ^^'  Levett  now  presented  his  petition  for  payment  of 
the  income  to  himself  for  his  life. 

It  appeared  on  the  affidavit  of  the  trustees  on  paying 
the  fund  into  Court,  that  they  had  received  notice  of  in- 
cumbrances affecting  some  of  the  ten  several  shares  into 
which  the  fund  was  to  be  divided  on  the  death  of  Mr. 
Levett  This  fact  was  not  stated  in  the  petition.  There 
was  no  question  upon  the  title  of  the  petitioner,  the  te- 
nant for  life. 

Mr.  Menshaw  was  in  support  of  the  petition. 

Mr.  Dauney  for  the  trustees« 

The  Vice-Chakoellor  made  the  order  as  prayed;  but 
said  that  it  should  be  understood,  that,  in  a  petition  pre- 
sented under  the  Trustee  Relief  Act,  all  the  statements  of 
the  affidavit  made  on  payment  of  the  fund  into  Court 
should  be  fully  set  out  in  the  petition.  The  statement  in 
the  affidavit  was  the  only  declaration  of  trust  under  which 
the  Court  acted,  and  it  was  very  inconvenient  where  such 
a  statement  was  not  upon  the  petition. 
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In   the  Matter  of  The  Southampton   and  Dorchester     June2eth. 

Railway  Company, 

Ex  parte  King's  College,  Cambridge. 

X  HE  above  Company  having  taken  lands  of  King's  Col-  Landi  being 
lege,  Cambridge,  paid  the  purchase  money,  which  amount-  ^J^  by 
ed  to  290t,  into  Court,  under  the  Lands  Clauses  Conso-  •  R^^*^  ^ 

Company,  the 
lidation  Act.  Company  paid 

This  was  the  petition  of  the  College,  asking  that  this  Court?*^'Ebe 
sum  of  290i,  together  with  a  further  sum  which  the  Col-  2'?^^^'^"^" 
lege  proposed  to  supply,  might  be  invested  in  the  purchase  amount,  with 

other  monies  to 

of  lands  at  the  price  of  18002.  be  supplied  by 

them,  might  be 
laid  out  in  a 
Mr.  Glasse  in  support  of  the  petition.  specified  pur- 

chase:— Heldy 
that  the  order 

Mr.  Osborne  for  the  Company.  "^^^  *|^^ 

costs  accord- 
inif  to  the 

The  only  question  was  as  to  the  costs  under  the  above  Ludi  CUdim 
circumstances.  SSTi^aJlt 

it  should  pro- 
Tide  that  the 
The  ViCE-ChaNCELLOR: —  corporation 

should  pay  all 

The  proper  order  to  make  is,  that  the  Company  should  e**™  costs  by 

,,     ,  1        A  1  1  1       /-^  1     WMOn  of  the 

pay  all  the  costs  according  to  the  Act;  but  that  the  Col-  extra  amount 
lege  should  pay  all  such  extra  costs  as  may  be  incurred  in  ^     "*^* 
consequence  of  the  sum  now  being  laid  out  exceeding  the 
290L  which  the  Company  has  paid  into  Court. 
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June  ZOth. 


In  a  suit  by  a 
trnBtee  against 
his  co-trostee,  a 
■olicitor*  and 
the  parties  be- 
neficially in- 
terested under 
a  will,  some  of 
them  being 
infimts,  the 
costs  of  all  par- 
ties had  been 
ordered  to  be 
taxed  and  paid. 
It  appeared 
that  iht  defend- 
ant trustee,  the 
solicitor,  had 
eondncted  his 
defence  by  his 
partner.    The 
Taxing  Master 
aUowed  the  so- 
licitor trostee 
costs  oat  of 
pocket  only: — 
ffdd,  that,  the 
rule  which  had 
allowed  to  soli- 
citor trustees 
costs  out  of 
pocket  only  be- 
ing well  esta- 
blished, the 
Court  would  not, 
with  reference 
to  the  question 
of  costs,  inquire 
whether  the 
conduct  of  the 
suit  by  the 
partner  of  the 
solicitor  trustee 
was  beneficial 
for  all  parties, 
though  no  par- 
ty objected  to 
such  inquiry, 
but  that  all 
costs  beyond 
those  out  of 
pocket  must  be 
disallowed. 


Lyon  v.  Bakeb. 

J.  HIS  was  a  suit  for  the  administration  of  the  estate  of 
a  testator,  instituted  by  one  of  the  trustees  of  the  will 
against  his  co-trustee  Mr.  Baker,  and  the  persons  benefi- 
cially interested  under  the  will,  several  of  whom   were 
infants. 

The  cause  now  came  on  upon  further  directions. 

By  the  decree,  on  the  hearing,  the  costs  of  all  parties 
had  been  directed  to  be  taxed,  and  paid  as  between  soli- 
citor and  client. 

On  taxing  the  costs  of  the  defendant  Mr.  Baker,  it  ap- 
peared that  he  was  a  solicitor,  and  that  his  defence  had 
been  conducted  by  his  partner;  and  the  Taxing  Master  re- 
fused to  allow  Mr.  Baker's  costs  beyond  those  out  of  pocket 

Mr.  Wigram  and  Mr.  SmcUe  now  asked  the  Court  to 
allow  Mr.  Baker  his  costs.  In  Cradock  v.  Piper  (a),  it  was 
held,  that,  when  a  trustee,  being  a  solicitor,  acts  in  a  suit 
for  himself,  and  his  co-trustees  appearing  jointly  with  him, 
he  should  be  allowed  the  full  costs,  which  would  be  pro- 
perly chargeable  in  such  a  case  by  a  stranger  to  the  trust, 
the  rule  being  guarded  by  providing  that  the  costs  are  not 
to  be  increased  by  the  solicitor  being  one  of  the  parties; 
and  in  Lincoln  v.  Windsor  (6),  the  Vice-Chancellor  Turner, 
after  citing  that  case,  said,  "  If  a  solicitor,  being  a  trustee, 
be  brought  in  and  made  a  party  to  a  suit  owing  to  his 
connection  with  the  trust,  and  the  costs  of  the  suit  are  not 
increased  by  any  conduct  of  his  own,  there  does  not  ap- 
pear to  be  any  reason  why  he  should  not  be  allowed  his 
costs.  The  reason  of  the  general  rule  is  inapplicable  to  the 
case  of  a  suit  under  such  circumstances."     In  this  case 


(a)  1  Mac.  &  G.  664. 


(6)  9  Hare,  168. 
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Mr.  Baker  is  precisely  in  the  situation  described  as  enti-  1852. 
tlin^  him  to  his  costs.  If  the  Court  should  decline  to  al- 
low Mr.  Baker  his  costs,  they  asked  for  an  inquiry  before 
the  Master,  whether  Mr.  Baker's  having  employed  his  part- 
ner in  the  suit  had  not  been  for  the  advantage  of  all  par- 
ties to  the  suit 

Mr.  Chandless  and  Mr.  Hardy^  for  the  plaintiff;  and 
Mr.  Russell  and  Mr.  W,  W,  Cooper,  for  the  other  defend- 
ants, did  not  object;  but,  as  infants  were  interested,  left 
the  case  to  the  Court. 

The  Vice-Chancellob  : — 

It  is  the  established  rule  (whether  it  be  a  good  one  or 
not,  is  not  now  the  question),  that  a  solicitor  trustee,  acting 
for  himself  as  solicitor  in  the  trust,  can  be  allowed  costs 
out  of  pocket  only.  An  exception  has  been  made  in  the 
case  of  two  or  more  trustees,  where  one  of  them,  being  a 
solicitor,  acts  for  himself  and  his  co-trustees  in  a  suit;  but 
if  ordinary  costs  were  allowed  in  any  case  where  a  soli- 
citor acts  in  a  suit  for  himself  alone,  or  what  is  the  same 
in  effect  acts  for  himself  alone  by  his  partner,  it  would  be 
to  destroy  the  rule  altogether.  I  must  decline  to  make 
the  reference  asked :  to  make  it  in  this  case  would  be  a 
precedent,  on  which  the  Court  would  have  to  make  it  in 
every  case. 
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Jum  I2th.     Bradbury  v.  The  Manchester,  Sheffield,  and  Liwcoi-n- 

SHiRE  Railway  Company. 

The  defimdanto,  X>Y  an  order  made  on  the  15th  November,  1851,  on  the 
wmy  SmM™  defendants  undertaking  not  further  to  prosecute  any  works 
entep^  into        upon  the  lands  mentioned  in  the  bill,  and  to  discontinue 

an  nndeftaking 

to  leave  certain  the  works  then  already  begun,  and  to  leave  the  land  in  its 

then  state  ^-  then  present  condition  until  the  further  order  of  the  Court, 

orfCT^ofA^*'  and  the  plaintiff  undertaking  to  bring  an  action  for  the 

Court,  and  the  purpose  of  establishing  his  legal  right,  it  was  ordered  that 

undertaken  to  the  motion  should  stand  over,  and  that  the  plaintiff  should 

^*Ae  Ae^*'^'*  be  at  liberty  to  bring  such  action  as  he  should  be  advised 

next  assizes,  for  the  purpose  aforesaid,  and  try  the  same  at  the  then 

the  motion  of  ^         *  ^ 

the  plaintiff  for  next  Liverpool  Assizes. 

was^Sered'to  The  action  was  duly  brought,  and  came  on  for  trial  at 

Th^ic^tion  was  *^®  Spring  Assizes  for  Liverpool,  1852.     The  defendants 

brought,  and  a  had  obtained  a  special  jury;  and  on  the  action  coming  on 

special  jury  ob-  .  m.  ^      ^  ^  ^  o 

tained;  but,  on  to  be  tried,  ten  only  of  the  jurors  answered  to  their  namea 
caUed  at  the*^  Thereupon,  both  the  plaintiff's  and  the  defendants'  coun- 
triai,  ten  special  gel  declined  to  pray  a  tales,  and  the  cause  became  a  re- 

jurymen  alone  '^     '^ 

attended.    Each    manet. 

to  pray  a  ^es,  This  was  a  motion  by  the  defendants  in  this  suit  that 
be^me  a^  they  might  be  discharged  from  their  undertaking  contained 
manet.    Upon    in  the  order  of  the  15th  November,  1851  :  and  that  the  ac- 

a  motion  by  the 

defendants  that  tion  which  the  plaintiff  undertook  to  bring,  and  try  at  the 
should  be  taken  *^^^  ^®^^  Liverpool  Assizes,  might  be  taken  as  tried,  and 
as  tried  with       ^  verdict  found  therein  for  the  defendants :  and  that  the 

a  verdict  for 

the  defendanto,  plaintiff's  motion  of  the  15th  November,  1851,  might  be 
defendanu  dismissed  with  costs,  including  the  costs  of  the  defendants 
ch^Hl^      of  this  motion,  and  of  the  proceedings  in  the  said  action 

their  undertak-     at  laW. 

that  it  is  not 
the  course  of 

the  Court  to  order  that  an  action  should  be  taken  as  tried;  and  it  being  the  fault  not  of  the  plaintiff 
alone  that  the  action  was  not  tried,  the  Court  declined  to  discharge  the  dcfendfuits  from  their  un- 
dertaking, but  peremptorily  ordered  the  plaintiff  to  try  the  action  at  the  then  next  assizes. 
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Mr.  Maiins  and  Mr.  0.  L,  RusseU  for  the  defendants,  in         1858. 
support  of  the  motion.  Bradbtoy 

V, 

IfANCHSiiraa, 

Mr.  Bacon  and  Mr.  J.  V.  Prior  for  the  plaintiff  BamrnMu>^ 

AND    LlNOOLN- 
8HIRB 

Mr.  Maiins  in  reply.  JUilway  Co. 

The  Vice  Chancellor  said,  that,  although  the  Court 
might  sometimes  and  under  some  circumstances  direct 
that  an  issue  should  be  taken  pro  confesso,  it  was  not  the 
course  of  the  Court  to  order  that  an  action  should  be 
taken  as  tried.  In  the  circumstances  of  the  present  case 
he  thought  that  the  plaintiff  had  not  lost  his  right  of  going 
on  with  the  action  by  what  had  occurred  at  the  assizes  at 
Liverpool,  as  to  which  the  plaintiff  had  not  been  alone  in 
fault;  there  had  been  a  concurrence  both  by  the  plaintiff 
and  the  defendants  in  the  wish  that  the  action  should  not 
be  then  tried.  Considering  what  had  taken  place,  and 
considering  that  the  prosecution  of  the  works  could  be  of 
very  small  advantage  to  the  defendants,  with  the  certainty 
that  the  right  between  the  parties  would  be  speedily  tried, 
he  should  continue  the  undertaking,  and  put  the  plaintiff 
under  a  peremptory  undertaking  to  try  at  the  next  assizes 
for  Liverpool 
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1852. 


April  1st; 
June  24lA. 


Inapwiih  di- 
vided into  dif- 
tricti  under 
the  Church 
Building  Acts, 


In  the  Matter  of  the  8  &  9  Vict.  c.  70,  and  the  52  Gb( 

3,  c.  101 ; 

Ex  parte  The  Ihcumbent  and  Ch(Jbchwaiu>en8  of 

BaOMPTON. 

JL  HE  parish  of  St  Mary  Abbotts,  Kensington,  had  been 
divided  into  district  parishes  under  the  provisions  of  the 
Church  Building  Acts,  and  constituted  the  several  district 
to^chSti^  parishes  of  Brompton,  St  John  Notting  Hill,  St.  James 
distributable  Norland,  and  the  district  chapelry  of  St  Barnabas,  the 
whole  of  the       remaining  portions  of  the  parish  forming  one  district  at- 

"I^Sei    ^^^^^  ^  ^^^  ol^  ?^^^  church  of  St  Mary  Abbotts  Ken- 
were  vested  in     sinffton. 
separate  trus-  °  ■»         t  •        v  • 

leea,  but  were  By  an  Order  made  on  the  Slst  of  March,  1848,  in  this 

iidininistration  matter,  upon  the  petition  of  the  incumbent  and  church- 

ofthe^incom-  wardens  of  the  district  parish  of  the  Holy  Trinity  Bromp- 

phurchwardens  ton,  it  was  referred  to  the  Master  to  inquire  what  chari- 

fuid  parishioners 

of  the  ancient  table  devises,  bequests,  or  gifts  have  been  made  or  given 
BMoaUod^^  ^  or  for  the  use  of  St  Mary  Abbotts  Kensington  in  the 
^eW,  upon  an    countv  of  Middlesex,  within  the  meaning  of  the  Act  of 

appucation  -^  . 

made  under  Parliament  made  and  passed  in  the  8th  and  9th  years  of 
p.  70,  that  these  the  reign  of  her  present  Majesty;  and  the  Master  was 
apwdonawr  Ordered  to  inquire  and  state  how  and  in  what  manner 
betwwn  the  se-  the  said  charitable  devises,  bequests,  or  gifts  respectively, 

which  he  should  find  to  be  so  made  or  given,  or  the 


produce  thereof  respectively,  ought  to  be  apportioned  be- 
tween the  district  parishes  of  the  Holy  Trinity  Brompton, 
the  district  parish  of  St  John  Notting  Hill,  the  district 
parish  of  St  James  Norland,  the  district  chapelry  of  St. 


parishes  and 
(he  remaining 
parts  of  the 
whole  parish. 

Heid,  also, 
that  the  sound 
view  of  the  8  &9 
Vict,  c.  70,  is, 
that  the  Court 
has  a  discretion, 

in  exercising  which  it  should  be  guided  by  the  consideration  whether  the  administration  of  the  cha- 
pty  is  prejudicially  affected  by  the  division  of  tlie  parish  into  districts. 

A  testator,  200  years  ago,  gave  certain  funds  to  trustees  for  the  poor  of  the  town  of  K.  At  that 
time  there  was  no  town  generally  known  by  that  designation;  there  was,  however,  a  village  there, 
but  without  defined  limits.  From  the  date  of  the  gift  the  trusts  were  treated  as  being  for  the  be- 
nefit of  the  whole  parish  of  K.: — Ifeld^  that,  the  word  *^  town'^  being  of  flexible  meaning,  the 
parish  and  Qot  the  town  of  K.  was  intended. 
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Barnabas,  and  the  remaining  part  of  the  parish  of  St.  Mary         IS62. 
Abbotts  Kensington,  according  to  the  provisions  of  the       ex parti 
same  Act  of  Parliament."    And  the  Master  was  ordered  to  ,      "^"^ 

Incumbxnt  of 

settle  and  approve  of  a  scheme  for  distribution  of  the  pro-     Bromfton. 
portions  of  such  charitable  gifts  and  the  produce  thereof 
among  the  district  parishes,  the  chapelry,  and  the  remain- 
ing part  of  Kensington  parish. 

The  Master,  by  his  separate  report,  dated  the  22nd  of 
November,  1851,  found  that  there  were  several  devises, 
bequests,  and  gift;s.  Amongst  them  were  certain  charities, 
known  as  Lord  and  Lady  Campden's  charities  and  Crom- 
well's gift,  which  were  special  charities,  managed  by  a  dis- 
tinct body  of  trustees,  apart  from  the  other  mere  parish 
charities,  which  latter  were  administered  by  the  officers  of 
the  parish  at  large.  The  Master  found,  as  to  Lord  Campden's 
charity,  that  it  was  erected  by  the  will  of  his  lordship, 
dated  the  J  6th  of  October,  1 629,  and  proved  in  the  Pre- 
rogative Court  of  Canterbury  in  the  same  year.  The  be- 
quest was  as  follows: — "And  I  do  also  give  and  bequeath 
the  sum  of  2001  of  lawful  money  of  England,  to  be  yearly 
employed  for  the  good  and  benefit  of  the  poor  of  the  town 
of  Kensington  for  ever,  in  such  manner  as  the  Right  Hon- 
ourable Edward  Lord  Noel  and  Sir  William  Blake,  Knight, 
and  the  Churchwardens  of  the  said  parish  of  Kensington, 
from  time  to  time,  shall  think  fit  to  establish,  for  ever." 

By  a  feofiment,  dated  the  20th  of  October,]  635,  two  fields, 
called  Shearcrofts,  were  conveyed  to  Lord  Noel  and  other 
feoffees,  in  trust  for  the  use,  good,  and  benefit  of  the  poor  of 
the  parish  of  Kensington,  according  to  the  meaning  of  the 
will  of  Lord  Campden,  with  a  power  to  the  feoffees,  when 
they  should  be  reduced  to  eight,  to  appoint  other  feoffees. 
To  that  deed  a  plan  was  attached,  upon  which  was  written 
a  memorandum  "  that  these  two  closes  above  depicted  were 
made  over  to  feoffees  in  trust  to  the  use  of  the  poor  of 
the  parish  of  Kensington." 

Lady  Campden's  charity  originated  in  the  gift  by  the 
Dowager  Lady  Campden,  the  widow  of  Lord  Campden, 
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186S.        to  certain  trustees,  of  200!.,  the  proceeds  to  be  applied 
Emparu       ^'for  and  towards  the  better  relief  of  the  most  poor  and 
iNcuMBBNT  OF  ^^^7  P^opk  that  be  of  good  life  and  conversation,  that 
Brompton.     shall  be  inhabiting  within  the  parish  of  Kensington ;  and 
for  putting  forth  one  poor  boy  or  more,  being  of  the  said 
parish,  to  be  apprentice  or  apprentices.''    Buttsfield  was, 
in  1644,  purchased  with  this  legacy,  and  conveyed  to  trus- 
tees upon  the  trusts  of  the  wilL 

Cromwell's  gift  was  reputed  to  have  been  a  gift  by  the 
Protector  Oliver  CromwelL  The  first  deed  relating  thereto 
was  dated  in  1651,  whereby  a  parcel  of  land,  called  the 
Gravel  Pits,  Kensington,  was  conveyed  to  the  trustees  of 
Lady  Campden's  charities. 

The  three  charities  shortly  afterwards  became  vested  in 
the  same  feoffees,  and  have  been  down  to  the  present  time 
so  conveyed. 

By  a  private  Act,  the  17  Geo.  3,  c.  Ixiv.,  after  reciting 
that  the  parishioners  of  Kensington  were  desirous  that  the 
rents  and  profits  of  so  much  of  the  charity  estates  as  be- 
longed to  the  poor  of  the  parish,  should  be  applied  in  aid 
of  the  poor  rates,  for  paying  the  interest  of  monies  to  be 
borrowed  for  erecting  a  workhouse  for  the  parish ;  the  an- 
nual rents  of  the  three  charities,  beyond  54t  a  year,  were 
appropriated  towards  raising  money  to  build  a  workhouse; 
and  after  paying  off  the  money  to  be  raised,  the  rents  of 
the  charity  funds  were  directed  to  revert  to  the  uses  de- 
clared of  the  charity  by  the  then  last  conveyance  thereof. 

The  feoffees  and  trustees  have  usually  described  them- 
selves as  the  trustees  of  the  parish  estates  belonging  to 
the  poor  of  the  parish  of  Saint  Mary  Abbotts  Kensington. 
The  deeds  and  papers  relating  to  the  charity  estate  have 
been  in  the  uncontrolled  custody  of  the  feoffees  for  the 
last  forty  years  and  upwards;  but  the  feoffees  have  been, 
from  time  to  time,  appointed  by  the  vestry;  and  the  dispo- 
sition of  the  funds  of  the  charity  money  has  been  made  in 
vestry.  The  monies  borrowed  unJcr  the  Act  for  building 
the  workhouse  were  paid  off  in  1816;  and  after  litigation 
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the  workhouse  became  vested  in  the  feoffees  (a),  aud  has 
ever  since  so  continued. 

The  Master  found  that  there  was  no  municipal,  corpo- 
rate, or  market  town  in  the  parish  of  St.  Mary  Abbotts 
Kensington;  that,  at  the  date  of  Lord  Campden'swill,  there 
was  a  place  called  the  town  of  Kensington;  and  that  there 
are  Acts  of  Parliament,  viz.  3  &  4  WilL  &  M.  c.  xiL,  8  &  9 
Will.  3,  c.  xxxvii.,  and  35  Geo.  3,  c.  Ixxiv.,  all  of  which 
relate  to  the  lighting  and  watching  of  the  town  of  Kensing- 
ton ;  that  there  now  is  a  place  which  is  called  the  town  of 
Kensington,  situate  in  the  parishes  of  St  Mary  Abbotts 
Kensington  and  St.  Margaret's  Westminster;  also  that 
Kensington  is  mentioned  and  described  as  the  village  of 
Kensington  in  certain  old  and  modern  topographical  works, 
which  he  specified. 

And  the  Master  fouiid,  that  the  place  called  the  town 
of  Kensington  has  not  any  known  or  defined  metes  or 
bounds  to  distinguish  it  from  the  other  parts  of  the  pa- 
rish of  St  Mary  Abbotts  Kensington. 

The  incumbent  and  churchwardens  of  Brompton  pre- 
sented the  above  petition,  praying  a  declaration  that  the 
Campden  Charities  and  other  gifts  mentioned  in  the  Mas- 
ster's  report  might  be  declared  to  be  charitable  devises,  be- 
quests, or  gifts  for  the  use  of  the  parish  of  St.  Mary  Abbotts 
Kensington,  within  the  meaning  of  the  8  &  9  Vict  c.  70; 
and  for  a  reference  back  to  the  Master  for  an  apportion- 
ment of  the  gifts  according  to  the  provisions  of  the  Act  (6). 


1862. 

Eat  parte 

Thk 

Incumbent  op 

Bbompton. 

April  \9t. 


The  petition  now  came  on  for  argument 


April  I«i 


{a)  See  the  case  of  AUason  v. 
Stark,  9  Ad.  &  E.  255,  in  which 
the  title  to  the  workhouse  was 
raised,  and  decided  in  favour  of 
the  feoffees. 

{b)  By  the  8  &  9  Vict  c.  70,  after 
reciting  the  58  Geo.  3,  c.  45,  and 
59  Geo.  3,  c.  134,  appointing  com- 


missioners for  building  churches, 
it  is  provided,  by  its  22nd  section, 
as  follows: — 

"That  where  her  Msgesty^s 
said  commissioners  shall  have 
already  formed  or  shall  hereafter 
form  any  distinct  and  separate 
parish,  district  parish,  or  dis- 
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1852. 

Est  parte 

Thx 

Incumbrnt  of 

BaOMPTON. 


Mr.  Wiffram  and  Mr.  Chapman  for  the  petitioners,  the 
incumbent  and  churchwardens  of  Brompton. 


trict  chapebry,  under  the  proyi- 
sions  of  the  hereinbefore  recited 
Acts,  or  any  of  them,  or  this 
Act,  out  of  any  parish  or  extra- 
parochial  place,  it  shall  be  law- 
ful for  the  Court  of  Chancery, 
anything  in  the  hereinbefore  re- 
cited Acts  to  the  contrary  not- 
withstanding, on  a  petition  being 
presented  to  the  said  Court  by 
any  two  persons  resident  in  any 
such  parish  or  extra  parochial 
place,  (such  petition  to  be  pre- 
sented, heard,  and  determined 
according  to  the  provisions  of  an 
Act  passed  in  the  fifty-second 
year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Third, 
intituled  *  An  Act  to  provide  a 
summary  remedy  in  cases  of 
abuses  of  trusts  created  for  cha- 
ritable piirposes,*)  to  apportion 
oetween  the  remaining  part  of 
such  parish  or  place,  and  the 
distinct  and  separate  parish,  or 
district  parish,  or  district  cha- 
pelry,  any  charitable  devises,  be- 
quests, or  gifts  which  shall  have 
been  made  or  given  to  or  for  the 
use  of  any  such  parish  or  extra- 
parocliial  place,  or  the  produce 
thereof;  and  in  anv  such  case  to 
direct  that  the  distribution  of 
the  proportions  of  such  devises, 
bequests,  or  gifts,  or  the  pro- 
duce thereof,  as  shall  be  so  ap- 
portioned, shall  be  made  and 
distributed  by  the  incumbent  or 
spiritual  person  serving  the 
chui'ch,  or  by  the  chiu*ch wardens 
of  any  such  distinct  and  separate 
parish,  district  parish,  or  district 


chapelry,  either  jointly  or  seve- 
rally, as  the  said  Court  of  Chan- 
cery may  think  expedient;  and 
it  shall  also  be  lawful  for  the 
said  Court  of  Chancery  to  ap- 
portion between  the  remaining 
part  of  such  pariah  or  place  as 
aforesaid,  and  such  separate  di- 
visions or  districts,  any  debts  or 
charges  which  may  have  been, 
before  the  period  of  such  appor- 
tionment^ contracted  or  charged 
upon  the  credit  of  any  church 
rates  in  such  parish  or  place; 
and  all  such  apportionments 
shall  be  registered  in  the  regis- 
try of  the  diocese  in  which  such 
parish  or  place  shaU  be  locally 
situate,  and  duplicates  thereof 
shall  be  deposited  with  the 
churchwardens  of  such  parish 
or  place,  and  of  each  such  divi- 
sion or  district  as  aforesaid;  and 
in  all  such  cases  the  costs  shall 
be  at  the  discretion  of  the  said 
Court;  and  such  apportioned 
debts  or  charges  shall  be  raised 
and  paid  by  the  parish  or  place 
in  which  they  may  be  apportion- 
ed, in  such  and  the  like  manner 
as  the  entirety  was  to  be  raised 
and  paid,  or  in  such  manner  and 
under  such  provisions  and  con- 
ditions as  the  said  Court  shall 
direct;  and  when  any  securities 
may  have  been  given  for  the 
same,  the  Court  may  order  new 
securities  to  be  given  for  the  ap- 
portioned debts  by  such  persons 
and  bodies,  and  in  all  res])ects  as 
the  said  Court  may  direct;  and 
all  securities  shall  be  valid  and 
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Mr.   Selwyn  for  the  other   district  parishes   and   the         1862. 
chapelry  of  St.  Barnabas.  Ea  parte 

Thk 
Incumbent  op 

Mr.  Swanston  and  Mr.  Ooodeve  for  the  vicar  and  church-     Brompton. 
wardens  of  St.  Mary  Abbotts  Kensington. 

Mr.  RusaeU  and  Mr.  Oiffard  for  the  trustees  of  the  Camp- 
den  Charities. 

Mr.  Bailey  for  some  other  charities. 
Mr.  James  for  the  Attorney-General. 

The  case  was  argued  at  great  length,  but  the  principal 
points  relied  on  are  referred  to  in  the  judgment. 

The  following  cases  were  cited  or  referred  to:  Cooke 
Y.  Hundredors  of  Pemhill'((i),  Rex  v.  The  Inhabitants  of' 
Halesworth  (6),  Doe  d.  Hobbs  v.  CockeU  (c),  AUason  v. 
Stark  (d) ;  and  with  reference  to  the  application  of  the 
Act  8  &  9  Vict.  c.  70,  s.  22,  Iv  re  The  West  Ham  Cha- 
rities (e). 

The  Vice-Chancellob,  at  the  conclusion  of  the  argument, 
said,  there  was  no  such  thing  in  law  as  the  town  of  Ken- 
sington. The  word  town,  applied  in  such  a  case  as  the 
present,  was  of  vague,  doubtful,  and  flexible  meaning.  If 
this  will  had  been  made  a  few  years  ago,  the  question 


binding ;   and  the  powers  and  of  this  Act,  with  respect  to  the 
authorities    given  to    the    said  future  exercise  of  such  powers 
conunissioners  by  the  hereinbe-  and  authorities,  cease  and  deter- 
fore  recit(ed  Act,  passed  in  the  mine." 
third  year  of  the  reign  of  his  (a)  8  East.  173. 
late  Majesty  King  George  the  (6)  3  B.  &  Ad.  717. 
Fourth,  with  respect  to  the  ap-  (c)  4  Ad.  &  E.  478. 
portionment  by  them    of  such  (d)  9  Ad.  &  E.  255* 
devises,     bequests,    gifts,     and  (e)  2  De  G.  &  S.  218. 
charges,  shall,  after  the  passing 


jUMMiHlHitohi^^ 
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1868.         arising  on  the  use  of  the  word  town  in  this  gift  would  be 

EmpaHe      ^^  more  difficult  construction ;  but  the  Master  has  found 

Thb         that  the  ffifts  from  these  charities  had  been  at  all  times. 

Incumbbnt  op  ,        *^ 

Brompton.  that  is  to  say,  for  upwards  of  200  years,  made  to  persons, 
parishioners  of  St  Mary  Abbotts  Kensington,  residing  in 
various  parts  of  that  parish,  without  limitation  to  any 
portion  of  the  parish,  so  that  he  found  that  the  will  of 
Lord  Campden  has  been  construed  as  having  a  lai^r 
signification.  To  this  must  be  added,  that,  in  the  deeds 
relating  to  the  charity,  the  words  town  and  parish  were 
used,  though  not  synonymously,  but  very  loosely;  and  an 
Act  of  Parliament  described  the  charity  for  the  benefit  of 
the  town  as  being  for  the  benefit  of  the  parish  of  Kensing- 
ton. It  was  impossible  to  come  to  any  other  conclusion 
than  that  the  word  town,  being  a  word  of  flexible  meaning, 
was  applicable  to  the  parish  of  Kensington  at  large. 

He  thought,  that,  as  to  the  construction  to  be  put  on  the 
22nd  section  of  the  Act  of  the  8  &  9  Vict.  c.  70,  the  ques- 
tion was  of  great  importance.  It  was,  whether,  where 
there  was  a  charity  vested  in  a  succession  of  distinct  trus- 
tees, but  which  was  distributed  among  the  whole  of  the 
parishioners  of  the  original  parish  under  the  direction  of 
the  incumbent  and  churchwardens  and  parishioners  of  the 
mother  church,  that  was  a  charity  apportionable  under 
this  Act.  That  question  did  not  appear  to  have  been  the 
subject  of  any  decision,  and  he  would  consider  it 

June  24<A.  The  Vice-Chancellor  now  delivered  judgment ;  and,  af- 
ter stating  the  terms  of  the  reference  to  the  Master  con- 
tained in  the  order  of  the  31st  of  March,  1849,  said: — 

Upon  this  order  the  Master  proceeded  and  made  a  sepa- 
rate report,  dated  the  22nd  of  November  last,  by  which 
he  finds  that  the  charitable  gifts  or  bequests,  given  or 
bequeathed  by  Baptist  Viscount  Campden  and  Elizabeth 
Viscountess  Campden,  which  he  enumerates,  are  charitable 
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devises,  bequests,  or  gifts,  made  or  given  to  or  for  the  use        1852. 
of  the  parish  of  St  Mary  Abbotts  Kensington,  within  the       Ea  parti 
meaning  of  the  Act  of  Parliament.  ,      The 

.    .  1-11  1  .  INCUMBWIT  OF 

Now,  this  petition  was  heard  only  as  to  the  question  Bbompton. 
arising  as  to  Lord  and  Lady  Campden's  charities;  and  as 
to  these,  two  questions  were  argued:  The  first  was,  that 
Lord  Campden's  bequest  originally  was  for  the  benefit  of 
the  poor  of  Kensington ;  and  the  objection  was  taken  that 
the  town  and  the  parish  of  Kensington  were  not  identical; 
and  therefore  that  the  report,  finding  that  this  was  a  cha- 
rity for  the  use  of  the  parish  of  Kensington,  was  errone- 
ous. That  point  was  fully  argued,  and  upon  it  I  stated 
my  opinion  at  the  time  that  the  Master,  upon  the  evidence, 
had  come  to  the  right  conclusion;  and  that  Lord  Camp- 
den's  charity  was  a  charity  for  the  benefit  of  the  parish  of 
Kensington. 

The  second  question  that  was  argued  was,  whether  these 
Campden  charities  are  or  are  not  to  be  apportioned  under 
the  Act  8  &  9  Vict.  c.  70,  s.  22. 

Now,  the  Master  sets  out  in  detail  the  histories  of  these 
charities  down  to  the  present  time,  commencing  with  the 
wills  of  Lord  and  Lady  Campden ;  and  in  his  report  he 
states  the  application  that  has  been  made  of  them.  He 
says,  that  it  appeared  by  the  books  of  the  trustees,  and  he 
finds,  that  the  incomes  of  the  charity  estates  have  always 
been  applied  to  or  for  the  use  and  benefit  of  the  poor  of 
good  life  and  conversation  of  the  parish  of  St  Mary  Ab- 
botts Kensington,  and  for  apprenticing  poor  boys  of  the 
same  parish;  and  then  he  concludes  his  report  by  find- 
ing, as  I  have  already  stated,  that  these  are  charitable 
gifts  within  the  meaning  of  the  Act  of  Parliament  in 
question. 

Now,  I  cannot  doubt  that  the  Master's  finding  in  this 
respect  is  correct;  that  is  to  say,  that  these  Campden  Char 
rities  are  charities  which  the  Court  has  authority  and  ju- 
risdiction to  apportion  under  the  Act  of  Parliament;  and 
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1862.         if  that  be  so,  it  appears  to  me  that  the  question,  whether 
£» parte      ^^^7  ^^^  ^^  ^^^^t  to  be  apportioned,  is  a  question  that  is  not 
Incum  "*         open  upon  the  order  which  the  Court  has  made ;  for  the 
BROMProN.     Court  directs  that  the  Master,  without  exercising  any  dis- 
cretion, shall  at  once  proceed  to  settle  a  scheme  for  appor- 
tioning all  the  charities  that  he  shall  find  to  be  charities 
within  the  Act.     Now,  there  is  nothing  before  me  to  shew 
what  view  of  the  statute  the  Court  took  in  making  the  or- 
der, beyond  the  order  itself     There  is  no  report  referred  to 
of  any  judgment  that  the  Court  pronounced  in  making  the 
order.     I  find,  in  the  case  of  The  West  Ham  Charities  (a), 
that  the  Vice-Chancellor  was  of  opinion,  that,  in  cases 
of  this  kind,  the  Court  has  a  discretion  to  be  exercised  as 
to  whether  the  charities  within  the  Act  are   to  be  ap- 
portioned or  not.     He  should  make  a  reference  that  the 
Master  should  inquire  "  whether  there  are  any  and  what 
charitable  devises,  bequests,  or  gifts  that  have  been  made 
and  given  for  the  use  of  the  poor  of  the  parish  of  West 
Ham;  and  whether  it  is  fit  and  proper,  having  regard 
to  the  state  of  the  parish,  that  such  devises,  bequests,  or 
gifts  should  be  apportioned  between  the  district  of  St 
John's  and  the  remaining  part  of  the  parish,  under  the 
statute,  and  in  that  case  to  approve  of  a  scheme  for  such 
apportionment. " 

Now,  it  does  appear  to  me,  that  this  case  of  the  West 
Ham  Charties  proceeds  on  what  I  may  call  a  sounder 
view  of  the  Act  of  Parliament  than  that  which  is  applied 
in  the  present  order,  if  the  order,  as  I  think  it  does,  regards 
the  provisions  of  this  statute  as  imperative,  as  provisions 
binding  the  Court  to  apportion  all  charities  coming  within 
the  scope  of  the  Act.  The  language  of  the  Act  is,  that  it 
shall  be  lawful  for  the  Court  to  apportion  between  the  re- 
maining part  of  the  parish,  and  the  district  and  separate 
parish,  or  district  parish,  or  district  chapelry,  any  charita- 

(a)  2  De  G.  &  S.  218. 
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ble  devises,  bequests,  or  gifts,  which  shall  have  been  made  1852. 
or  given  to  or  for  the  use  of  any  such  parish,  or  the  pro-  E*part4 
duce  thereof;  and  in  any  such  case  to  direct  that  the  distri-  .  J ^^nt  of 
bution  of  the  proportions  of  these  gifts  shall  be  made  and  Bbomptok. 
distributed  by  the  incumbents  or  spiritual  persons  serving 
the  church,  or  by  the  churchwardens  of  any  such  distinct 
and  separate  parish,  and  so  forth,  as  the  Court  of  Chancery 
may  think  expedient.  Now,  there  is  no  doubt,  that,  in 
construing  statutes,  words  of  permission  are  very  often 
construed  as  if  they  were  imperative  or  obligatory  on  the 
Court;  but  this  is  by  no  means  an  universal  rule.  It  must 
depend  on  the  subject-matter  and  on  the  context  of  the 
Act  of  Parliament.  The  words  here  are,  "  it  shall  be  law- 
ful to  apportion  any  charitable  devise,  bequest,  or  gift/' 
and  "in  any  such  case  to  direct  that  the  distribution  of 
the  proportions  of  such  devises,  bequests,  or  gifts,  or  the 
produce  thereof,  as  shall  be  so  apportioned,"  shall  be  made, 
&c.  It  does  not  appear  to  me,  that  a/iiy  there  should  have 
the  force  of  every,  which  would  necessarily  follow,  if  the 
provisions  of  the  Act  are  to  be  imperative  on  the  Court. 
And,  again,  it  appears  to  me,  that  the  subject-matter 
almost  forbids  the  construction  which  renders  it  imperative 
on  the  Court  to  make  the  apportionment ;  because  it  can- 
not have  been  the  intention  of  the  legislature,  that  every 
parish  charity,  which  may  be  an  entire  thing,  for  instance, 
a  charity  for  founding  a  school  or  hospital,  should,  at  all 
events,  be  apportioned  under  the  provisions  of  this  Act 
of  Parliament 

It  appears  to  me  that  the  sound  view  of  the  Act  must 
be,  that  the  Court  should  have  a  discretion,  and,  in  exercis- 
ing that  discretion,  that  the  Court  should  be  guided  by  the 
consideration,  whether  the  administration  of  the  charity 
is  or  is  not  affected  by  the  division  of  the  parish  into  dis- 
tricts, to  the  prejudice  of  the  inhabitants  of  the  new  dis- 
trict. But,  on  the  present  order,  it  appears  to  me,  that  the 
Court  has  reserved  to  itself  no  discretion  on  that  subject; 

VOL,  V.  T  T  D.  a.  s. 
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^  ^^^-  .  and,  being  of  opinion  that  these  are  gifts  within  the  star 

&  parte  tutc,  I  Can  only  confirm  the  Master's  report;  and  the  Mas- 

Incumbbnt  of  ter  must  then  proceed  under  the  remaining  part  of  the 

Brompton.  Vice-Chancellor's  order. 


Jum2M. 


Persons  entitled 
to  six-serenth 
parts  of  a  trust 
fimd  applied  to 
have  a  new 
trustee  of  the 
fund  appoint- 
ed :— //e«, 
that,  primA 
&cie,  all  the 
persons  bene- 
ficially interest- 
ed must  be  be- 
fore the  Court, 
and  that, 
though  circum- 
stances might 
render  such 
an  application 
impossible,  yet 
no  such  impos- 
sibility being 
suggested,  these 
persons  were  not 
entitled  to  ap- 
ply, and  the 
Court  declined 
to  make  the 
order  asked, 
without  service 
on  the  person 
entitled  to  the 
remaining  one- 
seventh  part. 


In  the  Matter  of  Richards'  Trust, 

AND 

In  the  Matter  of  Thb  Truster  Act,  1850. 

i  HE  seven  grandchildren  of  the  testator  were  together 
as  a  class  entitled  to  a  trust  fund  given  by  him. 

Six  of  the  seven  grandchildren  were  desirous  that  a  new 
trustee  of  the  fund  should  be  appointed. 

These  six  persons  deeming  themselves  to  be  entitled  un- 
der the  37th  section  of  the  Trustee  Act,  1850,  to  apply, 
exhibited  before  a  Master  of  the  Court  a  statement  of  the 
facts,  whereon  it  was  sought  to  obtain  the  order  appoint- 
ing the  new  trustee;  and,  upon  their  request,  the  Master 
certified  the  material  facts  which  he  had  found,  and  his 
opinion,  that  the  six  persons  were  entitled  to  an  order  ap- 
pointing a  new  trustee,  in  a  form  which  he  certified.  This 
proceeding  was  had  under  the  38th  section  of  the  Act 

This  was  a  motion  for  an  order  to  the  effect  set  forth  in 
the  Master's  certificate. 

The  motion  was  made  under  the  37th  and  39th  section 
of  the  Act  (a). 


(a)  The  Trustee  Act,  1850,  (13 
&  14  Vict,  c.  CO),  contains  the  fol- 
lowing provisions: — 

Section  37  enacts  as  follows : 
'*  That  an  order  under  any  of 
the  hereinbefore  contained  pro- 
visions for  the  appointment  of 
a  new  trustee  or  trustees,  or  con- 
cerning any  lands,  stock,  or  chose 


in  action,  subject  to  a  trust,  may 
be  made  upon  the  application  of 
any  person  beneficially  interest- 
ed in  such  lands,  stock,  or  chose 
in  action,  whether  under  dis- 
ability or  not,  or  upon  the  appli- 
cation of  any  person  duly  ap- 
pointed as  a  trustee  thereof; 
and  that  an  order  under  any  of 
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Mr.  Harrison^  in  support  of  the  motion,  now  asked  that 
an  order,  in  the  terms  of  the  Master's  certificate,  might  be 
made.  In  answer  to  an  observation  by  the  Court,  he  sug- 
gested that  the  Act  did  not  require  that  all  persons  inter- 
ested in  the  fund  should  apply,  but  that  the  application 
was  to  be  made  by  "  any  person  beneficially  interested." 


1852. 

In  re 

Richards* 

Trust. 


The  Vice-Chancelloe  said,  these  applicants  did  not  suf- 
ficiently represent  the  class  of  persons  for  which  the  fund 
was  held.  Prima  facie  the  application  should  be  by  all 
the  persons  interested  in  the  fund.  Circumstances  might 
render  an  application  by  all  the  persons  impossible;  but  no 
such  impossibility  had  been  suggested  in  the  present  case, 
and  the  fund  was  not  sufficiently  represented.  The  certi- 
ficate must  therefore  be  referred  back  to  the  Master  for  his 
review. 


the  provisionfl  hereinbefore  con- 
tained, concerning  any  lands, 
stock,  or  chose  in  action,  sabject 
to  a  mortgage,  may  be  made  on 
the  application  of  any  person  be- 
neficially interested  in  the  equity 
of  redemption,  whether  nnder 
disability  or  not,  or  of  any  per- 
son interested  in  the  monies  se- 
cured by  such  mortgage.** 

Section  38  enacts:  "That  when 
any  person  shall  deem  himself  en- 
titled to  an  order  under  any  of 
the  provisions  hereinbefore  con- 
tained, either  from  the  Lord 
Chancellor  intrusted  as  afore- 
said or  from  the  Court  of  Chan- 
cery, it  shall  be  lawful  for  him 
to  exhibit^  before  any  one  of  the 
Masters  of  the  High  Court  of 
Chancery,  a  statement  of  the 
facts  whereon  such  order  is 
sought  to  be  obtained,  and  ad- 


duce evidence  in  support  there- 
of; and  if  such  evidence  shall 
be  satisfactory  to  the  said  Mas- 
ter, he  shall,  at  the  request  of 
the  person  adducing  such  evi- 
dence, give  a  certificate,  under 
liis  hand,  of  the  several  material 
facts  found  by  him  to  be  true, 
and  of  his  ojnnion  that  such  per- 
son is  entitled  to  an  order  in  the 
form  set  forth  in  such  certifi- 
cate." 

Section  39  enacts:  *^  That  any 
person  who  shall  have  obtained 
such  certificate  may  apply,  by  mo- 
tion to  the  Court  of  Chancery  or 
to  the  Lord  Chancellor  intrusted 
as  aforesaid,  for  an  order  to  the 
effect  set  forth  in  such  certifi- 
cate, or  for  such  other  order  as 
such  person  may  deem  himself 
entitled  to  upon  the  facts  found 
by  the  Master.'* 
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JwM  2Uh. 


It  is  no  objec- 
tion to  a  bill  of 
interpleader 
that  it  is  filed 
after  verdict 
at  law,  where 
the  effect  of 
the  action  at 
law  was  to  as- 
certain the 
qnantum  of 


Hamilton  v.  Marks. 

X  HE  Sun  Fire  Insurance  Company,  by  a  policy  dated  on 
the  5th  of  September,  1848,.  agreed  with  Robert  Marks 
that  the  funds  of  the  Company  should  be  liable  to  pay  to 
him  the  damage  and  loss  which  he  might  suffer  by  fire  in 
respect  of  his  dwelling  house,  auction  room,  and  offices, 
and  household  goods,  fixtures,  wearing  apparel,  printed 
books,  and  plate  therein,  fixtures,  and  goods  in  trust  in 

damages  due  on  , 

the  claim  of  the  trade  therein,  not  exceeding  for  the  dwelling  house,  auc- 
Sidefen^tin  ^^^^  room,  and  offices,  1200L,  and  for  the  other  particu- 
equity).  j^^g  ^j^^  further  sum  of  2000t     A  fire  broke  out  on  the 

Upon  a  mo- 
tion to  dis-         11th  of  November  following  the  date  of  the  policy  on  the 

tion,  it  is  not  premises  insured,  and  Mr.  Marks  claimed  from  the  Com- 
to^objecTto^Se  P^^J  Under  the  policy  2374t  I6s,  for  compensation  for 
^<J™  ^il^^^      damages  sustained;  and  he  brought  an  action  in  the  Court 

plaintm  s  am-  ^ 

davit  denying     of  Exchequer  in  January,  1849,  against  Mr.  Hamilton,  the 

collusion ;  bat 
any  such  ob- 
jection should 
be  taken  on  de- 
murrer, when 
the  Court  might 
grant  leave  to 
amend  the 
affidavit 

In  a  case  of 
interpleader. 


treasurer  of  the  Company,  to  recover  the  amount;  and  a 
verdict  was  found  for  the  plaintiff,  with  700L  damages 
in  respect  of  the  furniture,  with  liberty  to  move  to  increase 
the  damages  by  a  sum  not  exceeding  1200i.  in  respect  of 
injury  to  the  building.  Upon  a  rule  to  shew  cause  why 
the  damages  should  not  be  increased  accordingly,  argued 
where  the  claim  on  the  16th  of  April,  1852,  it  was  ordered  by  the  Court 
defendant  was     that  Mr.  Hamilton  should  pay  within  a  week  the  700t 

legal,  and  the 
claims  of  the 
other  defend- 
ants were  deriv- 
ed from  him, 
and  equitable 
only,  and  did 
not  extend  to 
the  whole 
amount  reco- 
vered at  law: — 

Held^  that  an  injunction  restraining  legal  proceedings,  obtained  on  an  interpleader  bill,  could  be 
sustained. 


damages,  and  150L  towards  the  costs  of  the  cause;  and 
it  was  referred  to  the  Hon,  Oeorge  Denman  to  ascertain 
what,  if  any,  sum  should  be  added  to  the  damages  in  re- 
spect of  the  building. 

In  the  year  1 848,  Mr.  Marks  had  taken  the  benefit  of 
the  Acts  for  the  relief  of  insolvent  debtors,  and  all  debts 
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due  or  growing  due  to  him  became  vested  in  Mr  Sturgis^         ^^^' 
as  the  provisional  assignee  of  the  Court.    In  April,  1848,     Hamilton 
Mr.  Marks  was  discharged  from  custody ;  but  by  an  order       marks. 
of  the  Insolvent  Debtors  Court  of  the  30th  of  March, 
1 849,  tlie  order  for  his  discharge  was,  upon  a  rehearing,  an- 
nulled, and  he  was  remanded  to  prison  for  twelve  months. 

Mr.  Bartholomew,  having  been  appointed  the  creditors' 
assignee  of  the  estate  of  Mr.  Marks,  gave  notice  to  the  Sun 
Fire  Office  in  December,  1848,  of  his  appointment,  and 
desired  the  office  not  to  pay  to  Mr.  Marks  the  monies 
recoverable  under  the  policy. 

Notices  of  several  other  claims  to  and  liens  on  the  mo- 
nies recoverable  from  the  office  were  served  on  the  Sun 
Fire  Office  by  the  other  defendants.  The  plaintiff,  as  the 
treasurer  and  officer  authorised  by  the  private  Act  of  Par- 
liament to  sue  and  be  sued  for  the  Sun  Fire  Office,  on  the 
22nd  of  April,  1852,  filed  his  bill  of  interpleader  against 
Mr.  Marks  and  the  other  claimants,  offering  to  pay  the 
700L  into  Court,  and  any  further  sum  which,  under  the  re- 
ference to  Mr.  Denman,  might  be  awarded  against  the 
Company,  for  the  benefit  of  such  of  the  persons  claiming 
the  fund  as  might  be  entitled  thereto.  The  bill  prayed  for 
an  injunction  restraining  Mr.  Marks  and  the  other  defend- 
ants from  taking  or  permitting  any  proceedings  against 
the  plaintiff  or  any  other  member  of  the  Sun  Fire  Com- 
pany under,  or  for  enforcing,  the  judgment  of  the  Court  of 
common  law,  or  the  order  of  the  16th  of  April,  1852,  so 
far  as  related  to  the  700?.  damages  by  that  order  directed 
to  be  paid  within  a  week. 

The  bill  being  supported  by  the  aflSdavit  of  the  plaintiff 
denying  collusion  by  him,  this  Court,  on  the  23rd  of  April, 
1852^  upon  the  ex  parte  application  of  the  plaintiff,  order- 
ed the  plaintiff,  on  the  24th  of  April,  1852,  to  pay  into 
Court  to  the  credit  of  this  cause  700i!.,  the  plaintiff  un- 
dertaking to  pay  any  further  sum  which  might  be  award- 
ed by  Mr.  Denman  under  the  reference  to  him ;  and  the 


640  OASES  Uff  OHANGBBT. 

1861       usual  injunction  in  an  interpleader  suit  was  grantod  to 

HAnitTON     restrain  proceedings  at  law. 

••  Mr.  Marks,  in  June,  1852,  put  in  his  answer  to  the  bill, 

stating  that  he  had  been  insured  for  about  twelve  years 
immediately  next  preceding  the  time  of  the  fire,  in  an  of&ce 
to  whose  business  the  Sun  Fire  OfBce  Company  succeeded, 
and  in  that  office,  with  the  exception  of  a  few  months  pre- 
viously to  the  date  of  the  policy  in  question  in  the  cause; 
that,  after  the  verdict  at  law,  Mr.  Hamilton  moved  the 
Court  of  Exchequer  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  of  Mr.  Mark's  insolvency  and  notices 
of  adverse  claims  to  the  money  recovered,  and  that  the 
amount  recovered  was  vested  in  Mr.  Sturgis;  and  that,  if 
the  Company  should  pay  the  amount  for  which  the  verdict 
was  given  to  Mr.  Marks,  they  would  have  to  pay  the  same 
over  again  to  the  other  claimants;  but  that  the  Courts  af- 
ter taking  time  to  consider  the  question,  refused  the  ap- 
plication, on  the  ground  that  Mr.  Sturgis  had  no  claim, 
and  that  payment  to  Mr.  Marks  would  be  an  effectual  dis- 
charge to  the  Company.  Mr.  Marks  also  stated,  that  the 
appointment  of  the  defendant  Bartholomew  as  an  assignee 
in  his  insolvency  had  never  been  perfected;  and  he  alleged 
that  Bartholomew's  notice  had  been  given  at  the  instigar- 
tion  of  an  officer  of  the  Company.  He  alleged  that  the 
policy  in  question  was  effected  after  his  insolvency;  that 
Mr.  Sturgis  disclaimed  all  interest  in  the  policy;  and  he 
denied  it  to  be  true,  that  Mr.  Sturgis  claimed  any  interest 
in  the  monies  in  question.  As  to  one  other  claim,  he 
denied  that  he  had  created  it;  and  as  to  the  remaining 
claim  by  memorandum,  he  alleged  that  he  had  signed  it 
incautiously,  and  without  having  read  it,  and  that  its 
statements  were  incorrect;  and  he  denied  that  any  lien 
upon  the  amount  recovered  in  the  action,  except  the 
lien  of  his  attorney  for  costs  in  the  action,  was  effective. 

Mr.  Rtissell,  Mr.  FlatheVy  and  Mr.  W,  J.  Metcalfe,  now 
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moved,  upon  the  answer  of  Mr.  Marks,  to  discharge  the  in-        1852. 
junction  restraining  his  proceedings  at  law  upon  his  ver-     Hamilton 
diet — The  plaintiff  alone  is  served  with  notice  of  this  mo-       „  ^' 

,    ,      ^  Maeks. 

lion :  it  IS  not  necessary  to  serve  the  other  defendants.  The 
case  of  the  plaintiff,  as  it  stands  on  his  own  bill,  is  not 
one  of  interpleader.  The  claim  of  Mr.  Marks  was  one  at 
law,  for  which  his  receipt  would  effectually  discharge  the 
plaintiff,  and  no  other  person  can  sue  the  plaintiff  at  law. 
The  claims  of  any  of  the  persons  who  are  stated  to  claim 
can  be  only  sustained  at  law  in  the  name  of  and  through 
Marks.  If,  however,  these  claims  raised  a  case  of  inter- 
pleader, the  plaintiff  has  come  too  late  to  this  Court  for 
relief.  Here  the  plaintiff  has  contested  the  defendant's 
right  at  law,  not  merely  up  to  the  verdict,  but  by  a  rule 
subsequently  obtained,  on  which  the  only  substantial  ad- 
verse claim,  that  of  Mr.  Sturgis,  was  brought  before  the 
Court  of  common  law,  and,  after  deliberation,  the  objec- 
tion was  disallowed.  A  bill  of  interpleader  ought  to  be 
filed  before,  or  at  least  immediately  after,  the  actual  com- 
mencement of  proceedings  at  law;  and  the  bill  will  be  too 
late  if  it  be  not  filed  until  after  a  judgment,  or  even  after  a 
verdict  has  been  obtained  in  an  action  at  law.  It  is  op- 
pressive that  a  defendant  at  law  should  be  allowed  to  try 
his  chance  of  succeeding  at  law,  and  if  he  fail  there,  then 
that  he  should  harass  the  plaintiff  at  law  by  coming  into 
this  Court.  It  is  on  this  principle,  that,  where  a  bill  of 
interpleader  was  filed  after  a  verdict  had  been  obtained  by 
one  of  the  defendants,  and  an  injunction  was  granted  on 
the  money  being  paid  into  Court,  the  Court,  on  the  mo- 
tion of  a  defendant  who  had  filed  his  answer,  dissolved 
the  injunction,  although  the  other  defendants  had  not  filed 
their  answers,  the  plaintiff  not  having  satisfactorily  ac- 
counted for  his  delay  in  filing  the  bill:  Cornish  v.  Tan- 
ner (a).     There  is  no  evidence  in  support  of  the  plaintiff's 

(a)  1  Y.  &  J.  333. 


642  0A8E8  IN  OHAKOXRY. 

1852.       case;  and  the  collusion  by  the  plaintiff's  otRcer,  stated  by 
Hamilton     ^^^  defendant's  answer,  stands  uncontradicted. 


V. 

Marks. 


[The  Vice-Chancellob.  —  The  practice  of  the  Court 
does  not  require  an  affidavit  of  merits  to  retain  the  in- 
junction.] 

But  the  original  affidavit  on  which  the  injunction  was 
obtained  was  not  sufficient;  it  was  confined  to  a  denial  of 
collusion  by  the  plaintiff  himself,  he  being  only  an  officer 
of  the  Company,  and  it  did  not  deny  collusion  by  the 
Company  (a). 

Mr.  Wigram  and  Mr.  Pole,  for  the  plaintiff — ^This  mo- 
tion is  improperly  made  in  the  absence  of  the  other  de- 
fendants. Where  an  injunction  has  been  granted  in  an 
interpleader  suit,,  all  the  defendants  are  interested  in  it, 
and  all  ought  to  be  served  with  notice  of  motion  to  dis- 
solve it:  Masterman  v.  Lewin  (6).  This  was  also  the  rule 
as  laid  down  in  Langston  v.  Boylston  (c).  The  plaintiff  is 
not  bound  to  investigate  the  title  of  the  different  defend- 
ants; and  it  is  impossible  for  the  Court  to  determine  them 
in  the  absence  of  the  other  defendants  The  bill  was  filed 
as  soon  as  the  plaintiff  could  possibly  ascertain  that  it 
was  necessary  for  his  protection  to  come  to  this  Court 
The  decision  of  the  Court  at  law  having  occurred  on 
the  5th  of  April,  the  bill  was  filed  on  the  22nd  of  that 
month. 

Mr.  RuaseU  in  reply. — The  plaintiff  here  has  denied 
his  own  liability,  and  this  disentitles  him  to  come  to  this 
Court  in  the  character  of  a  stakeholder,  for  whose  benefit 
only  the  kind  of  relief  upon  an  interpleader  suit  is  in- 
tended. Mr.  Sturgis'  title  was  disposed  of  by  the  Court  of 
law,  and  he  makes  no  claim.  All  the  other  claims  set  up 
by  the  plaintiff  are  merely  equitable,  and  limited  to  an 

(a)  Big)wld  y.Audlardy  1 1  Sim.  23.     {b)  2  Ph.  162.    (c>  2 Ves.  jun.  101. 
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amount  that  does  not  exhaust  the  whole  fund.    All  the        i852. 
defendants  claim  under  Marks'  action ;  and  payment  un-     ^    ^  ^^ 
der  that  action  would  be  a  complete  discharge  to  the  pre-  «• 

J.     1   •    i»/*»  Marks* 

sent  plamtiff. 

The  Vice-Chancellob  ; — 

Upon  this  motion  the  Court  can  decide  nothing  as  to 
the  title  of  the  absent  defendants.  As  to  the  7002.,  the 
circumstances  clearly  raise  a  case  of  interpleader;  the 
plaintiff  having  paid  the  money  into  Court,  and  having 
made  an  affidavit  that  there  is  no  collusion,  has  entitled 
himself  to  the  injunction  he  has  obtained.  But  it  is  said, 
that  the  plaintiff  cannot  file  a  bill  after  the  demand  has 
been  contested  by  him,  and  has  been  decided  against  him 
at  law.  The  case  of  Cornish  v.  Tanner  has  been  referred 
to  in  support  of  such  a  rule ;  but  the  present  case  differs 
from  that.  Here  the  dispute  at  law  was  confined  to  the 
quantum  of  demand,  which  could  only  be  settled  at  law ; 
and  there  is  no  rule  of  this  Court  to  preclude  a  defendant 
at  law  who  has  done  that,  from  obtaining  relief  in  an  in- 
terpleader suit.  Then,  it  is  said,  that  there  was  collusion. 
It  is  true  the  affidavit  of  the  plaintiff  that  there  is  no  col- 
lusion, is  not  in  the  proper  form.  But  this  is  not  the  pro- 
per time  for  taking  that  objection;  it  should  be  made  on 
a  demurrer,  and  then  leave  to  amend  the  affidavit  might 
be  given.  As  to  the  costs,  the  real  question  in  this  case 
is,  whether  the  plaintiff  was  entitled  to  call  on  the  defend- 
ants to  interplead  or  not;  and  the  costs  of  this  motion 
must  be  costs  in  the  cause. 


The  answers  of  all  the  defendants  having  been  put  in,         i85d. 
Mr.  Marks  again  moved  that  the  injunction  might  be  dis-     ^^^  ^^' 
solved.    This  motion  and  the  hearing  of  the  cause  were 
brought  before  the  Court  at  tlys  same  tima   The  only  sub- 
stantial difference  in  the  circumstances  of  the  case  upon 
the  present  motion  was,  that,  upon  this  motion,  all  the  de- 
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fendants  were  before  the  Court;  and  that  the  plaintil^ 
on  amending  his  bill,  subsequent  to  the  hearing  of  ihelv* 
mer  motion,  to  bring  a  £resh  defendant  befoie  tlie  Court, 
filed  a  fresh  affidavit,  sworn  on  the  21st  of  Noyember, 
1852,  by  which  he  denied  collusion  by  himself  absolutely, 
and,  to  the  best  of  his  knowledge  and  belief,  by  the 
Company.    * 

The  arguments  upon  this  motion  were  much  the  same 
as  on  the  first  motion. 


Jum  26lh 


The  Vice-Chancellob  (Sir  John  Stuaet)  said,  that  this 
was  as  clear  a  case  of  interpleader  as  he  had  ever  seen; 
and  he  refused  the  motion,  with  costs,  to  be  paid  by  the 
defendant  Marks  to  all  parties. 

Upon  the  hearing  of  the  cause,  the  common  interpleader 
decree  was  made ;  but  it  has  not  yet  been  drawn  up. 


In  the  Matter  of  King's  MoRTOAaE; 


AND 


In  the  Matter  of  The  Trustee  Act,  1850. 

A  testator,  be-  Jl5y  an  indenture,  dated  the  6th  of  June,  1840,  in  con- 
InanrilTC  sideration  of  600Z.  lent  by  John  Linley  Sudbury  to  Mrs. 
gave  all  his        Elizabeth  Ann  Kinff,  she  granted  and  released  a  messuac^ 

monies,  "secun-  ^  *^  ^ 

ties  for  money,"  in  Grccn-strect,  Cambridge,  unto  and  to  the  use  of  the 
sonai  estate  and  Said  John  Linley  Sudbury,  his  heirs  and  assigns,  subject 
v^fe^er*ex"  u-  *^  ^  proviso  for  redemption  on  payment  by  the  said  Eliza- 
tors,  adminis-     j^^th  Ann  King,  her  heirs,  executors,  administrators,  or 

trators,  and  as- 

signs  absolute-  assigus,  uuto  the  said  John  Linley  Sudbury,  his  executors, 
thereo*ufan"Jus  administrators,  or  assigns,  of  the  sum  of  600f  and  inter- 
debtsjand  he         .  ^^^  ^  ^      therein  mentioned. 

appointed  his  '  <' 

wife  executrix. 

The  testator's  heir  at-law  was  an  infant    The  mortgagor  sold  the  estate.    The  mortgagor  and  the 

executrix  of  the  mortgagee  petitioned  the  Court,  asking  that  the  mortgaged  lands  might  be  legally 

vested  in  the  executrix,  to  enable  her  to  convey  in  the  place  of  the  infeint  heir: — Ifrld,  that  the  legal 

estate  passed  to  the  executrix  by  the  will,  and  the  Court  declined  to  make  the  order  asked. 
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John  Linley  Sudbury,  by  his  will,*  dated  the  27th  of        1852: 
April,  1848,  gave  and  bequeathed  all  his  monies,  securi*        j^^ 
ties  for  money,  and  all  his  goods,  chattels,  personal  estate,     w^'^°'' 
and  effects,  to  Frances  Sudbury,  absolutely,  she  paying 
thereout  all  his  just  debts,  funeral  and  testamentary  ex- 
penses; and  he  appointed  his  wife  Frances  Sudbury  sole 
executrix  of  his  wilL    The  t^tator  died  shorRy  after  the 
date  of  his  will,  which  was  proved  by  Mrs.  Sudbury,  his 
widow.     The  testator  left  his  son  John  Jackson  Sudbury, 
his  only  son  and  heir-at-law,  an  infant  of  the  age  of  five 
years.  Mrs.  King  contracted  to  sell  the  mortgaged  premises. 

This  was  the  petition  of  Mrs.  King  and  Mrs.  Sudbury, 
by  which,  after  stating  the  above  circumstances,  and  sug- 
gesting that  the  messuage  and  premises  comprised  in  the 
above  mortgage,  of  which  the  legal  estate  in  fee  had  vest^ 
ed  in  the  deceased  John  Linley  Sudbury,  had  descended 
to  and  had  become  vested  in  the  infant  John  Jackson 
Sudbury  as  the  heir-at-law  of  John  Linley  Sudbury  the 
testator,  it  was  prayed  that  it  might  be  ordered  that 
the  messuage  and  premises  comprised  in  the  said  mort- 
gage might  be  and  become  legally  vested  in  the  petitioner 
Frances  Sudbury,  for  the  purpose  of  enabling  her  effect- 
ually to  convey  the  premises  to  the  intended  purchaser. 

Mr.  F,  W,  Clarke,  in  support  of  the  petition,  cited  Silber- 
schildt  V.  SchioU{a)y  In  re  Field's  Mortgage  {b\  and  Gal^ 
Hers  V.  Mos8{c);  and  submitted,  that  the  legal  estate  in 
the  mortgaged  property  did  not  pass  to  Mrs.  Sudbury  by 
the  terms  of  this  will. 

The  ViOE  Chancellor  was  not  satisfied,  upon  the  autho- 
rities, that  the  mortgaged  estate  did  not  pass  by  the  words 
"  securities  for  money"'  used  in  this  will. 

It  was  then  arranged  that  the  case  shoidd  stand  over,  to 
enable  counsel  to  search  for  further  authorities. 

(a)  3  V.  &  B.  46.  (6)  9  Hai-e,  414.  (o)  9  B.  &  C.  267. 
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1852.  Mr.  F.  W.  Clarke  now  said,  he  had  not  been  able  to  fii 

In  re         ^^7  authorities  on  the  point  beyond  those  which  he  h^ 
King's       previously  cited. 

June  28/A.     The  Vicb-Chancbllor: — 

I  do  not  think  there  is  any  doubt.  I  think  that  tl 
words  "securities  for  money,"  in  Mr.  Sudbury's  wil 
passed  the  legal  estate  in  the  mortgaged  property.  Qi 
nerally,  such  words  are  sufficient  to  pass  the  legal  estat 
The  question  is,  whether  there  is  anything  in  this  will  1 
induce  the  Court  to  come  to  a  contrary  conclusion, 
has  been  said,  that  the  words  "  securities  for  money"  i 
this  will  were  placed  among  words  relating  to  persom 
estate ;  but  that  is  the  place  in  the  will  in  which  the 
might  be  expected  to  be  found,  the  mortgage  money  bein 
in  fact  personal  estate.  The  object  of  the  will  was  t 
enable  the  executrix  to  receive  the  money,  and  for  tha 
purpose  to  have  complete  dominion  over  the  estate.  If  th 
Court  were  to  put  the  construction  upon  this  will  whic! 
the  petition  asks,  it  would  be  to  defeat  the  object  of  th 
will  It  has  been  suggested,  that  the  words  of  limitatioi 
are  applicable  only  to  personal  estate,  and  therefore  that  th 
legal  estate  in  the  mortgaged  property  will  not  pass.  Thi 
argument  proceeds  from  a  confusion  of  the  authorities  i 
cases  where  general  words  are  used,  which  may  or  may  nc 
mean  personal  estate  merely,  and  there  the  words  of  limit 
ation  became  very  important.  The  word  property  may  l 
confined  to  personal  estate  by  words  of  limitation ;  but  i 
this  will  the  expression  is  "  securities  for  money/'  wor^ 
which  very  aptly  describe  the  legal  estate  in  the  pn 
perty  in  mortgage.  The  presumption  that  the  legal  e 
tate  is  included,  is  not  removed  by  the  addition  of  tl 
words  "  executors  and  administrators''  used  in  this  wil 
In  the   case   of  Silherschildt  v.  Schiott  (a).    Sir    WilUa\ 

(a)  3  V.  &  B.  45,  49. 
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Grant  said,  there  is  no  doubt  that  a  gift  of  the  money  will  1852. 
carry  the  mortgagee's  interest  in  the  land  on  which  it  was  "7^^' 
secured.  In  Renvoise  v.  Cooper  (a),  Sir  John  Leach  said:  w^*''®'* 
"  I  am  of  opinion  that  the  mortgaged  fee  will  pass  to  the 
wife  by  the  subsequent  gift  of  mortgages  and  other  secu- 
rities for  money,  though  coupled  with  personal  property. 
In  substance,  money  secured  by  a  mortgage  in  fee  is  per- 
sonal property,  and  a  gift  of  a  mortgage  security  for  money 
is  a  gift  of  all  the  testator's  interest  in  the  money  and 
security,  and  will  therefore  pass  the  fee."  The  case  of 
OaUiers  v.  Moss  must  be  considered  to  have  been  over- 
ruled by  the  subsequent  decisions.  The  question  came 
before  the  late  Vice-Chancellor  of  England  in  a  case  of  Ex 
parte  Barber  (6),  and  he  held  that  "securities  for  money" 
would  pass  the  legal  estate  when  the  word  "heirs"  was  also 
used.  And  notwithstanding  GaUiers  v.  Moss,  in  Mather  v. 
Thomas  (c)  the  Vice-Chancellor  intimated  an  opinion  that 
under  a  similar  gift  the  legal  estate  would  pass,  and  sent 
a  case  for  the  opinion  of  a  Court  of  law;  and  the  Court  of 
Common  Pleas  came  to  the  same  conclusion  in  that  case  (d). 
It  is  true,  the  word  "  heirs"  was  used  in  that  case;  but  the 
gift  was  of  "  messuages  or  dwelling-houses,  buildings,  chat- 
tels real,  ready  money,  securities  for  money,  debts  to  him 
owing,  and  personal  estate  "  to  trustees,  their  heirs,  execu- 
tors, administrators,  and  assigns;  and,  reddendo  singula 
singulis,  it  is  quite  clear  the  word  "  heirs"  referred  to  the 
specifically  devised  real  estate,  and  not  to  the  securities 
for  money.  At  all  events,  I  think  it  would  be  laying  too 
great  a  stress  upon  that  case  to  say  that  the  word  "heirs" 
made  that  difierence  between  it  and  GaUiers  v.  Moss.  In 
the  late  case  of  Doe  v.  Bennett  (e)y  the  words  of  the  will 
were:  "I  leave  my  wife  to  receive  all  monies  upon  mort- 
gage;" the  Court  considered  the  authorities,  and  came  to 
the  conclusion  that  the  wife  took  the  legal  estate  in  the 

(a)  6  Madd.  373.  (d)  See  10  Bing.  44. 

(b)  6  Sim.  451.  («)  6  Exch.  892. 

(c)  6  Sim.  116. 
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1852.        mortgage  in  fee.    It  would  be  throwing  the  law  on  the 

j^  ^         subject  back,  and  departing  from  a  very  convenient  rule  of 

Mortgage,     construction,  if  it  were  held  in  this  case  that  by  a  gift  (rf 

"  securities  for  money '"  the  legal  estate  of  the  mortgage  did 

not  pass,  and  I  must  decline  to  make  the  order  asked  (a). 

(a)  On  a  petition  In  the  Matter  heir  of  the  mortgagee  might  con- 
of  Walker's  Ekate^'wYi^reKmovi'  vey  the  mortgaged  estate,  his 
gagee  had  given  to  his  executors,  Honour,  on  the  3l8t  of  July,  185% 
among  words  importing  personal  referred  to  this  petition,  and  de- 
estate,  "  securities  for  money,"  clined  to  make  any  order. 
asking  an  order  that  the  in&nt 


June  24th,  BenISON  V.  WOBTLEY. 

Upon  an  appli-  *-  HIS  was  an  application  that  a  specified  person  might  be 
c^toa^int  ^PPO^^^^  guardian  ad  litem  to  an  infant  defendant,  with- 
a  specified  per-   out  a  Commission  or  the  appearance  of  the  infant  in  Court 

Bon  to  be  guar- 

dian  ad  litem  It  appeared  that  the  infant  was  resident  at  Swanage,  a 

fendant, it ap-  distance  of  135  miles  from  London;  and  that  there  was 

^*"he*^  no  solicitor  resident  within  twelve  miles  of  that  place.    It 

tance  of  the  in-  also  appeared,  upon  a  calculation  produced,  that  the  costs 

&nt^8  place  of  ,      .  i        •    /»        » 

abode  from  the    01  appointing  a  guardiaii  on  the  infant  s  appearance  in 

•  wHdtorand*"^  Court  would  amount  to  upwards  of  91. ;  that  the  costs  of 

from  London,  it  appointing  a  guardian  by  commission  would  be  9L  10s.  8d,: 

would  cost  up-  irir  o         o  ^^  ^  ^  j 

wards  of  9/.  to  but  that  the  costs  of  making  the  appointment  in  the  terms 

pointmentei-  askcd  would  be  3Ll6s,6d.  only.     The  fitness  of  the  pro- 

mission  oV**™  posed  guardian,  and  that  he  had  no  adverse  interest  to  the 

upon  the  actual  defendant  in  the  matters  in  question,  were  also  verified. 

appearance  of 

the  in&nt  in  •«»      -r*  •  /»     i  i»        •  ^ 

q^urt,  but  that  Mr.  Moffers,  in  support  of  the  application,  referred  to 
S\^intoent  Carwardim  Y.  WeMade(a), 

m  action 


Jp^^^^o^y         The  Vice  Chancellor  said,  the  proper  course  would  be 

oL  lo«.  oa. — 

the  Court,  un-    to  issue  a  commission ;  but,  under  the  circumstances  in 
iianceii,  made     this  casc,  he  would  make  the  order  (6). 

the  order  at 

(a)  Ante,  p.  347,  in  noti«.        {h)  See  Crahbe  v.  Moxihery^  ante,  p,  347. 
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In  the  Matter  of  The  Trustee  Relief  Act,  1847 ;  J'uly  3rd  db 

6th, 

AND 

In  the  Matter  of  The  Teusts  cheated  by  a  Deed  Poll, 
dated  the  22nd  of  December,  1823: 


B 


Ex  parte  Palmer. 


Y  a  deed-poll,  dated  the  22nd  of  December,  1823,  un-  Bydeed,afand 
der  the  hands  and  seals  of  William  Palmer  the  elder,  trust  for  two 
Egbert  Denn,  and  Isaac  Hindley,  it  was  declared  that  SlL'^(^"ho^^ 
they  should  stand  possessed  of  45002.  SI,  per  cent.  Re-  '^^  ?".^^)  ^^ 
duced  Bank  Annuities,  then  standing  in  their  names,  equal  shares; 
upon  trust,  from  and  immediately  after  the  decease  of  the  Tho^Thould 
said  W^illiam  Palmer  the  elder,  to  sell  out  and  absolutely  d\«  in^^jatc. 

'  ■'     without  leaTing 

dispose  of  the  same;  and  from  and  out  of  the  monies  to  a  child  before 
arise  by  the  sale  thereof,  to  pay  to  Thomas  Palmer,  Esq.,  turn  to  Eng- 
an  officer  in  the  Hon.  East  India  Company's  service,  the  l^JSoie't^  to' 
sum  of  3000t:  and  to  pay  the  residue  of  the  money  to  ^®.\"  *™*l.f?5 

,  "^  William.  Wil- 

anse  by  the  sale  of  the  said  4500Z.  32.  per  cent  Reduced  Ham  died,  hav- 
Bank  Annuities  to  William  Palmer  the  younger  and  the  Sfhis^property 
said  Thomas  Palmer,  equally  between  them,  share  and  made  him*hu*^ 
share  alike,  for  their  respective  use  and  benefit.  And  in  executor.  The. 
case  the  said  Thomas  Palmer  should  happen  to  survive  the  money  into 
said  William  Palmer  the  elder,  and  should  afterwards  die  thTTrustee^Re- 
intestate,  without  leaving  a  child  or  children  of  his  body  ^i.*^^^^.  ^^ 

'  ^  ^  ^  •'the  petition 

lawfully  begotten  then  living,  or  born  in  due  time  after  of  Thomas: 

his  decease  before  he  should  return  to  England,  then,  in  the  condition 

trust,  to  pay  and  transfer  the  whole  of  the  said  capital  J^tu^Md^thlt 

sum  of  4500t  SI.  per  cent.  Reduced  Bank  Annuities  to  the  *?«  ^»i*  ^^  Wii- 

liam  operated  «| 

said  William  Palmer  the  younger,  his  executors,  adminis-  a  release  of  tha 

trators,  and  assigns,  for  his  and  their  own  absolute  use  whether /?om 

and  benefit,  in  case  he  or  any  child  or  children  of  his  j-^o*»andCtiM- 

should  be  then  living;  but  if  he  should  be  then  dead,  and  be  reconciieabie 

with  Oo^  ▼ 

there  should  be  such  failure  of  his  issue  as  therein  afore-  cHover^Qtugre. 
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1852.        said,  then,  in  trust,  to  pay  the  part  or  share  of  the  said 
Ej^I^^      Thomas  Palmer  of  and  in  the  money  to  arise  from  a  sale 
Palmkb.      of  the  said  capital  sum  of  4500t  3i  per  cent  Reduced 
Bank  Annuities  to  Catherine  Palmer,  her  executors,  ad- 
ministrators, and  assigns. 

William  Palmer  the  elder  died  in  the  month  of  Septem- 
ber, 1824,  leaving  William  Palmer  the  younger,  and  Tho- 
mas Palmer,  and  Catherine  Palmer,  and  also  the  said 
Robert  Denn  and  Isaac  Hindley,  him  surviving. 

In  1828,  the  trustees  transferred  a  sum  of  671/.  !«.  li 
SI.  per  cent.  Reduced  Bank  Annuities  to  William  Palmer 
the  younger,  on  which  he  executed  a  release  to  them. 

Catherine  Palmer  died  on  the  19th  of  January,  1845, 
having  duly,  by  her  will,  dated  the  8th  of  March,  1842, 
given  and  bequeathed  her  estate  and  property  unto  and  to 
the  use  of  the  said  William  Palmer  the  younger,  and  ap- 
pointed him  sole  executor  of  her  said  will;  he  afterwards 
proved  her  will.  William  Palmer  the  younger,  by  his  will, 
dated  the  3rd  of  January,  1851,  after  certain  bequests  not 
affecting  the  trust  funds,  devised  and  bequeathed  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate  to 
certain  persons,  upon  trusts  for  conversion  and  payment 
of  his  debts  and  his  funeral  and  testamentary  expenses 
and  legacies,  and  as  to  the  residue,  upon  trust  for  his  bro- 
ther, the  said  Thomas  Palmer;  and  the  testator  appointed 
Thomas  William  Palmer  and  Octavius  Robert  Wilkinson 
executors  of  his  will.  The  said  William  Palmer  the 
younger  died  on  the  24th  of  November,  1851,  without 
leaving  a  child,  and  his  will  was  proved  by  his  executors 
on  the  17th  of  January,  1852. 

The  trust  funds,  subject  to  the  deed  poll  of  the  22nd  of 
December,  1823,  consisted  of  the  sum  of  3828£  18&  llrf. 
SI.  per  cent  Reduced  Annuities,  the  sum  of  5051i  8«.  4dL 
3/.  per  cent.  Consolidated  Bank  Annuities,  and  the  sum  of 
175Z.  1^.  7d  cash.  The  trustees  paid  the  same  to  an  ac- 
count intitled  '*  In  the  matter  of  the  trusts  created  by  the 
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deed  poll,  dated  the  22nd  of  December,  J  823/'    The  divi-        1852. 
dends  and  interest  accruing  upon  the  residue  of  the  trust       ex  parte 
monies  comprised  in  the  deed  poll,  dated  the  22nd  of      P-^i-mkr. 
December,  1823,  after  paying  to  the  said  William  Palmer 
the  younger  the  aforesaid  sum  of  67 It  Is,  Id.,  were  from 
time  to  time  ax;cumulated  and  invested,  and  the  whole  of 
the  sum  of  505 it  85.  4d  31  per  cent.  Consolidated  Bank 
Annuities,  and  the  whole  of  the  sum  of  175/.  1*.  7cL  cash, 
were  composed  of  such  accumulations  and  investments,  and 
the  dividends  thereon. 

This  was  the  petition  of  Thomas  Palmer,  praying  a  de- 
claration by  the  Court,  that  he  was  entitled,  for  his  own 
benefit,  under  the  deed  poll,  dated  the  22nd  of  December, 
1823,  to  the  trust  funds,  and  for  an  order  directing  that 
they  should  be  transferred  and  paid  to  him  accordingly." 

Mr.  Torriano  in  support  of  the  petition  said,  that  the 
petitioner  was  unquestionably  entitled  to  the  fund,  either 
under  the  wills  or  under  the  deed  poll.  He  submitted, 
that  the  limitation  of  the  moiety  in  the  deed  in  the  first 
instance  to  Thomas  Palmer  was  an  absolute  gift  to  him, 
and  that  the  condition  upon  which  the  moiety  limited  ab- 
solutely to  Thomas  Palmer  was  limited  over,  was  a  void 
condition,  as  being  an  interference  with,  and  limitation  of, 
the  rights  of  property;  and  that  the  petitioner's  interest 
was  absolute:  Oreen  v.  Harvey  (a).  He  also  cited  Bradley 
V.  Peixoto  (ft),  Cidhbert  v.  Furrier  (c),  and  Rqss  v.  Ross  (d). 

The  Vicb-Chancbllor,  after  stating  that  this  petition     July  6th. 
raised  a  question  as  to  the  effect  of  the  deed  of  the  22nd 
of  December,  1823,  under  which  the  funds,  in  the  events 
which  had  happened,  were  given  to  Thomas  Palmer;  and 
after  reading  the  terms  of  the  deed,  as  above  stated,  from 

(a)  1  Hare,  428.  (c)  Jac.  415. 

(6)  3  Ves.  324.  (d)  IJ,  &  W.  154. 

VOL.  V.  u  u  D.  a.  s. 


652  OASES  IH  CHANOEBT. 

1852.  the  petition,  said : — Catherine  is  dead,  having  by  her  will 
Eaparu  giv^^  all  her  property  to  William  Palmer,  who  has  died, 
Paimsb.  having  by  his  will  given  his  property  to  Thomas  Palmer; 
so  that  Thomas  Palmer  takes  an  interest  under  the  deed, 
subject  to  a  gift  over  in  the  event  contemplated,  in  effect 
to  himself.  It  was  said,  that  the  gift  over  is  invalid;  and 
the  cases  of  Ross  v.  Moss  and  Cuihbert  v.  Purrier  were  re- 
ferred to.  Those  cases  are  not  altogether  to  be  reconciled 
with  Doe  v.  Glover  (a),  which  seems  to  shew  that  such  a 
gift  over  is  a  valid  gift.  But,  in  this  case,  it  appears  un- 
necessary to  consider  that  question.  Thomas  Palmer  is, 
under  the  deed,  absolutely  entitled  to  the  fund,  subject  to 
a  gift  over  in  the  event  of  his  dying  intestate  before  his 
return  to  England.  I  think  that  this  is  a  gift  over  of  no 
value;  Thomas  Palmer  can  defeat  it  by  making  a  will,  or 
the  persons  entitled  to  the  benefit  of  the  condition  can  re- 
lease it,  and  thus  make  the  interest  of  Thomas  Palmer  ab- 
solute. What  has  taken  place  is  in  substance  a  release  of 
the  condition,  because  under  the  wills  of  William  and  of 
Catherine,  or  one  of  them,  Thomas  Palmer  has  become  en- 
titled to  their  personal  property,  and  to  the  benefit  of  this 
condition.  It  appears  to  me,  that  Thomas  Palmer  is  abso- 
lutely entitled  under  the  deed,  and  not  under  the  will. 
There  must  be  a  declaration,  that,  in  the  events  which  have 
happened,  Thomas  Palmer  is  absolutely  entitled  to  the 
ftind  and  accumulations  under  the  deed. 

(a)  1  C.  B.  448. 
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1852. 

GouQH  V.  Offlet.  j^^  e^^ 

X  HIS  was  a  suit  for  the  administration  of  the  estate  of  The  tnutees 

a  testator  named  Offlej.  "rfJS;^ 

Two  of  the  defendants,  James  Offley  and  Charles  Higgs,  ^  administra- 

by  their  answer  admitted,  that  the  defendant  James  Off-  mitted  by  their 

ley  was  executor  and  trustee,  and  that  the  defendant  l!^l^nof^^ 

Charles  Higgs  was  another  trustee  of  the  testator  in  the  ^^^^^^ 

cause;  and  that  the  testator's  estate  consisted  of  a  large  m  which  they 

^  ,  ,  had  propcriy  in- 

sum  of  money,  of -which  the  principal  part  was  due  on  vested  their  tet< 

various  mortgages,  with  respect  to  which  they  stated  as  Sit^ii^*that 

follows:— "  These  defendants  say,  that  the  whole  of  the  ti^?mortfg«" 

^ '  objected  to  the 

personal  estate  of  the  said  testator  is  now  vested  in  the  production  of 

the  deedflm  and 

defendant  James  Offley,  as  the  sole  legal  personal  repre-  wooid  prefer  to 

sentative  of  the  said  testator;  and  that  the  defendant  debtafand^they 

James  Offley  has  in  his  possession  the  several  deeds  and  obJ«c*edtothe 

,  ,  ,  .  production  of 

documents  mentioned  or  referred  to  in  the  third  and  sixth  the  deeda  in 

schedules  hereto,  and  the  deeds  and  documents,  a  list  of  absence  of  the 

which  is  set  forth  in  the  first  part  of  the  seventh  schedule  J^JJ^IS^  fo,^"* 

hereto,  which  they  pray  may  be  taken  as  part  of  this  their  ^?*^*i|°°*T 

answer;  and  that  these  defendants  have  in  their  posses-  deeds  most  be 

sion,  on  behalf  of  themselves  and  their  said  co-trustees,  ^ 
the  deeds  and  documents,  a  list  of  which  is  set  forth  in  the 
second  part  of  the  said  seventh  schedule  hereto.  That,  as  to 
the  deeds  mentioned  and  referred  to  in  the  said  third  and 
sixth  schedules,  the  same  are  the  title  deeds  of  the  various 
persons  who  are  entitled  to  the  equity  of  redemption  of 
the  properties  comprised  therein,  and  that  such  parties  are 
not  parties  to  this  suit;  and  these  defendants  set  forth,  in 
the  said  third  and  sixth  schedules  hereto,  a  statement  of 
the  annual  rental  and  estimated  value  of  each  of  the  said 
mortgaged  properties,  and  that  the  said  mortgaged  proper- 
ties are  an  ample  security  for  the  monies  invested  thereon ; 
and  these  defendants  submit,  that  it  would  be  a  great  in- 

uu2 
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1852.        jury  to  the  parties  entitled  to  the  equities  of  redemption 
in  the  said  mortgaged  properties,  if  their  names  were  made 
known,  by  means  of  this  suit,  to  Ralph  Dickenson  Gough, 
the  husband  of  the  said  plaintiff,  who  is  an  attorney  and 
solicitor  carrying  on  business  at  Willenhall  in  the  town- 
ship of  Wolverhampton  aforesaid,  in  the  immediate  neigh- 
bourhood of  the  said  mortgaged  properties;  and  they  sub- 
mit, that,  in  the  absence  of  such  parties,  the  defendant 
James  Offley  cannot  disclose  any  further  particulars  re- 
lating to  the  said  mortgage  and  title  deeds,  without  vio- 
lating the  confidence  reposed  in  him  as  the  mortgagee,  or 
executor  of  the  mortgagee  thereof;  and  that  he  ought  not 
to  be  called  on  so  to  do;  and  that  the  production  of  the 
said  deeds,  mentioned  or  referred  to  in  the  said  third  and 
sixth  schedules,  ought  not  to  be  ordered  in  this  suit,  but 
that  the  same  ought  to  be  protected  from  production." 

These  schedules  set  out  the  date  and  the  parties  to  each 
mortgage  deed,  with  the  annual  rental  and  estimated  value 
of  the  property,  the  sum  advanced  on  the  security,  and  the 
rate  of  interest  on  each  security,  and  an  admission  of  the 
earlier  title  deeds  relating  to  each  mortgage,  in  the  follow- 
ing terms: — "  And  also  the  title  relating  to  the  above-men- 
tioned mortgaged  properties  respectively,  delivered  at  the 
time  of  the  execution  of  such  mortgage  deeds  respective- 
ly," on  repayment  by  them  of  their  respective  mortgage 
debts. 

This  was  a  motion  for  the  usual  order,  for  the  produc- 
tion, by  the  defendants  Offley  and  Higgs,  of  the  documents 
admitted  in  their  answer  and  the  schedules  thereto  to  be 
in  their  possession. 

By  an  affidavit,  filed  on  the  motion,  it  was  deposed  that 
the  mortgagors  objected  to  have  their  deeds  produced,  and 
that  most  of  them  would  pay  off  the  debts  they  owed  on 
mortgage  rather  than  allow  the  production  of  their  deeds 
by  the  defendants  in  the  suit;  that  such  payment,  by  rea- 
son of  the  low  rate  of  interest,  would  involve  a  loss  to  the 
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estate,  and  that  the  mortgagors  had  deposited  their  deeds         1852. 
with  the  defeudants  upon  an  undertaking  for  their  re- 
delivery to  the  mortgagors  on  repayment  of  the  monies 
lent. 

Mr.  Molina  and  Mr.  Martindale  now  asked  for  the  usual 
order. 

Mr.  Bailey  and  Mr.  Batten,  for  the  defendants,  submit- 
ted, that  as  mortgagees  they  could  not  be  compelled  to 
produce  the  title  deeds  of  the  mortgagors  in  their  absence. 
Lambert  v.  Rogers  (a)  and  Reid  v.  Langlois  (b)  were  cited; 
and  Wigram  on  Discovery  was  referred  to  (c). 

The  Vice-Chancelloe: — 

The  plaintiffs  have  a  right  to  see  all  the  securities.  As 
to  the  mortgagors,  when  they  parted  with  their  title  deeds 
to  the  defendants  they  subjected  themselves  to  all  the  in- 
conveniences consequent  upon  that.  This  case  does  not 
come  within  any  of  the  exceptions  to  the  ordinary  rule. 
There  must  be  the  common  order  for  production. 

(a)  2  Mer.  489.      (b)  1  Mac.  &  G.  627.      (c)  Page  246,  2nd  edit 
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July  Wi.  MlDDLBTON  V,  MiDDLBTOH. 

An  heir^t-law  A  TESTATOR  by  his  will  directed  all  his  real  estates  to  be 
udned'^Sc^^  sold,  and  the  proceeds  to  be  divided  between  certain  per- 
Bon  of  the  will    gons;  but  the  will  contained  no  devise  of  the  estates. 

by  force,  and 

tore  it  up.  The  This  was  a  claim  by  one  of  the  persons  beneficially 
Sowererccliect-  entitled  under  the  will  against  the  heir-at-law^  for  a  sale 
Mt^i?  and  ^  ^^  ^^  devised  estates,  and  the  distribution  of  the  proceeds 
proTed.   The     between  the  plaintiff  and  such  of  the  defendants  as  were 

will  contained 

nodoTiseofthe  beneficially  entitled. 

a  cU^^*"  Affidavits  were  filed  in  support  of  the  claim,  from  which 

h  ^to*^**^^  it  appeared,  that,  two  days  after  the  funeral  of  the  testator, 

a  sale.    On  his  wiU  was  produced  by  two  friends  of  the  family,  to  be 

quest, the  Court  read  over  in  the  presence  of  the  heir-at-law;  and  that  he 

Iroed^riwTir  ^^  heir-at-law)  seized  the  document  and  tore  it  in  pieces, 

Tel  non,  when  exclaiming  at  the  time  "  I  have  removed  that  barrier,"  and 

the  will  was 

established:—  shortly  afterwards  "  I  have  done  it — I  don't  care  if  I'm 
heir  had  so  mis-  hanged  for  it !"  It  also  appeared  that  the  pieces  of  paper 
seff^  Ai^i^'  were  collected  and  put  together,  and,  the  writing  being  all 
though  his  mis-  on  one  side,  the  pieces  were  gummed  upon  another  sheet, 
not  increased  and  the  wiU  in  that  state  was  proved.  At  the  hearing  of 
is8uc,**he  murt*  ^^  claim  the  defendant,  the  heir-at-law,  asked  for  an 
pay  the  costs  of  issue  devisavit  vel  non,  which  the  Court  granted.     Upon 

the  trial  of  that  issue  the  will  was  established. 

The  claim  now  came  on  to  be  heard  on  further  direc- 
tions. 

Mr.  RusBeU  and  Mr.  TT.  H,  T,  Bagshavw,  for  the  plaintiff; 
and  Mr.  Robson,  for  defendants  in  the  same  interest  with 
him. — In  Bemey  v.  Eyre  (a),  Lord  Hardwicke  said :  "  But 
it  must  be  a  very  strong  case  which  will  induce  the  Court  to 
give  costs  against  him  (the  heir),  as  spoliation  or  secreting 

(a)  3  Atk.  388. 
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the  will"    The  tearing  of  the  will  in  pieces  brings  the  de-        186i 
fendant  within  the  spirit,  if  not  within  the  precise  term     middliton 
of  the  rule,  and  he  ought  to  pay  the  costs  of  the  issue,    >  _    •• 
although  it  was  not  increased  by  the  conduct  complained 
of,  as  a  punishment  for  his  misconduct 

Mr.  Stuart  and  Mr.  Faber,  for  the  defendant,  the  heir-at- 
law. — Referring  to  the  circumstances  of  the  case  cited  for 
the  plaintifP,  they  were  quite  as  unfavourable  for  the  heir 
as  the  facts  alleged  against  this  defendant;  and  yet  all  that 
Lord  Hardtvicke  did  in  the  case  before  him  was  to  decline 
to  give  the  heir  his  costs.  In  this  case  no  actual  spolia- 
tion was  effected,  the  identical  will  torn  is  the  instrument 
which  was  proved,  and  which  is  now  enforced  against  the 
heir.  It  was  at  most  the  act  of  a  man  in  a  passion,  openly 
done,  which  has  produced  no  iU  result 

TheViCE-CHANOELLOB  Said,  he  considered  the  misconduct 
of  the  heir  in  attempting  to  destroy  the  will  was  such,  that, 
although  it  had  not  increased  the  costs,  he  thought  that 
the  costs  of  the  issue  must  be  paid  by  him;  and  he  should 
so  order. 


658 


OASES  IN  CHANCEBT. 


1852. 


26<A,  &  28tA. 

A  testator  gave 
the  residue  of 
his  estate  and 
effects  to  his 
executors,  upon 
trust  to  pay 
the  diridends 
of  1500/.  stock 
to  a  lady  for 
life,  **  and  at 
her  decease,  I 
direct  the  divi- 
dends arising 
from  the  said 
Bum  to  be 
equally  divid- 
ed between** 
[his  wife  and 
his  niece],  and 
the  sunriTor  of 


Blann  V,  Bell. 

Thomas  blann,  by  his  win  dated  the  15th  of  Decem- 
ber, 1842,  after  desiring  that  his  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will  should  be  paid,  nomi- 
nated, constituted,  and  appointed  his  wife  Edith  Blann, 
and  John  Thomas  Bell,  William  Manser,  and  John  Robert 
Bell,  trustees  and  executrix  and  executors  of  that  his  will; 
and  after  giving  certain  specific  and  pecuniary  legacies 
therein  mentioned,  he  gave,  devised,  and  bequeathed  in 
the  following  terms: — "And  as  to  all  the  residue  and  re- 
mainder of  my  estate  and  effects  whatsoever  and  whereso- 
ever, whether  consisting  of  freehold,  leasehold,  or  copyhold 
estates,  money  in  the  public  stocks  or  funds,  and  all  other 
SS^ofoA^^  monies  or  securities  for  money,  I  give,  devise,  and  be- 
•ums  to  other  queath  the  same  to  my  said  wife  Edith  Blann,  and  John 
all  the  residue  of  Thomas  Bell,  William  Manser,  and  John  Robert  Bell, 
efleetetoh^ex-  their  heirs,  executors,  and  administrators,  and  I  direct 

ecutors,  to  pay 

the  income  to 

his  wife  for 

life,  and  at  her 

decease,  as  to 

10,000/,  part  of  his  residue,  as  his  wife  should  appoint,  and  to  pay  the  income  of  the  residue  to  his 

niece  for  her  life,  with  limitations  over  to  her  children  and  others : — Hdd^  that  the  rule  which 

gives  an  absolute  interest  in  the  fund,  where  there  is  a  general  gift  of  the  income,  is  not  a  Texy 

strong  rule;  and  (the  Court  finding  out  the  testator^  meaning  from  the  whole  will)  that  upon 

this  gift  the  enjoyment  of  the  income  was  to  the  two  for  life,  and  that  the  survivor  was  entitled  to 

an  interest  of  the  same  kind,  that  is,  for  her  life  only. 

A  testator,  after  desiring  his  debts  to  be  paid,  and  giving  small  pecuniary  legacies,  gave  the  resi- 
due of  his  estate  and  effects,  ^  whether  consisting  of  freehold,  leasehold,  or  copyhold  estates  or 
money  in  the  public  stocks,"  and  other  monies,  to  trustees,  upon  trust  to  pay  the  dividends  of  seve- 
ral specified  sums  of  stock  to  several  persons  named  for  life,  with  an  absolute  remainder  over  as  to 
one  of  these  sums;  **and,  as  to  all  the  rest,  residue,  and  remainder  of  my  freehold,  copyhold,  and 
leasehold  estates,  and  all  other  my  estate  and  effects,*^  upon  trust  to  pay  the  dividends,  interest, 
rents,  and  profits,  and  annual  produce  thereof*^  to  his  wife: — //e/<f,  upon  the  enumeration  of  par- 
ticulars in  the  last  general  gift,  that  the  freeholds,  copyholds,  and  leaseholds,  being  there  specified, 
were  not  to  be  converted,  but  were  to  be  continued  in  their  then  actual  investment,  and  enjoyed 
by  the  tenant  for  life  in  specie,  though  the  leaseholds  might  be  wearing  out;  but  that  other  residue 
of  the  testator,  consisting  of  insurance  and  canal  shares,  and  other  personal  estate,  not  being  there- 
in specified,  and  though  not  being  wasting  investments,  must  be  converted. — Hdd^  also,  that  the 
personal  estate  is  the  primary  fund  for  the  payment  of  the  debts  and  legacies,  and  that  the  real 
estate  is  a  subsidiary  fund  only  for  their  payment 


them  to  stand  and  be  possessed  thereof  upon  the  trusts 
following:  that  is  to  say,  upon  trust  to  pay  the  dividends 
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of  1 500Z.  Three  per  cent  Reduced  Bank  Annuities  to  Mrs.        1862. 
Sarah  Twitchin,  of  Courage  Farm,  near  Newbury,  Berks, 
for  her  life,  independently  of  any  husband,  and  free  from 
his  debts  or  control;  and  at  her  decease  I  direct  the  divi- 
dends arising  from  the  said  sum  of  1500Z.  Three  per  cent 
B.educed  Bank  Annuities,  to  be  equally  divided  between 
my  said  wife  Edith  Blann  and  my  niece  Frances  Rayner, 
and  the  survivor  of  them;  and  upon  trust  to  pay  the  divi- 
dends of  2000Z.  Three  per  cent  Reduced  Bank  Annuities"  to 
a  Mr.  Robert  Green,  for  his  life ;  and  upon  trust  to  pay  the 
dividends  of  lOOOZ.  like  Annuities  to  a  Mrs.  Ash,  for  her  life; 
and  upon  trust  to  pay  the  dividends  of  2000Z.  like  Annu- 
ities to  a  Mr.  James  Cole,  for  his  life;  with  limitations 
over  in  trust  as  to  the  dividends  of  each  of  these  three 
sums,  to  be  divided  equally  between  the  said  Edith  Blann 
and  Frances  Rayner,  and  the  survivor  of  them;  and  upon 
trust  to  pay  the  dividends  of  8000Z.  like  Annuities  to  the 
said  Frances  Rayner,  for  her  life,  and  to  her  children  in 
remainder.    The  will  then  proceeds  in  the  following  words : 
— "  And  as  to  all  the  rest,  residue,  and  remainder  of  my 
freehold,  copyhold,  and  leasehold  estates  and  effects,  and 
all  other  my  estate  and  effects  (subject  to  such  power  of 
appointment  as  is  hereby  vested  in  my  said  wife),  upon 
trust  to  pay  the  dividends,  interest,  rents,  profits,  and  an- 
nual produce  thereof  to  my  said  wife  Edith  Blann,  or 
otherwise  permit  and  suffer  her  to  receive  and  take  and 
enjoy  the  same  for  and  during  the ierm  of  her  natural  life, 
free  from  the  control,  debts,  or  engagements  of  any  future 
husband,  and  for  which  her  receipts  alone  shall  from  time 
to  time  be  a  good  and  sufficient  discharge;  and  from  and 
after  the  decease  of  my  wife,  I  give  the  sum  of  1 0,000i 
sterling,  part  of  the  said  residue,  to  such  person  or  persons 
and  in  such  manner  as  she  my  said  wife  shall,  by  her  last 
will  and  testament,  direct  and  appoint;  and  from  and  af- 
ter the  decease  of  my  wife,  upon  trust,  as  to  such  residue 
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1858.  of  my  estate  and  effects,  subject  to  such  power  of  appoint- 
ment as  aforesaid,  to  pay  the  interest,  dividends,  and  an- 
nual produce  thereof  to  my  said  niece  Frances  Rajner, 
during  the  term  of  her  natural  life.''  The  will  then  con- 
tained a  trust  for  payment  of  the  income  of  the  testator's 
residuary  estate  to  the  said  Frances  Rayner  for  her  life, 
with  trusts  in  remainder  as  to  the  residue  and  its  distri- 
bution after  the  decease  of  the  survivor  of  the  said  Edith 
Blann  and  Frances  Rayner. 

The  testator,  Thomas  Blann,  died  on  the  31  st  of  Hay, 
1846.  Shortly  after  his  death,  Mrs.  Blann,  Hr.  John 
Thomas  Bell,  Mr.  William  Manser,  and  Mr.  John  Robert 
Bell,  the  executrix  and  executors,  proved  the  wilL 

Afterwards,  Mrs.  Sarah  Twitchin,  one  of  the  annu- 
itants, died.  Mrs.  Frances  Rayner  was  the  heiress-4it-law 
and  sole  next  of  kin  of  the  testator.  She  survived  Mrs. 
Twitchin,  and  having  married  Mr.  Arnold,  she  died,  leav- 
ing him  surviving. 

This  suit  was  instituted  by  Mrs.  Blann,  the  widow  of 
the  testator.  The  bill,  after  stating  the  testator's  will  and 
the  circumstances  of  the  case,  prayed  that  the  estate  of  the 
testator  might  be  administered,  and  that  it  might  be  de- 
clared, that,  under  the  testator's  will,  the  plaintiff,  Mrs. 
Blann,  was  entitled  to  the  enjoyment  for  her  life  of  the 
income  of  all  the  testator's  residuary  personal  estate  in 
specie ;  or  if  the  Court  should  be  of  opinion  that  the  tes- 
tator's property  should  be  converted,  then  she  asked  that 
such  personal  estate  might  be  sold,  and  the  proceeds  be  in- 
vested, and  the  dividends  paid  to  the  plaintiff  for  her  life. 

The  usual  reference  having  been  made  to  the  Master,  he 
found  that  the  personal  estate  of  the  testator  undisposed 
of  consisted  of  three  shares  in  the  Brecon  and  Abergavenny 
Canal,  being  personal  estate,  sixty  shares  in  the  Avon  and 
Kennett  Canal,  also  personal  estate,  193  bonds  in  the  Dutch 
2/.  108,  per  cent,  stock,  twenty  shares  in  the  Eagle  Life 
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Assurance  Company,  of  a  leasehold  messuage  and  premises        1858. 
situate  at  Maida  Hill,  a  leasehold  stream  of  water  situate 
at  Bengeo  in  the  county  of  Hertford,  and  of  other  parti- 
culars; and  he  also  found  that  the  testator  died  seised  in 
fee  of  a  com  mill  and  hereditaments  at  Bengeo. 
The  cause  now  came  on  upon  further  directions. 

Mr.  Malins  and  Mr.  Collins  for  the  plaintiff,  submitted, 
that  the  plaintiff,  Mrs.  Blann,  became  absolutely  entitled 
to  the  capital  of  the  1 5002.  Three  per  cent.  Reduced  Annu« 
ities,  under  the  gift  in  the  will  of  the  dividends  arising 
from  that  sum,  to  be  equally  divided  between  her  and 
Frances  Rayner,  and  the  survivor  of  them,  Mrs.  Twitchin 
having  died,  and  Frances  Rayner  having  also  died,  leaving 
Mrs.  Blann  their  survivor.  The  gift  of  the  income  of  a  fund 
to  an  individual  without  limit,  is  a  gift  of  the  fund  itself: 
Hinves  v.  Uinves  (a).  The  real  estate  ought  to  bear  a  pro- 
portion of  the  legacies  rateably  with  the  personal  estate; 
the  real  and  personal  estate  was  given  together  to  the 
trustees  and  executrix  and  executors,  and  must  be  treated 
as  one  fund  for  the  payment  of  the  legacies:  Roberts  v. 
Walker  (b).  The  plaintiff,  Mrs.  Blann,  is  entitled  to  the 
enjoyment  of  the  testator's  property  in  specie,  for  her 
life:  Collins  v.  CoUins(c),  Daniel  v.  Warren  {d)y  Pickering 
V.  Pickering(e)j  Alcock  v.  8loper(f),  Bethune  Y.Kemiedy(jff), 
Oakes  v.  Strachey  (h),  Runt  v.  Scott  {%),  Burton  v.  Mount  (k), 
Chcmbers  v.  Chambers  (Q,  Ooodenough  v.  Tremamondo  (w), 
and  Yovmg  v.  Hassard  (n). 


(a)  3  Hare,  609.  (h)  13  Sim.  414. 

(6)  1  E.  &  M.  762.  (0  1  De  G.  &  S.  219. 

(c)  2  My.  &  K.  703.  (k)  2  De  G.  &  S.  383. 

(«0  2  Y.  &  C.  C,  C.  290.  (0  15  Sim.  183. 

(e)  4  My.  &  Cr.  289.  (m)  2  Beav.  612. 

(/)  2  My.  &  K.  699.  (n)  1  Jo.  &  Lat.  466. 
(^)lMy,&Cr.  114. 
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2^^  Mr.  Bacon  and  Mr.  Little,  for  Mr.  Arnold,  the  real  and 

personal  representatives  of  Mrs.  Frances  Rajner,  his  de- 
ceased wife — The  real  estate  ought  not  to  be  sold,  and  is 
free  from  any  contribution  towards  the  payment  of  the 
legacies/  although  the  gifl  of  the  income  of  a  fund  to  an 
individual  without  limit  is  a  gift  of  the  fund  itself;  this  is 
only  an  inference  of  what  the  intention  of  a  testator  is; 
and  if  the  general  scope  of  the  will  indicates  a  different 
intention,  then  that  intention  must  prevail;  and  in  this 
case  the  scheme  of  the  will  is,  to  give  life  interests  only 
in  the  legacies,  and  that  must  prevail  as  the  principle  of 
interpretation  here.     There  is  no  direction  to  dischai^ge 
the  personal  estate  from  its  ordinary  liability,  as  the  first 
fund  liable  to  the  payment  of  legacies,  nor  any  direction 
to  sell  the  real  estate,  at  all  events  so  as  to  constitute  a 
mixed  fund.     The  personal  estate  is,  therefore,  the  pri- 
mary fund  for  payment  of  legacies:  Boughton  v.  James  (a), 
and  the  several  cases  there  referred  to  at  pp.  435,  439. 
All  the  testator's  real  estate  ought  to  be  converted  at 
once.     The  purport  of  the  whole  will  and  its  structure 
direct  a  capitalisation  of  all  the  property  in  the  most  un- 
restrictive  way,  and  the  plaintiflF  is  not  entitled  to  the  en- 
joyment of  the  testator's  property  in   specie:    MUls  v. 
Mills  (b),  Pickup  V.  Atkinson  (c),  Benn  v.  Dixon  (d),  Su- 
therland V.  Cooke  (e). 

Mr.  Walker  and  Mr.  Oiffard,  Mr.  WiUcock  and  Mr.  E,  F, 
Smith,  Mr.  Elde)*ton,  Mr.  Russell  and  Mr.  Younge  appear- 
ed for  the  other  defendants. 

ft 

Mr.  Malins  replied. 


(a)  1  H.  of  L.  Cas.  406.  {d)  10  Sim.  636. 

(6)  7  Sim.  601.  (c)  1  Coll.  498. 

(c)  4  Hare,  624. 
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The  other  cases  cited  in  the  argument  were  Howe  v.  1852. 
Lord  Dartmouth  (a),  Attomey-Oeneral  v.  Souihgate  (6), 
Harrison  v.  Orimwood  (c),  Ecdes  v.  Birkett  (d),  Adamson 
V.  Armitage  (e),  Page  v.  LeapingweU  (/),  Grimshawe  v. 
Pickup  (g),  Innes  v.  Mitchell  (h),  Cooke  v.  Bowler  (%),  Hum-- 
phrey  v.  Humphrey  (k),  NeviUe  v.  Fortescue  (I),  and  Stwgess 
V.  Pearson  (m). 

The  Vice-Chancellor: — 

There  are  several  points  for  consideration  in  this  case, 
and  a  great  many  authorities  have  been  referred  to.  I 
will,  therefore,  refer  to  the  questions  that  have  been  raised 
severally. 

The  first  question  is  as  to  the  annuities.  One  of  these 
is  the  gift  of  the  1 5001  Three  per  Cent.  Annuities,  of  which 
the  dividends  were  given  to  Mrs.  Sarah  Twitchin  for  her  life. 
This  gift  is  in  the  following  words. — [His  Honour  here 
read  the  terms  of  the  will,  and  proceeded] — There  are 
several  gifts  in  the  same  words.  The  question  that  has 
been  raised  is,  whether  the  gift  over  vests  the  1 500i.  stock 
in  Edith  Blann,  who  is  the  survivor,  absolutely  or  only 
for  her  life.  Now,  there  is  no  doubt  that  the  general  rule 
is,  that  an  unqualified  gift  of  the  income  of  a  ftmd  vests  an 
absolute,  and  not  merely  a  life  interest  in  the  fund ;  but 
it  is  always  a  question  of  construction  on  a  will  to  discover 
whether  the  testator's  intention  was  to  give  more  than  a 
life  interest,  and  several  authorities  have  been  referred  to 
on  this  point. 

The  rule  which  gives  an  absolute  interest  in  the  fund, 
where  there  is  a  general  gift  of  the  income,  is  not  a  very 

(a)  7  Ves.  137.  (g)  9  Sim.  591. 

(6)  12  L.  J.,  N.S.,  Ch.,  147.  (A)  6  Ves.  464. 

(c)  12  Beav.  192.  (0  2  Keen,  54. 

(d)  4  De  G.  &  S.  105.  (k)  1  Sim.,  N.  S.,  536. 
(«)  19  Ves.  416.  (l)  16  Sim.  333. 
(/;  18  Vea.  463.  (m)  4  Madd.  411. 
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1868.        strong  rule.     In  all  such  cases,  the  Court  is  obliged  to 
find  out  the  meaning  of  the  testator  from  the  words  which 
he  has  used.    Here,  the  testator  says,  *'  I  direct  the  divi- 
dends arising  from  the  said  sum  of  150021  3Z.  per  Cent 
Reduced  Bank  Annuities  to  be  equally  divided  between 
my  Bgdd  wife  Edith  Blann  and  my  niece  Frances  Rayner, 
and  the  survivor  of  them.''    The  dividends  are,  under  this 
direction,  to  be  from  time  to  time  divided  between  these 
two  persons  and  the  survivor  of  them.     This  obviously 
means  that  the  two  were  to  take  together,  and  that  the 
survivor,  after  the  death  of  either,  was  not  to  have  the 
whole,  but  that  the  enjoyment  of  the  dividends  was  to  be 
to  the  two  for  life  equally  between  them,  and  then  an  in- 
terest of  the  same  kind  to  the  survivor;  and  when  the 
general  scheme  of  the  will  is  referred  to,  it  appears  to  be 
to  give  life  interests  to  these  parties ;  there  can,  therefore, 
be  little  doubt  that  a  life  interest  only  in  this  annuity  is 
taken  by  the  survivor. 

There  must  be  a  declaration  that  the  plaintiff  is  entitled 
for  her  life  to  the  dividends  of  the  15002.  SI  per  Cent  Re- 
duced Bank  Annuities  on  the  death  of  Sarah  Twitchin. 

The  next  question  is  as  to  the  course  of  the  adminis- 
tration of  the  general  real  and  personal  estate  of  the 
testator. 

First,  as  to  the  real  estate,  it  has  been  contended,  that 
the  testator  has  shewn  an  intention  that  the  real  and  per- 
sonal estate  should  be  liable  pari  passu  to  the  several  pecu- 
niary charges  created  by  the  will.  There  is  not  any  ground 
for  that  argument.  The  testator,  after  certain  specific 
and  pecuniary  legacies,  gives  the  whole  of  his  property  to 
his  trustees,  upon  trust  to  pay  the  dividends  of  certain 
portions,  which  I  agree  are  general  and  not  specific  be- 
quests, and  proceeds:  "As  to  the  rest,  residue,  and  re- 
mainder of  my  freehold,  copyhold,  and  leasehold  estates, 
and  all  other  my  estate  and  effects,  subject  to  such  power 
of  appointment''  as  therein  mentioned,  upon  certain  trusts, 
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which  he  proceeds  to  point  out  It  appears  to  me,  that  1852. 
the  ordinary  rule  as  to  the  administration  of  real  and  per* 
sonal  estate  must  apply  here.  The  personal  estate  is  the 
primary  fund  for  the  payment  of  debts  and  legacies,  and 
the  real  estate,  though  charged,  must  be  treated  as  a  sub- 
sidiary fund  only,  and  the  gift,  so  far  as  it  affects  the  jreal 
estate,  must  be  taken  to  be  a  charge  thereon,  to  provide 
for  what  shall  remain  unprovided  for  after  the  applica- 
tion of  the  personal  property  in  the  ordinary  course  of 
administration.  Now,  Roberts  v.  Walker  (a)  was  referred  to 
on  this  point  It  was  the  first  authority  of  the  kind,  and 
perhaps  it  does  not  quite  agree  with  other  cases.  There 
the  will  contained  a  direction  to  sell  the  real  estate,  so  as 
to  make  one  single  money  ftind  of  parts  of  the  real  and 
personal  estate;  and  it  was  held  that  the  legacies  were 
payable  rateably  thereout  That  is  not  the  case  here.  The 
gift  contains  no  direction  to  sell;  but  it  seems  to  be  assumed 
by  the  testator,  that,  after  his  estate  has  been  administered 
in  paying  his  debts  and  legacies,  the  real  estate  would 
remain.  Yowng  v.  HassardQi),  which  has  been  cited, 
does  not  apply  to  the  present  case,  because  the  question 
there  was  of  a  charge  upon  devised  real  estate  only;  and 
Lord  8t  Leonard's  held  that  the  charge  was  not  to  be  ap- 
portioned upon  any  portion  of  the  estate  specifically  be- 
queathed. Then,  when  we  add  to  the  other  cases  the  au- 
thority of  BougkUm  v.  James  (c),  it  relieves  the  case  from 
all  doubt  The  real  estate,  therefore,  though  charged,  is 
not  to  be  applied  until  after  the  personal  estate  shall  have 
been  exhausted. 

The  next  question  is,  how  should  the  personal  estate 
be  administered?  Upon  this  two  points  arise:  The  first 
is,  what  is  to  be  done  with  the  leaseholds,  which  are  a 
wearing  out  fund ;  and  the  second  is  as  to  that  part  of 
the  ftmd  which,  though  not  wearing  out,  is  not  invested 

(a)  1  Buss.  &  My.  762.    (6)  iJo.  &  Lat  466.    (c)  lH.of  L.Ca8.406. 


Bill. 
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1852.        upon  such  security  as  this  Court  adopts^  but  which  yields 
Blann       ^  ^^^  tenant  for  life  a  larger  income  than  the  ordinary  in- 
vestment of  the  Court  would  produce.     Now,  whether  the 
whole  or  any  part  of  the  fund  is  to  continue  in  its  actual 
state,  that  is  merely  a  question  of  intention  to  be  gathered 
from  the  whole  of  the  will    Recent  authorities,  and  espe- 
cially the  case  of  Pickering  v.  Pickering  (a),  shew  that  the 
application  of  the  rule  in  each  case  is  to  be  ascertained 
from  the  whole  will,  whether  all  the  property  is  to  be  con- 
verted or  not,  or  whether  a  part  is  to  be  converted  and  a 
part  to  remain  in  specie.     Now  it  is  quite  impossible  in 
this  will  to  find  any  direction  that  all  the  property  is  to 
be  converted.     It  appears  that  the  testator  assumed  that 
there  would  be  freeholds,  copyholds,  and  leaseholds  un- 
applied to  the  purposes  of  administration;  and  he  direct- 
ed the  enjoyment  of  'Hhe  dividends,  interest,  rents,  profits, 
and  annual  produce  thereof'  to  his  wife.     I  do  not  see 
how  the  testator  could,  in  clearer  terms,  have  said  that 
his  wife  was  to  have  the  specific  enjoyment  of  the  lease- 
hold property. 

The  case  is  very  different  as  to  the  insurance  and  canal 
shares  and  Dutch  bonds.  No  direction  is  given,  no  ex- 
pression of  intention  appears,  that  property  of  that  kind 
should  remain  in  specie*  I  think  that  they  must  be  sub- 
ject to  the  general  rule,  and  must  be  converted,  and  the 
produce  invested  in  the  stock  which  the  Court  adopts. 

(a;  4  My.  &  Cr.  289. 
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1852. 

In  the  Matter  of  Thompson's  Tbust;  jviy  io<A. 

AND 

In  the  Matter  of  The  Trustee  Relief  Act,  184*8: 

Ex  parte  James  Oliver. 

JdY  his  will,  dated  in  1813,  the  testator,  Mr.  Thompson,  In  a  will  by  a 

rather,  giving  a 

after  devising  his  real  estate,  gave  his  personal  property  to  life  intereat  in 
Moses  Mitchell  Silvester  and  his  son  Thomas  Thompson,  daughter,  with 
upon  trust  for  his  wife  for  her  life,  and  then  after  her  de-  ^'^J^^ft'Jf  ^ 
cease  upon  trust  to  pay  the  income  of  2000Z.,  part  thereof,  "i^^^  interest 

,        in  remainder 

to  his  daughter  Martha  Oliver,  for  her  separate  use,  with  after  her  de- 
trusts  over,  in  the  following  words: — "And  from  and  after  ^^and  chil- 
the  decease  of  the  said  Martha  Oliver,  upon  trust  that  ^"^J^^^^^^ 
they  my  said  trustees,  or  the  survivor  of  them,  shall  and  "  in  caae  the 
do  pay,  apply,  assign,  and  transfer  all  and  singular  the  daughter]  shall 
said  sum  of  20001,  and  the  dividends,  interest,  profits,  l^^drei^^ 
and  produce  thereof,  unto  and  amongst  all  and  every  the  ^^  having  wch, 
child  and  children  of  the  said  Martha  Oliver,  if  more  abali  happen  to 
than  one,  share  and  share  alike  as  tenants  in  common,  widi^tTs^'^ 
when  and  as  she  or  they  shall  severally  attain  his,  her,  or  S^*ev^t^— 
their  respective  age  or  ages  of  twenty-one  years;  and  in  -ff«w,  thatit 
case  any  of  the  said  children  shall  happen  to  depart  this  strong  words  to 
life  before  his,  her,  or  their  share  or  shares  shall  respect-  effect^cTI  prior 
ively  become  payable,  leaving  issue  of  his,  her,  or  their  ciea*"  vested  gift; 
body  or  bodies  lawfully  begotten,  then  I  direct  that  the  standing  the 
share  or  shares  of  him,  her,  or  them  so  dying,  whether  of  "leave," 
original  or  accruing  by  survivorship,  shall  go  and  be  paid  J^totor^nten- 
unto  and  amongst  such  his,  her,  or  their  respective  issue,  ^©n  to  give  the 

^  ,         "^  '    fund  over  only 

equally,  share  and  share  auke  as  tenants  in  common,  when  in  case  the  pre- 
and  as  they  shall  respectively  attain  the  age  of  twentyrone  Uoi^sh^iid 
years;  but  in  case  any  of  the  said  children  shall  happen  ^^'f^^  ^ted 
to  die  before  his,  her,  or  their  share  or  shares  shall  become  ai>«>iuteiy  in 

111.  i/»i-  XT  the  only  child 

payable,  leaving  no  lawful  issue,  then  I  direct  that  the  of  the  daughter, 
share  or  shares  of  him,  her,  or  them  so  dying,  shall  go  and  lifetime  of  it»  * 
VOL.  V.  XX  n.  0.  6.       ™°^^^'- 
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1862.  be  paid  to  and  amongst  the  survivors  and  survivor  of  them 
/,  ^  at  such  time  and  times  as  his,  her,  or  their  original  share  o] 
Thomp8on*a  shares  shall  respectively  become  payable,  and  so  as  oftei 
as  any  such  child  or  children  shall  happen  to  die  befon 
his,  her,  or  their  share  or  shares  shall  become  payable 
leaving  no  lawful  issue,  such  share  or  shares,  whether  ori 
ginal  or  accruing  by  survivorship,  shall  go  and  be  paid  t< 
the  survivors  and  survivor  of  the  said  children  at  the  tim< 
aforesaid;  but,  in  case  the  said  Martha  Oliver  shall  leave 
no  child  or  children,  or,  leaving  such,  all  of  them  shal 
happen  to  die  under  age  and  without  issue,  then  I  direct 
that  my  said  trustees  or  the  survivor  of  them,  his  executes 
or  administrators,  shall  and  do  pay,  apply,  assign,  anc 
transfer  the  interest,  dividends,  profits,  and  produce  of  th< 
said  smn  of  2000Z.  and  also  the  said  sum,  in  such  mannei 
as  the  sum  of  2000Z.  hereinafter  next  mentioned  is  directec 
to  be  applied,  with  the  interest,  dividends,  profits,  and  pro 
duce  thereof  respectively."  The  trusts  of  the  20001.  abov< 
referred  to  in  the  will  as  next  mentioned  were  similar 
trusts  for  the  testator's  daughter  Agnes  Shaw,  with  limita 
tions  over,  and  with  an  ultimate  trust  for  the  testator' 
own  next  of  kin. 

The  testator  died  in  1821,  and  his  wife  died  in  183^ 
Mrs.  Martha  Oliver,  the  testator  s  daughter,  had  one  chil< 
only,  named  Martha  Elizabeth  Oliver;  she  attained  twenty 
one,  and  died  unmarried  in  the  lifetime  of  her  mother,  wh 
died  in  1851.  The  surviving  trustee  invested  the  2000J 
of  which  the  income  had  been  given  to  Mrs.  Oliver  for  he 
life,  in  the  purchase  of  2046Z.  0^.  5d.  Three-and-a-Quart€ 
per  Cent.  Annuities,  and  transferred  that  sum  into  Coui 
under  the  provisions  of  the  Trustee  Relief  Act. 

Mr.  James  Oliver,  the  husband  of  Mrs.  Oliver,  obtaine 
letters  of  administration  to  his  deceased  daughter  Martli 
Elizabeth  Oliver  in  April,  1852;  and  by  this  petition,  whic 
stated  the  above  facts,  prayed  that  the  20462.  Os.  5cL  Thre 
and-a-Quarter  per  Cent  Annuities  might  be  transfers 
to  him. 
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Mr.  Matins  and  Mr.  W.  RudaU,  in  support  of  the  peti-        1852. 
tion,  submitted  that  the  will  contained  a  complete  gift  to        /^  „ 
such  daughter  of  Mrs.  Oliver  as  attained  twenty-one ;  which     Ttompson's 
Martha  Elizabeth  Oliver  having  done,  the  title  of  the  pe- 
titioner in  her  right  was  perfect,  and  was  not  cut  down 
by  the  subsequent  limitation,  which,  of  itself,  might  have 
imported  a  failure  of  issue  of  Mrs.  Oliver  living  at  her 
death. — They  cited  Jones  v.  Jones  (a),  BtiMerworth  v.  Har- 
vey (6),  and  In  re  WiUiams  (c). 

Mr.  Craig,  for  some  parties  who  claimed  under  the  limita- 
tions over  on  the  death  of  the  daughter  without  issue;  and 
Mr.  J,  F.  Prior  for  another  party  in  the  same  interest 

The  gift  over  in  this  case  took  effect  in  the  events  which 
have  happened.  The  rule  is,  that  words  in  a  will  must  be 
construed  in  their  ordinary  and  natural  sense.  No  in- 
convenience arising  from  such  a  construction  should  in- 
duce the  Court  to  alter  plain  words  of  unambiguous  mean- 
ing. Nothing  could  be  plainer  than  the  meaning  of  the 
words  here.  In  Jones  v.  Jones  the  word  "  leave"  did  not 
occur  in  the  gift  over,  which  occurs  in  this  case.  Without 
questioning  the  authority  of  that  or  the  other  cases  cited, 
in  each  of  which  words  different  from  those  in  the  present 
case  were  used,  it  was  the  plain  meaning  of  the  words  in 
the  will  now  before  the  Court  to  give  the  ftmd  over,  if  no 
child  of  Mrs.  Oliver  were  living  at  her  death;  and  this 
meaning  must  prevail:  Woodcock  v.  The  Duke  o/Dorset(d). 
It  may  be  that  this  construction  has  deprived  the  testator's 
grandchild  of  the  bounty  intended  for  her;  but  that  result 
was  disregarded  in  Swiji  v.  Swiji  (e).  [His  Honoub  re- 
ferrred  to  Maidand  v.  Chalie{f\  in  which  the  words  of 
the  gift  over  were  similar  to  those  in  the  present  case.] 

(a)  13  Sim.  561.  {d)  3  Bro.  0.  C.  569. 

(6)  9  Beav.  130.  \e)  8  Sim.  168. 

(c)  12  Beav.  317.  (/)  6  Madd.  243. 

xx2 
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1862.        There  were  additional  words  in  that  case,  as  appears  in 
In  re"      the  report,  though  the  Court,  in  its  judgment,  did  not 
^"TRu^r''    particularly  refer  to  them. 

The  Vioe-Chancbllob  (without  hearing  a  reply) : — 

I  think  that  this  case  comes  within  the  authorities 
cited  in  support  of  the  petition.  The  will  gives  a  life  es- 
tate, and  then  clearly  a  vested  interest  to  the  children; 
and  if  any  child  dies  under  twenty-one  leaving  issue,  to 
the  issue  of  that  child.  Thus  far,  every  thing  vested ;  and 
then  occurs  the  clause,  ^'  in  case  the  said  Martha  Oliver 
shall  leave  no  child  or  children,  or,  leaving  such,  all  of 
them  shall  happen  to  die  under  age  and  without  issue,"  in 
which  case  he  gives  the  fund  over.  It  is  said,  that,  if  the 
word  "  leave"  be  understood  in  its  ordinary  sense,  the  gift 
over  takes  effect;  for  Martha  Oliver  had  no  child  who  sur- 
vived her.  It  appears  to  me  that  the  testator's  intention 
was  to  give  this  fund  over  only  in  case  the  previous  limita- 
tions should  fail;  but  I  may  observe,  an  observation  that 
may  always  be  made  in  cases  where  there  is  this  kind  of 
question,  that  the  testator  never  contemplated  the  event 
which  has  happened,  of  a  child  attaining  twenty-one  years 
and  dying  in  the  lifetime  of  the  tenant  for  life.  He  assumed 
that  the  children,  if  any,  woidd  all  survive  the  tenant  for 
life,  and  then  provided  for  the  event  of  there  being  infants 
at  her  death.  I  think  that  the  construction  is  clear  ac- 
cording to  the  authorities.  MaiUand  v.  Chalie  appears  to 
me  to  be  closely  in  point.  There  is  also  a  case  of  Casa' 
major  v.  Strode  (a),  in  which  the  gifi  was  to  certain  per- 
sons for  life,  and  on  their  respective  deaths  to  their  children, 
to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  twen- 
ty-one or  marriage;  and  in  case  of  the  death  of  any  of  the 
tenants  for  life,  "  without  leaving  any  children  or  child," 
the  share  to  go  over;  and  there  the  Vice-Chancellor  of 

(a)  8  Jur.  14. 
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England  said,  that  nothing  could  be  more  clear  than  that        1862. 
that  gave  a  vested  interest  to  the  children  upon  their  at-         /^  ^ 
taining  twenty-one  or  marriage.    [His  Honoub  read  the    Thompson's 
judgment  in  that  case  at  length,  and  proceeded] — Mar- 
shall  V.  Hill  (a)  is  a  case  to  the  same  effect. 

The  order  made  was  according  to  the  prayer  of  the  pe- 
tition (6). 

(a)  2  Man.  &  Selw.  608.  tate,  similar  to  those  in  the  above 

(b)  See  Ex  parte  Eooper,heard  case,  the  Vice-Chancellor  jfiTm- 
on  the  4th  of  March,  1852, 1  Drew,  derdey  held  that  the  word  having 
264,  where,  in  limitations  of  real  es-  meant  having. 


T 


Alcock  t;.  Alcock.  jS!^A 

22nd. 

HIS  was  a  suit  instituted  by  Mrs.  Alcock,  a  married  The  next  friend 
woman,  by  her  next  friend,  against  trustees  and  Mr.  Al-  LunedwomMi, 
cock  her  husband,  seeking  to  obtain  certain  trust  funds,  to  J^^*,^^^ 
which  she  claimed  to  be  entitled  under  a  settlement;  but  ^  America,— 
of  which  she  alleged  that  her  husband  had  possessed  him-  is  no 'difference 
self,  and  as  to  which  she  claimed  an  account  against  him.  frj^^d  a*** 
The  next  friend  of  the  plaintiff  went  to  America,  and  be-  P^^^  "» 8"c^ 

^  a  caae,  and  that 

came  a  settled  resident  there.  the  next  friend 

must  give  secu- 
rity for  costs, 

'M.T.Anderson,  on  behalf  of  the  defendant  Mr.  Alcock,  or  that  a  new 

next  friend 

now  moved  that  the  plaintiff's  next  friend  might  give  se-  must  be  ap- 
curity  for  costs,  or  that  {mother  next  friend  might  be  ap-  ^rproce^ngs 
pointed,  and  that  the  proceeding  might  be  stayed  in  the  2,^^^"* 

meantime.  The  evidence 

of  a  married 
woman,  a  plain- 
tiff in  a  suit,  seeking  to  make  her  husband  account  for  parts  of  her  separate  estate  received  bj  him, 
was  tendered  in  support  of  her  case  against  her  husband : — Beldy  that  the  14  &  15  Vict,  c  94,  did 
not  take  away  the  incapacity  to  give  evidence  between  the  husbwd  and  wife,  and  the  evidence  was 
rejected.  For  the  same  reason  the  evidence  of  the  husband,  a  defendant  against  his  wile,  the 
plaintiff,  was  also  rejected. 
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1862.  Mr.  Ccle,  for  the  plaintiff,  opposed  the  n 

j^jjoocK       ^'^^^  ^^  Drinan  v.  Mannix  (a)  was  referred  to. 


V. 

Aloock. 


The  ViCE-CHAlffCELLOB :  — 

I  do  not  see  any  difference  between  the  next  friend  of 
a  plaintiff,  and  a  plaintiff,  in  such  a  case  The  next  firiend 
must  give  security  for  costs,  or  a  new  next  Mend  most  be 
appointed;  and  the  proceedings  must  be  stayed  in  the 
meantime 

July  I9th.        The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Gde  proposed  to  read  the  deposition 
of  the  plaintiff  in  support  of  her  case  This  deposition 
went  to  shew,  that  the  defendant  her  husband  had  pos- 
sessed himself  of  part  of  the  trust  funds,  to  which  she 
claimed  to  be  entitled  to  her  separate  use 

Mr.  Bacon,  Mr.  Anderton,  and  Mr.  0.  W.  CoUindj  for  Mr. 
Alcock,  objected  to  the  evidence  of  the  wife  being  allowed 
to  be  read  against  the  husband. 

Mr.  Smythe  appeared  for  the  trustees. — JStapleton  v. 
Croft  (6)  was  cited. 

The  Court  reserved  its  judgment. 

July  23nd,    The  Vicb-Chancellor  : — 

A  question  arose  in  the  course  of  the  hearing  of  this  cause 
on  the  plaintiff's  own  depositions  having  been  offered  as 
evidence  in  support  of  her  own  case.  The  defendant,  her 
husband,  objected  to  that  evidence  being  received;  and, 
after  the  argument,  I  thought  it  right  to  consider  the 
question.  The  plaintiff  is  a  married  woman  sijung  by  her 
next  friend,  her  husband  being  the  principal  defendant 

(a)  3  Dr.  &  War.  164.  (6)  16  Jur.  408. 
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She  is  suing  for  an  account  of  property  of  her  own  come         1662. 
to  the  hands  of  the  husband,  in  respect  of  which  she  claims 
that  he  is  accountable  under  the  settlement  stated  in  the 
bill    She  tenders  herself  as  a  witness. 

Before  the  recent  Act  of  Parliament,  there  would  have 
been  two  objections  to  this  evidence:  one,  that  she  was  a 
party  to  the  suit;  the  other  was,  that  she  was  tendered  as 
a  witness  against  her  husband.  Either  of  these  woidd 
have  been  a  good  objection  to  the  evidence  being  received. 
But  now,  by  the  6  &  7  Vict.  c.  85,  it  is  provided,  that  a 
witness  shall  no  longer  be  excluded  on  account  of  incapa- 
city arising  from  interest;  but  that  Act  contained  a  pro- 
vision, that  it  should  not  render  competent  any  party  to 
any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  nor  the  husband  or  wife  of  any  such  party.  So 
that,  after  Lord  Denman's  Act,  the  two  objections  remain- 
ed as  before.  Then  came  the  14  &  15  Vict  c.  99.  The 
first  section  of  that  Act  repeals  so  much  of  the  6  &  7  Vict, 
c.  85  as  provided  that  that  statute  should  not  render  com- 
petent any  party  to  any  suit,  action,  or  proceeding,  indi- 
vidually named  on  the  record;  but  there  is  nothing  in 
this  latter  Act  to  alter  the  incapacity  of  a  husband  or  wife. 
The  2nd  clause  provides  as  follows, — that,  "  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any 
inquiry  arising  in  any  suit,  action,  or  other  proceeding  in 
any  Court  of  justice,  or  before  any  person  having  by  law, 
or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in 
whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence, 
either  viv&  voce  or  by  deposition,  according  to  the  practice 
of  the  Court,  on  behalf  of  either  or  any  of  the  parties  to 
the  said  suit,  action,  or  other  proceeding." 

A  question  has  arisen  upon  that  section,  whether,  the 
Act  making  the  parties  competent  witnesses,  a  husband  or 
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1852.        upon  such  security  as  this  Court  adopts,  but  which  yields 
to  the  tenant  for  life  a  larger  income  than  the  ordinary  in- 
vestment of  the  Court  would  produce.     Now,  whether  the 
whole  or  any  part  of  the  fund  is  to  continue  in  its  actual 
state,  that  is  merely  a  question  of  intention  to  be  gathered 
from  the  whole  of  the  wilL    Recent  authorities,  and  espe- 
cially the  case  of  Pickering  v.  Pickering  (a),  shew  that  the 
application  of  the  rule  in  each  case  is  to  be  ascertained 
from  the  whole  will,  whether  all  the  property  is  to  be  con- 
verted or  not,  or  whether  a  part  is  to  be  converted  and  a 
part  to  remain  in  specie.     Now  it  is  quite  impossible  in 
this  will  to  find  any  direction  that  all  the  property  is  to 
be  converted.     It  appears  that  the  testator  assumed  that 
there  would  be  freeholds,  copyholds,  and  leaseholds  un- 
applied to  the  purposes  of  administration;  and  he  direct- 
ed the  enjoyment  of  "  the  dividends,  interest,  rents,  profits, 
and  annual  produce  thereof'  to  his  wife.    I  do  not  see 
how  the  testator  could,  in  clearer  terms,  have  said  that 
his  wife  was  to  have  the  specific  enjoyment  of  the  lease- 
hold property. 

The  case  is  very  different  as  to  the  insurance  and  canal 
shares  and  Dutch  bonds.  No  direction  is  given,  no  ex- 
pression of  intention  appears,  that  property  of  that  kind 
should  remain  in  specie*  I  think  that  they  must  be  sub- 
ject to  the  general  rule,  and  must  be  converted,  and  the 
produce  invested  in  the  stock  which  the  Court  adopts. 

• 

(a,  4  My.  &  Cr.  289. 
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1852. 

In  the  Matter  of  Thompson's  Tbust;  jyiy  io<a. 

AND 

In  the  Matter  of  The  Trustee  Relief  Act,  1848: 

Ex  parte  James  Oliver. 

j3y  his  will,  dated  in  1813,  the  testator,  Mr.  Thompson,  in  »  will  by  a 

rather,  giving  a 

after  devising  his  real  estate,  gave  his  personal  property  to  life  interest  in 
Moses  Mitchell  Silvester  and  his  son  Thomas  Thompson,  daughter,  with 
upon  trust  for  his  wife  for  her  life,  and  then  after  her  de-  ^g'^j^ft'^a 
cease  upon  trust  to  pay  the  income  of  2000Z.,  part  thereof,  "^^^^  interest 

in  remainder 

to  his  daughter  Martha  Oliver,  for  her  separate  use,  with  after  her  de- 
trusts  over,  in  the  following  words: — "And  from  and  after  chUd  and  chil- 
the  decease  of  the  said  Martha  Oliver,  upon  trust  that  t"^<^^^o^ 
they  my  said  trustees,  or  the  survivor  of  them,  shall  and  "  in  ca»e  the 
do  pay,  apply,  assign,  and  transfer  all  and  singular  the  daughter]  shall 
said  sum  of  2000t,  and  the  dividends,  interest,  profits,  oTchiWren 
and  produce  thereof,  unto  and  amongst  all  and  every  the  **r?  ^^"g  such, 
child  and  children  of  the  said  Martha  Oliver,  if  more  shall  happen  to 
than  one,  share  and  share  alike  as  tenants  in  common,  widiout^is^" 
when  and  as  she  or  they  shall  severally  attain  his,  her,  or  Jntha*  event  — 
their  respective  age  or  ages  of  twenty-one  years;  and  in  //eW,  that  it 

requires  very 

case  any  of  the  said  children  shall  happen  to  depart  this  strong  words  to 
life  before  his,  her,  or  their  share  or  shares  shall  respect-  effect^^oTa  prior 
ively  become  payable,  leaving  issue  of  his,  her,  or  their  aitd^not'^th^' 
body  or  bodies  lawfully  begotten,  then  I  direct  that  the  standing  the 
share  or  shares  of  him,  her,  or  them  so  dying,  whether  of "  leave," 
original  or  accruing  by  survivorship,  shall  go  and  be  paid  J^totor'I^ten- 
unto  and  amongst  such  his,  her,  or  their  respective  issue,  tion  to  give  the 

^         *  rand  over  only 

equally,  share  and  share  alike  as  tenants  in  common,  when  in  case  the  pre- 
and  as  they  shall  respectively  attain  the  age  of  twentyione  tions  should 
years;  but  in  case  any  of  the  said  children  shall  happen  ^e'fjJnd  ^sted 
to  die  before  his,  her,  or  their  share  or  shares  shall  become  absolutely  in 

the  only  child 

payable,  leaving  no  lawful  issue,  then  I  direct  that  the  of  the  daughter, 
share  or  shares  of  him,  her,  or  them  so  dying,  shall  go  and  ufetime  of  as  * 

VOL.  V.  XX  D.  G.  S.        mother. 
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1862.  be  paid  to  and  amongst  the  survivors  and  survivor  of  them, 
j^^  at  such  time  and  times  as  his,  her,  or  their  original  share  or 
Thompson's  gharos  shall  respectively  become  payable,  and  so  as  often 
as  any  such  child  or  children  shall  happen  to  die  before 
his,  her,  or  their  share  or  shares  shall  become  payable, 
leaving  no  lawful  issue,  such  share  or  shares,  whether  ori- 
ginal or  accruing  by  survivorship,  shall  go  and  be  paid  to 
the  survivors  and  survivor  of  the  said  children  at  the  time 
aforesaid;  but,  in  case  the  said  Martha  Oliver  shall  leave 
no  child  or  children,  or,  leaving  such,  all  of  them  shall 
happen  to  die  under  age  and  without  issue,  then  I  direct 
that  my  said  trustees  or  the  survivor  of  them,  his  executors 
or  administrators,  shall  and  do  pay,  apply,  assign,  and 
transfer  the  interest,  dividends,  profits,  and  produce  of  the 
said  sum  of  2000Z.  and  also  the  said  sum,  in  such  manner 
as  the  sum  of  20002.  hereinafter  next  mentioned  is  directed 
to  be  applied,  with  the  interest,  dividends,  profits,  and  pro- 
duce thereof  respectively."  The  trusts  of  the  20002.  above 
referred  to  in  the  will  as  next  mentioned  were  similar 
trusts  for  the  testator's  daughter  Agnes  Shaw,  with  limita* 
tions  over,  and  with  an  ultimate  trust  for  the  testator's 
own  next  of  kin. 

The  testator  died  in  1821,  and  his  wife  died  in  1832. 
Mrs.  Martha  Oliver,  the  testator's  daughter,  had  one  child 
only,  named  Martha  Elizabeth  Oliver;  she  attained  twenty- 
one,  and  died  unmarried  in  the  lifetime  of  her  mother,  who 
died  in  1851.  The  surviving  trustee  invested  the  20001, 
of  which  the  income  had  been  given  to  Mrs.  Oliver  for  her 
life,  in  the  purchase  of  2046Z.  O*.  5d.  Three-and-a-Quarter 
per  Cent.  Annuities,  and  transferred  that  sum  into  Court 
under  the  provisions  of  the  Trustee  Relief  Act 

Mr.  James  Oliver,  the  husband  of  Mrs.  Oliver,  obtained 
letters  of  administration  to  his  deceased  daughter  Martha 
Elizabeth  Oliver  in  April,  1852 ;  and  by  this  petition,  which 
stated  the  above  facts,  prayed  that  the  2046Z.  O5.  SdL  Three- 
and-a-Quarter  per  Cent  Annuities  might  be  transferred 
to  him. 
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Mr.  Malins  and  Mr.  W,  RudaU,  in  support  of  the  peti-        1852. 
tion,  submitted  that  the  will  contained  a  complete  gift  to        /^  „ 
such  daughter  of  Mrs.  Oliver  as  attained  twenty-one ;  which     Thompson's 
Martha  Elizabeth  Oliver  having  done,  the  title  of  the  pe- 
titioner in  her  right  was  perfect,  and  was  not  cut  down 
by  the  subsequent  limitation,  which,  of  itself,  might  have 
imported  a  failure  of  issue  of  Mrs.  Oliver  living  at  her 
death. — They  cited  Jones  v.  Jones  (a),  Butterworth  v.  Har- 
vey (6),  and  In  re  Williams  (c). 

Mr.  Craig,  for  some  parties  who  claimed  under  the  limita- 
tions over  on  the  death  of  the  daughter  without  issue;  and 
Mr.  J".  F.  Prior  for  another  party  in  the  same  interest. 

The  gift  over  in  this  case  took  eflfect  in  the  events  which 
have  happened.  The  rule  is,  that  words  in  a  will  must  be 
construed  in  their  ordinary  and  natural  sense.  No  in- 
convenience arising  from  such  a  construction  should  in- 
duce the  Court  to  alter  plain  words  of  unambiguous  mean- 
ing. Nothing  could  be  plainer  than  the  meaning  of  the 
words  here.  In  Jones  v.  Jones  the  word  "  leave"  did  not 
occur  in  the  gift  over,  which  occurs  in  this  case.  Without 
questioning  the  authority  of  that  or  the  other  cases  cited, 
in  each  of  which  words  different  from  those  in  the  present 
case  were  used,  it  was  the  plain  meaning  of  the  words  in 
the  will  now  before  the  Court  to  give  the  fund  over,  if  no 
child  of  Mrs.  Oliver  were  living  at  her  death;  and  this 
meaning  must  prevail:  Woodcock  v.  The  Duke  of  Dorset(d). 
It  may  be  that  this  construction  has  deprived  the  testator's 
grandchild  of  the  bounty  intended  for  her;  but  that  result 
was  disregarded  in  Swift  v.  Swifi  (e).  [His  Honour  re- 
ferrred  to  Maidand  v.  Chalie{f)y  in  which  the  words  of 
the  gift  over  were  similar  to  those  in  the  present  case.] 

(a)  13  Sim.  661.  (d)  3  Bro.  C.  C.  669. 

(6)  9  Beav.  130.  (0)  8  Sim.  168. 

(c)  12  Beav.  317.  (/)  6  Madd.  243. 
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1862. 


In  re 

ThOMP80N*8 

Trust. 
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There  were  additional  words  in  that  case,  as  appears  in 
the  report,  though  the  Court,  in  its  judgment,  did  not 
particularly  refer  to  them. 

The  Viob-Chancbllob  (without  hearing  a  reply) : — 

I  think  that  this  case  comes  within  the  authorities 
cited  in  support  of  the  petition.  The  will  gives  a  life  es- 
tate, and  then  clearly  a  vested  interest  to  the  children; 
and  if  any  child  dies  under  twenty-one  leaving  issue,  to 
the  issue  of  that  child.  Thus  far,  every  thing  vested;  and 
then  occurs  the  clause,  *'  in  case  the  said  Martha  Oliver 
shall  leave  no  child  or  children,  or,  leaving  such,  all  of 
them  shall  happen  to  die  under  age  and  without  issue,''  in 
which  case  he  gives  the  fund  over.  It  is  said,  that,  if  the 
word  "  leave"  be  understood  in  its  ordinary  sense,  the  gift 
over  takes  effect;  for  Martha  Oliver  had  no  child  who  sur- 
vived her.  It  appears  to  me  that  the  testator's  intention 
was  to  give  this  fund  over  only  in  case  the  previous  limita- 
tions should  fail;  but  I  may  observe,  an  observation  that 
may  always  be  made  in  cases  where  there  is  this  kind  of 
question,  that  the  testator  never  contemplated  the  event 
which  has  happened,  of  a  child  attaining  twenty-one  years 
and  dying  in  the  lifetime  of  the  tenant  for  life.  He  assumed 
that  the  children,  if  any,  would  all  survive  the  tenant  for 
life,  and  then  provided  for  the  event  of  there  being  infants 
at  her  death.  I  think  that  the  construction  is  clear  ac- 
cording to  the  authorities.  MaiUand  v.  Chcdie  appears  to 
me  to  be  closely  in  point.  There  is  also  a  case  of  Cosa- 
major  v.  Strode  (a),  in  which  the  gift  was  to  certain  per- 
sons for  life,  and  on  their  respective  deaths  to  their  children, 
to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  twen- 
ty-one or  marriage;  and  in  case  of  the  death  of  any  of  the 
tenants  for  life,  "  without  leaving  any  children  or  child," 
the  share  to  go  over;  and  there  the  Vice-Chancellor  of 


(a)  8  Jur.  14. 
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England  said,  that  nothing  could  be  more  clear  than  that        1852. 
that  gave  a  vested  interest  to  the  children  upon  their  at-         /^  „ 
taining  twenty-one  or  marriage.    [His  Honour  read  the    Thomwion's 
judgment  in  that  case  at  length,  and  proceeded] — Mar- 
shall  V.  Hill  (a)  is  a  case  to  the  same  effect. 

The  order  made  was  according  to  the  prayer  of  the  pe- 
tition (6). 

(a)  2  Mau.  &  Selw.  608.  tate,  similar  to  those  in  the  above 

(b)  See  Ex  parte  EoopeTyheard  case,  the  Vice-Chancellor  Kin- 
on  the  4th  of  March,  1852, 1  Drew,  derdey  held  that  the  word  leaving 
264,  where,  in  limitations  of  real  es-  meant  having. 


AioocK  V.  Alcook.  /^iK 

T2%nd, 
HIS  was  a  suit  instituted  by  Mrs.  Alcock,  a  married  The  next  friend 

woman,  by  her  next  friend,  against  trustees  and  Mr.  Al-  Simed  w^m, 
cock  her  husband,  seeking  to  obtain  certain  trust  funds,  to  ^***?®  penna- 

,  nently  resident 

which  she  claimed  to  be  entitled  under  a  settlement;  but  "»  America,— 
of  which  she  alleged  that  her  husband  had  possessed  him-  is  no 'difference 
self,  and  as  to  which  she  claimed  an  account  against  him.  friOTrcmda*^ 
The  next  friend  of  the  plaintiff  went  to  America,  and  be-  v^^^  "» ^ch 

a  caae,  and  that 

came  a  settled  resident  there.  the  next  friend 

must  give  secu- 
rity for  costs, 

^r,  Anderson,  on  behalf  of  the  defendant  Mr.  Alcock,  or  that  a  new 

next  friend 

now  moved  that  the  plaintiff's  next  friend  might  give  se-  must  be  ap- 
curity  for  costs,  or  that  another  next  friend  might  be  ap-  ^epnxJe^gs 
pointed,  and  that  the  proceeding  might  be  stayed  in  the  J^"**^J^  ^^ 

meantime.  Th«  evidence 

of  a  married 
woman,  a  plain- 
tiff in  a  suit,  seeking  to  make  her  husband  account  for  parts  of  her  separate  estate  received  by  him, 
was  tendered  in  support  of  her  case  against  her  husband : — Hdd^  that  the  14  &  15  Vict.  c.  94,  did 
not  take  away  the  incapacity  to  give  evidence  between  the  husband  and  wife,  and  the  evidence  was 
rejected.  For  the  same  reason  the  evidence  of  the  husband,  a  defendant,  against  his  wife,  the 
plaintiff,  was  also  rejected. 
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1852.  Mr.  CoUy  for  the  plaintiff^  opposed  the  motion. — ^The 

case  of  Drinan  v.  Mannix  (a)  was  referred  to. 

The  Vice-Chancbllor  : — 

I  do  not  see  any  difference  between  the  next  friend  of 
a  plaintiff,  and  a  plaintiff,  in  such  a  case.  The  next  friend 
must  give  security  for  costs,  or  a  new  next  friend  must  be 
appointed;  and  the  proceedings  must  be  stayed  in  the 
meantime. 

July  I9th,        The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  CoU  proposed  to  read  the  deposition 
of  the  plaintiff  in  support  of  her  case.  This  deposition 
went  to  shew,  that  the  defendant  her  husband  had  pos- 
sessed himself  of  part  of  the  trust  funds,  to  which  she 
claimed  to  be  entitled  to  her  separate  use. 

Mr.  Bacoriy  Mr.  ATiderton,  and  Mr.  0.  TT.  CoUin^y  for  Mr. 
Alcock,  objected  to  the  evidence  of  the  wife  being  allowed 
to  be  read  against  the  husband. 

Mr.  Smythe  appeared  for  the  trustees. — Stapleton  v. 
Croft  (6)  was  cited. 

The  Court  reserved  its  judgment. 

JWy  22nd.    The  Vice-Chancellor  : — 

A  question  arose  in  the  course  of  the  hearing  of  this  cause 
on  the  plaintiff's  own  depositions  having  been  offered  as 
evidence  in  support  of  her  own  case.  The  defendant,  her 
husband,  objected  to  that  evidence  being  received;  and, 
after  the  argument,  I  thought  it  right  to  consider  the 
question.  The  plaintiff  is  a  married  woman  suing  by  her 
next  friend,  her  husband  being  the  principal  defendant. 

(a)  3  Dr.  &  War.  164.  (6)  16  Jiir.  408. 


0A6B8  IK  OHAKGB&T.  678 

She  is  suing  for  an  account  of  property  of  her  own  come         1862. 
to  the  hands  of  the  husband,  in  respect  of  which  she  claims 
that  he  is  accountable  under  the  settlement  stated  in  the 
bill     She  tenders  herself  as  a  witness. 

Before  the  recent  Act  of  Parliament,  there  would  have 
been  two  objections  to  this  evidence:  one,  that  she  was  a 
party  to  the  suit;  the  other  was,  that  she  was  tendered  as 
a  witness  against  her  husband.  Either  of  these  would 
have  been  a  good  objection  to  the  evidence  being  received. 
But  now,  by  the  6  &  7  Vict.  c.  85,  it  is  provided,  that  a 
witness  shall  no  longer  be  excluded  on  account  of  incapa- 
city arising  from  interest;  but  that  Act  contained  a  pro- 
vision, that  it  should  not  render  competent  any  party  to 
any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  nor  the  husband  or  wife  of  any  such  party.  So 
that,  after  Lord  Denman's  Act,  the  two  objections  remain- 
ed as  before.  Then  came  the  14  &;  15  Vict.  c.  99.  The 
first  section  of  that  Act  repeals  so  much  of  the  6  &  7  Vict, 
c.  85  as  provided  that  that  statute  should  not  render  com- 
petent any  party  to  any  suit,  action,  or  proceeding,  indi- 
vidually named  on  the  record;  btit  there  is  nothing  in 
this  latter  Act  to  alter  the  incapacity  of  a  husband  or  wife. 
The  2nd  clause  provides  as  follows, — that,  "  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any 
inquiry  arising  in  any  suit,  action,  or  other  proceeding  in 
any  Court  of  justice,  or  before  any  person  having  by  law, 
or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in 
whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence, 
either  viv&  voce  or  by  deposition,  according  to  the  practice 
of  the  Court,  on  behalf  of  either  or  any  of  the  parties  to 
the  said  suit,  action,  or  other  proceeding." 

A  question  has  arisen  upon  that  section,  whether,  the 
Act  making  the  parties  competent  witnesses,  a  husband  or 
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1852.       wife  is  a  competent  witness;  and  it  has  been  decided  bj 
very  high  authority  at  common  law,  that  their  incapacity 
remains,  notwithstanding  that  Act.     It  does  not  appear  to 
me,  that  any  case  has  been  decided  like  the  present,  in 
which  the  witness  herself  is  a  party  to  the  suit,  and  is 
examined  in  that  character  against  her  husband.     The 
cases  referred  to  are  where  the  witness  was  not  a  party, 
but  was  examined  on  behalf  of  a  party.    Now,  Mrs.  Alcock, 
so  far  as  she  is  a  party,  is  a  competent  witness;  but,  it  ap- 
pears to  me,  that  her  incapacity  remains,  so  far  as  she  is  to 
be  examined  against  her  husband.     The  late  Act  only  re- 
moves the  objection  to  this  evidence,  which  arises  from 
the  fact  of  the  witness  being  a  party;  but  it  leaves  every 
other  ground  of  objection  untouched.    Similar  cases  might 
arise.     One  that  occurs  is  the  case  of  a  solicitor,  as  to  con- 
fidential communications     His  client  has  a  right  to  say, 
that  his  solicitor  shall  not  be  examined  as  a  witness  against 
him,  to  give  confidential  communications  between  them  in 
evidence.    It  may  happen,  that  the  solicitor  might  be 
suing  his  client,  and  might  tender  himself  as  a  witness 
against  him.     I  think  that  this  Act  does  not  say,  that  the 
objection  to  the  solicitor's  evidence  as  to  confidential 
communications,  on  the  ground  that  he  was  the  solicitor 
of  the  party,  is  one  that  can  no  longer  be  taken  by  his 
client. 

Again,  the  Act  says,  that  a  party  shall  be  compellable  to 
give  evidence.  Suppose  a  party  were  required  to  give  evi- 
dence as  a  witness  on  matters  which  would  expose  him  to 
penalties:  I  think  that  the  Act  leaves  it  open  for  the  par- 
ty to  say,  that  his  evidence  would  expose  him  to  penalties, 
and  to  decline  to  give  the  evidence.  The  same  principle  ap- 
plies to  the  case  of  a  wife.  As  to  the  4th  section  of  the 
Act,  it  provides  that  "  nothing  herein  contained  shall  ap- 
ply to  any  action,  suit,  proceeding,  or  bill  in  any  Court  of 
common  law,  or  in  any  Ecclesiastical  Court,  or  in  either 
House  of  Parliament,  instituted  in  consequence  of  adultery, 
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or  to  any  action  for  breach  of  promise  of  marriage."  It  1852. 
may  be  said  that  that  section  contemplates  a  particular 
class  of  matrimonial  suits;  and,  that  the  husband  and  wife 
being  excluded  in  such  cases,  an  argument  may  be  drawn 
from  that  circumstance,  that  there  was  no  more  extensive 
exclusion  intended  by  the  legislature  than  is  provided  by 
that  clause.  I  think  that  view  cannot  be  sustained.  That 
section  of  the  Act  seems  to  me  to  refer  to  the  subject- 
matter  of  disputes  of  a  certain  kind;  disputes,  in  which  it 
is  thought,  for  other  reasons,  not  fit  that  the  parties  them- 
selves should  be  examined.  That  section  is  open  to  the 
same  observation  as  was  made  on  the  3rd  section,  which 
says  that  husband  and  wife  shall  not  be  competent  or  com- 
pellable to  give  evidence  against  one  another  in  criminal 
matters;  and  it  has  been  considered  in  one  case,  that,  in 
consequence  of  that  section,  the  former  section  was  to  re- 
ceive a  more  extended  construction,  and  that  it  was  only 
in  criminal  matters  that  they  were  not  to  give  evidence 
against  each  other.  The  Court  of  Queen's  Bench  (a),  how- 
ever, took  a  different  view,  and  considered  that  the  3rd 
section  was  introduced  from  excessive  caution,  and  that  it 
does  not  control  the  meaning  of  the  former  section.  It 
appears  to  me,  therefore,  that  there  is  nothing  in  the  sta- 
tutes to.  take  away  the  incapacity  of  Mrs.  Alcock,  arising 
from  the  fact  of  her  being  a  married  woman. 

The  hearing  of  the' cause  then  proceeded,  and  the  evi- 
dence of  the  plaintiff  was  not  read. 

Mr.  Alcock  had  been  examined  as  a  witness  on  his  own 
behalf  against  the  plaintiff.  His  depositions  were  tender- 
ed in  evidence,  and  rejected  on  the  ground  on  which  Mrs. 
Alcock's  evidence  had  been  rejected. 

(a)  See  Sta/pUton  v.  Croftj  16  Jur.  40S ;  see  also  Barbat  v.  AUen^ 
7  Exch.  609. 
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Jum  30^A;  WaITB  V.  COMBBS, 

Jvly  %nd. 

Aiertator,afier  ThOMAS  STAKING  made  his  will,  dated  the  19th  of 

intention  to  August,  1844,  in  the  words  following: — "  I,  Thomas  Stan- 

ment  of  w«  S-  ^6>  ^^  Portsca,  being  at  this  time  of  sound  mind  and  good 

A  "5  *P5°p  ^  understanding,  and  desirous  of  making  a  settlement  of  my 

his  executors,  affairs,  do  accordingly  declare  the  contents  of  this  paper 

ceivo  idi^monies  ^  ^^  those  of  my  last  will,  putting  aside  and  totally  doing 

b*his"^^*  ^  away  with  anyprevious  will  or  wills  made  by  me ;  and  there- 

sion  or  due  to  fore  appoint  William  Combes,  of  &c.,  and  Geoi^e  Clode, 

him  at  the  time      ^  .  i  i  •  n  •         t 

of  his  decease,  of  &;c.,  my  cxecutors,  to  take  and  receive  all  monies  that 

i?neMMw^for  ^^7  ^^  ^  ^7  posscssion  or  due  to  me  at  the  time  of  my 

S*  "r^*^  decease,  and  to  prosecute  for  the  recovery  of  the  same,  if 

by  them  placed  it  be  found  necessary,  to  be  by  them  placed  in  the  British 

funds,  or  others  fuuds,  or  Otherwise  laid  out  upon  such  security  as  they 

II^l'^l**!!!!.  shall  deem  sufficient;"  and  the  testator  directed  the  inter- 

upon  sucn  se-  ' 

curity  as  they  est  to  be  paid  to  his  wife  for  her  life,  and  at  her  decease,  he 

should  deem 

sufficient.  On  directed  his  executors  to  divide  the  capital  equally  be- 

a  question  whe-  i  i_  •     ^ 

thcr  a  sum  of  t^^en  his  two  nieccs. 

S^Tb^         The  testator  died  on  the  26th  of  May,  1846;  and,  at  his 

the  will:—  death,  his  property  consisted  of  the  following  particulars: 

will  operated  — Household  furniture  and  stock  in  trade,  which  realised 

dis^SnTf  ^^^^^  ^^^-^  ^  c^^  balance  of  15*.  4d  at  his  bankers;  and 

all  the  personal  a  sum  of  1200t  Consols.     The  clear  residue,  after  the  tes- 

estate,  even  if  >       i  i 

the  word  "^  mo-  tator  s  dcbts  and  funeral  and  testamentary  expenses  had 

reroive^oniy  Uie  ^^^^  paid,  was  the  sum  of  lOOOi.  Consols;  the  dividends  of 

strict  construe-  ^^hich  Were  paid  by  the  executors  to  the  widow  for  her 

tion;  but  that,  ^  -^  "^  ^ 

on  the  context  life.     Upou  her  death,  which  took  place  in  October,  1851, 

word  "monies"  doubts  wcrc  for  the  first  time  entertained,  whether  the 

toTncludfsu^k  Consols  had  been  disposed  of  by  the  testator's  will ;  and  a 

in  the  funds.  claim  was  filed  by  the  plaintiff's  two  nieces,  referred  .to 

in  the  testator's  will,  for  having  the  point  decided. 

At  the  date  of  his  will,  the  testator  had  no  property  in 

the  funds. 
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Mr.  WebsteVy  for  the  plaintifSs,  submitted  that  the  testa-  1852. 
tor  had  expressed  a  clear  intention  to  dispose  of  all  his 
property;  and  that,  on  the  context,  there  was  enough  to 
make  the  word  ''monies''  include  the  stock:  IHcka  v.  Lam- 
bert (a),  Kendall  v.  Kendall (p),  Legge  v.  A8giU(c)y  Olenden- 
ing  V.  Olenden%ng(d). 

Mr.  Drewry  for  some  of  the  next  of  kin. — ^The  direction 
to  invest,  shews  that  the  testator  was  not  speaking  of 
stock;  and  the  authority  to  recover  property  by  suit, 
shews  that  he  referred  to  outstanding  debt&  The  cases 
cited  contain  other  words  of  description  beside  the  word 
"  money."  Oosden  v.  DoUeriU(e)  shews,  that  the  state  of 
the  testator's  property  at  the  date  of  his  will,  cannot 
be  looked  to.  Ommanney  v.  Bv;tcher{f)  and  Hastings  v. 
Hane(g)  shew  that  money  does  not  include  stock,  unless 
the  context  shews  an  intention  to  pass  it  Here  the  con- 
text tends  to  confine  the  meaning  of  the  word  "  money" 
to  what  is  properly  so  designated.  The  preliminary  clause 
as  to  ''making  a  settlement  of  my  affairs"  is  not  enough 
to  extend  the  effect  of  the  words  so  as  to  include  all  the 
testator's  property.  Similar  words  were  held  unavailing 
in  Ommawney  v.  Butcher. 

Mr.  H,  Gadmvan  Jones  for  the  personal  representative  of 
the  widow. — Money  does  not,  by  the  force  of  the  word, 
carry  stock.  [The  Vice-chancellor. — The  cases  shew  that 
it  is  to  be  determined  by  the  context  whether  it  was  intend- 
ed to  include  stock.]  That  is  so ;  but  to  make  it  carry  stock, 
there  must  be  a  context  extending  the  effect  of  the  word 
beyond  its  natural  meaning.  Oosden  v.  DotterUl  decides, 
that  the  mere  fact  that  the  stock  is  undisposed  of,  unless 

(a)  4  Vea.  726.  (e)  1  M.  &  K  5ft 

(b)  4  Bu88.  369.  (/)  T.  &  R  260. 

(c)  T.  &  B.  265,  note.  (g)  6  Sim.  67. 

(d)  9  Beav.  324. 
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1852.  included  in  the  word  "  monies/'  does  not  constitute  such 
a  context.  In  every  case  in  which  stock  has  been  held  to 
pass  under  the  word  money,  the  gift  has  been  of  "  money 
that  remained,"  the  will  containing  previous  gifts  not 
confined  to  money :  Legge  v.  A8g!U{d)^  Rogers  v.  Thoma8{h\ 
Dowson  V.  Oaskoin  (c).  The  observations  of  the  Master 
of  the  Bolls  in  the  last  case  clearly  shew  the  principle 
of  these  cases.  Where  a  testator  gives  legacies  generally, 
he  must  contemplate  the  sale  of  his  property,  and  the 
creation  of  a  money  fund  to  pay  them;  and  then  a  gift  of 
"what  money  remains''  is  naturally  referred  to  this  ftmd, 
not  to  money  which  he  had  at  his  decease.  Here  the  tes- 
tator directs  the  monies,  when  received,  to  be  invested  in 
the  funds;  which  shews,  that  the  difference  between  mo- 
ney and  stock  was  present  to  his  mind,  and  that  he  in- 
tended to  deal  with  money  only. 

tlLT.Webster  in  reply. — Money  in  the  funds  is  part  of  the 
National  Debt,  and  fairly  comes  within  the  expression 
"  monies  due  to  me."  Oosden  v.  DoUerHl  is  overruled  by 
Dowson  V.  Oaskoin.  Ommanney  v.  Butcher  and  Hastings  v. 
Hane  are  inapplicable.  As  to  the  direction  to  invest,  the 
testator  intended  that  to  apply  to  property  not  invested; 
but  it  cannot  exclude  from  the  trusts  of  the  will  property 
which  came  to  the  hands  of  the  executors  in  a  proper  state 
of  investment. 

July  2nd.      The  ViCE-Ch ANCBLLOR :  — 

This  is  a  claim  in  which  a  question  of  construction 
arises  upon  an  exceedingly  informal  wilL  It  appears  that 
the  testator,  at  the  time  of  his  death,  had  a  sum  of  12002. 
Consols  standing  In  his  name,  a  very  small  sum  of  money 
at  his  bankers,  and  some  furniture  and  stock  in  trade 
worth  about  SOL ;  and  that  was  the  whole  of  his  estate. 
The  question  is,  whether  the  Consols  are  or  are  not  dis- 

(a)  T.  &  R  265,  n.  (6)  2  Keen,  8.  (c)  2  Keen,  14. 
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posed  of.  Upon  reading  this  will,  I  think  that  the  Court  1852. 
ought  to  come  to  the  conclusion,  that  it  disposes  of  the 
whole  property.  I  think,  that,  if  it  were  necessary  to  de- 
cide the  point,  it  would  not  be  unsound  to  hold,  that  the 
whole  property  passed  by  the  will,  though  the  words 
used  should  be  held  to  point  only  to  a  specific  portion  of 
it.  The  testator  commences  his  wiU  thus: — "  I,  Thomas 
Staning,  being  of  good  understanding,  and  desirous  of 
making  a  settlement  of  my  affairs,  do  accordingly  declare 
the  contents  of  this  paper  to  be  those  of  my  last  will." 
This  is  the  language  of  a  man  who  is  about  to  make  a 
complete  disposition  of  the  whole  of  his  property.  The 
will  then  contains  no  words  of  gift  to  the  executors,  the 
testator  apparently  assuming  that  they  would  take  the 
whole  personal  estate  by  virtue  of  their  appointment; 
and  he  then  proceeds: — I  appoint  these  persons  "my  exe- 
cutors, to  take  and  receive  all  monies,''  &c.  If  necessary, 
I  think  that  the  Court,  even  if  holding  that  money  here 
meant  nothing  but  money  properly  so  called,  might,  on 
the  general  scope  of  the  wiU,  hold,  that  all  the  personal 
estate  was  disposed  of  In  addition  to  the  cases  cited, 
I  may  refer  to  Boys  v.  Morgan  (a),  as  an  authority  to 
shew  how  anxious  the  Courts  are  to  lay  hold  of  any 
thing  to  prevent  the  testator's  intention  to  die  testate 
from  being  defeated.  I  think,  however,  that  the  case  need 
not  be  decided  on  that  ground;  but  that  the  words  used 
are  sufficient  to  pass  the  Consols.  There  is  no  doubt  upon 
the  authorities  that  the  word  "  monies"  may  pass  stock 
in  the  funds,  it  being  a  question  of  construction  upon  the 
whole  will  whether  the  testator  meant  to  use  the  word  in 
that  sense  or  not  I  cannot  doubt  that  the  words  "  take 
and  receive  all  monies  in  my  possession,  or  due  to  me  at 
the  time  of  my  decease,"  looking  at  the  general  scope  of 
the  will  and  the  authorities  on  the  subject,  were  sufficient 

(a)  3  Myl.  &  Or.  661. 
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1852.  to  pass  this  stock.  Then,  it  was  said,  with  considerable 
pointy  that  the  direction  to  take  and  receive  all  monies 
in  his  possession,  or  due  to  him  at  the  time  of  his  decease, 
cannot  mean  to  refer  to  stock,  because  the  testator  goes 
on  to  direct  the  executors  to  prosecute  for  the  recovery  of 
the  same,  if  it  be  necessary,  to  be  by  them  placed  out  in 
the  British  funds,  or  otherwise  laid  out  upon  such  security 
as  they  should  deem  sufficient.  To  consider  that  this  di- 
rection destroys  the  generality  of  the  word  "  monies,''  as 
applicable  to  the  stock,  would  be  to  take  advantage  of  a 
slip  of  the  testator  in  wording  his  will,  while  his  meaning 
is  obvious.  If  he  intended  his  executors  to  invest  monies 
not  then  invested,  a  fortiori,  he  must  have  intended  monies 
which  he  had  himself  invested  to  pass  by  the  will,  if  the 
words  were  sufficient  to  carry  them,  as  I  think  they  are. 
Upon  the  executors  admitting  that  the  debts  and  funeral 
expenses  of  the  testator  have  been  paid,  declare  that  the 
plaintiffs  are  entitled  to  the  Consols  in  moietiea 
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1862. 

In  the  Matter  of  The  Trusts  of  Hutchinson's  ^<^  28<A» 

Settlement; 

AND 

In  the  Matter  of  The  Trustee  Relief  Act,  1847: 

Ex  parte  Dunn. 

j5y  an  indenture  of  settlement,  dated  the  2nd  of  May,  ByaaetUement, 
1807,  and  made  between  James  Hutchinson  of  the  one  S^d  to^ 
part,  and  Robert  Sherson,  Bury  Hutchinson,  and  George  K^f^  **^ 
Watts,  of  the  other  part,  it  was  declared,  that  the  said  for  a  daughter, 
Robert  Sherson,  Bury  Hutchinson,  and  George  Watts,  their  twentyKme,Md 
executors  and  administrators,  should  stand  possessed  of  ^^ghtersat 

'  *  twenty-one  or 

the  5280Z.  Consols,  which  the  said  James  Hutchinson  marriage.  Like 

trusts  of  two 

had  transferred  into  their  names,  and  the  dividends  there-  other  sums 

of,  upon  trust  to  pay  the  dividends  of  1760t,  part  there-  deckredVor^two 

of,  to  Elizabeth  Ursula  Hutchinson,  (a  daughter  of  the  "^^^^^^^ 

said  James  Hutchinson,  or  to  her  appointees,  during  her  dren.   Benefit 

life,  for  her  separate  use;  and  after  her  decease,  upon  trust  and  aocrn"b^ 

to  pay,  assign,  or  transfer  the  same  sum  unto  and  among  JJi^tSs  irndT 

her  child  and  children:  with  the  usual  trusts  or  powers  ^eirchfldren,in 

.  ^  default  of  cha- 

fer the  maintenance  and  education  and  advancement  of  dren,wasdeciar- 

the  said  child  or  children.    The  said  indenture  contain-  SraSon^hat 

ed  similar  trusts  for  the  benefit  of  Nutty  Lambert  and  ^*  g^jJIJ*^ 

Harriet  Curling,  two  other  children  of  the  said  James  the  original 

Hutchinson,  and  their  children  and  issue  respectively.  The  apply  to  such 

said  indenture  contained  provisions  in  the  following  terms :  J?^^£^^ 

"  Provided  always,  and  it  is  hereby  further  declared  and  ^^  ^  P.^ 

▼iQeQ,  tnat,  it 

agreed,  that  in  case  any  one  or  more  of  them  the  said  either  of  the 
Elizabeth  Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  should  ^e  wi^- 

out  haying 
or  leaving  any 
child  who  should  attain  a  vested  interest,  she  might  dispose  of  any  part  of  ^  her  share  ^  not  exceed- 
ing one-third,  by  deed  or  will.  On  the  death  of  one  of  the  three  daughters,  her  share  accrued 
among  the  survivors;  one  of  the  survivors  then  died  without  a  child,  and  appointed  by  will  **  one- 
third  of  her  share  or  shares,  as  well  accrued  as  original,  in  the  said  sum  of  528(M.*'  The  trustees 
paid  so  much  of  the  share  of  the  testatrix  as  had  accrued  into  Court,  under  the  Trustee  Relief  Act : 
— HdA^  that  the  previous  provisions  of  the  settlement  consolidated  the  accrued  with  the  original 
shares,  and  that  tne  power  to  appoint  overrode  the  whole  share  thus  consolidated. 
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1852.        Curling  should  happen  to  die  without  having  or  leaving 
^'fi^'^      any  child  or  children,  who  should  happen  to  become  en- 
Hutchinson's  titled  to  a  vested  interest  in  [the  three  several  sums] 
hereby  provided,  or  intended  to  be  provided,  for  such  child 
or  children  respectively,  then  and  in  such  case  the  said 
[trustees]  should  stand  possessed  of  such  sum  or  sums 
in  trust  for  such  of  the  other  children  of  the  said  James 
Hutchinson  as  shall  be  then  living,  including  the  said 
Bury  Hutchinson  and  Adria  Snow  [for  whom  it  appeared 
by  recitals  that  provision  had  been  made  by  the  said  James 
Hutchinson  their  father],  and  the  child  or  children  of  any  of 
them  who  shall  happen  to  be  then  dead  leaving  issue,  equally 
to  be  divided  between  or  among  them,  if  more  than  one, 
share  and  share  alike,  but  so  as  the  issue  or  children  of 
any  deceased  child  of  the  said  James  Hutchinson  (includ- 
ing the  said  Bury  Hutchinson  and  Adria  Snow,  as  afore- 
said) shall  have  and  take  among  them  no  more  than  the 
share  which  his  or  her  parent  would  have  taken,  had  he 
or  she  been  then  living;  and  it  is  hereby  further  agreed 
and  declared,  that  such  surviving  share  or  shares  shall  be 
upon  and  subject  to  the  same  trusts,  powers,  and  provisoes 
as  are  hereinbefore  mentioned,  provided,  and  declared,  in 
regard  to  the  original  share  or  shares  of  the  said  Elizabeth 
Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  Curling, 
or  the  issue  of  any  deceased  child  or  cliildren ;  and  that 
every  such  surviving  or  accruing  share  or  shares  shall 
again,  upon  the  death  of  any  other  or  others  of  them  the 
said  Elizabeth  Ursula  Hutchinson,  Nutty  Lambert,  and 
Harriet  Curling,  without  having  or  leaving  such  child  or 
children  as  aforesaid,  or  upon  the  death  of  the  issue  of 
any  deceased  child  or  children  of  the  said  James  Hutchin- 
son (including  the  said  Bury  Hutchinson  and  Adria  Snow, 
as  aforesaid)  be  subject  or  liable  to  the  same  right  of  ac- 
cruer or  survivorship,  and  also  to  the  same  trusts  in  all 
respects  as  hereinbefore  provided  and  declared  in  respect 
of  the  original  share  or  shares  of  them  the  said  Elizabeth 


CASES  IN  CHANCERY.  683 

Ursula  Hutchinson,  Nutty  Lambert,  and  Harriet  Curiing,  1852. 
and  her  or  their  issue,  anything  hereinbefore  contained  /«  re 
to  the  contrary  in  anywise  notwithstanding  ♦  ♦  ♦  ♦  ♦  ^^^^^^ 
Provided  also,  and  it  is  hereby  further  declared  and  agreed, 
that  in  case  any  of  them  the  said  Elizabeth  Ursula  Hutch- 
inson, Nutty  Lambert,  and  Harriet  Curling,  shall  happen 
to  die  without  having  or  leaving  any  son  who  shall  live  to 
attain  the  age  of  twenty-one  years,  or  any  daughter  who 
shall  live  to  attain  that  age  or  be  married,  then  and  in  that 
case  it  shall  be  lawful  for  such  of  them  so  dying  without 
having  or  leaving  any  son  or  daughter  who  shall  live  to 
attain  the  age  or  time  aforesaid,  to  dispose  of  any  part  of 
her  share,  not  exceeding  one-third  part  thereof,  in  any 
manner  she  shall  think  proper,  by  deed,  will,  or  codicil, 
anything  hereinbefore  contained  to  the  contrary  in  any- 
wise notwithstanding. 

Elizabeth  Ursula  Hutchinson  died  without  having  been 
married.  Her  share  thereupon  became  divisible,  and  a 
portion  thereof  accrued  to  Nutty  Lambert 

Nutty  Lambert  survived  her  sister  Miss  Hutchinson, 
and  died  on  the  6th  of  March,  1848,  without  leaving  any 
child,  having  first  duly  made  her  last  will  and  testament 
in  writing,  dated  the  1 2th  of  February,  1843.  After  re- 
citing the  indenture  of  the  2nd  of  May,  1807,  she,  the  said 
Nutty  Lambert,  in  pursuance  and  exercise  of  the  power  or 
authority  vested  in  her  by  the  same  indenture,  appointed 
and  bequeathed  one  equal  third  part  of  her  share  or  shares, 
as  well  accrued  as  original,  of  and  in  the  said  sum  of 
52802.  Bank  32.  per  Cent  Annuities,  to  her  nephews,  John 
Baynham  Snow,  James  Bruce  Curling,  and  Henry  Curl- 
ing 

The  trustees,  on  the  1st  of  March,  1850,  transferred  the 
sum  of  d90iL  35.  8(2.  Consols,  being  the  amount  of  the  share 
which  had  accrued  to  Mrs.  Nutty  Lambert,  under  the  pro- 
visions of  the  indenture  of  settlement,  to  an  account  in- 

VOL.  V.  Y  Y  D.  a.  SL 
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1858.        titled  "  In  the  matter  of  the  trusts  of  the  funds  settled  bj 
j^^        James  Hutchinson,  deceased,  by  a  deed,  dated  the  2nd  of 
^mll!!^  May,  1807,"  and  they  also  paid  60/.  6«.  cash  to  the  credit 
of  the  same  account. 

This  was  the  petition  of  a  granddaughter  of  Mrs.  Adria 
Snow,  praying  a  declaration  by  the  Court  of  the  rights  of 
the  parties  to  the  accrued  share  of  Mrs.  Lambert,  which 
the  trustees  had  so  transferred  and  paid  into  Court. 

Mr.  Temple  and  Mr.  Forbes  in  support  of  the  petition. 

Mr.  OlaeSy  Mr.  Evans,  and  Mr.  JesseU  for  respondents  in 
the  same  interest  with  the  petitioner. 

Mr.  Walker  and  Mr.  Busk  for  the  respondents,  the  ^>- 
pointees  under  the  will  of  Mrs.  Nutty  Lambert 

In  the  course  of  the  argument,  Doe  v.  Birkhead  (a), 
Leeming  y.  Sherratt  (6),  and  DotyUis  y.  Andrews  (c)  were 
cited  and  commented  on. 

Mr.  RudaU  for  the  trustees. 

The  Viob-Chancbllob: — 

Mrs.  Nutty  Lambert  had  a  clear  power  to  appoint  not 
exceeding  one-thiid  part  of  her  share,  which  must  mean  one 
third  part  of  th^  share  given  to  her;  and  the  question  which 
has  been  argued  is,  upon  a  certain  degree  of  ambiguity  in 
the  word  "  share  "  in  the  clause  empowering  her  to  make 
the  appointment,  whether  it  means  the  original  share  only 
or  all  that  share  of  the  fund  which  might  eventually  come 
to  Nutty  Lambert.  In  order  to  solve  that  question,  the 
whole  of  the  deed  must  be  considered.  There  is  nothing 
very  decisive  as  to  the  meaning  of  the  word  "  share,"  if  it 

(a)  4  Exch.  110.         (b)  2  Hare,  14.        (c)  14  Beav.  347. 
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be  a  question  of  mere  verbal  criticism.     Separate  trusts        1862. 
are  first  declared  of  a  fund  in  favour  of  each  of  the  settlor's      '^"Z^'^ 
three  daughters  and  her  children :  and  if  the  children  of  Hutchinson's 
either  daughter  do  not  become  entitled,  then  there  is  a 
general  provision,  giving  over  the  sum  to  the  other  chil- 
dren. 

[After  reading  the  provision  in  the  deed,  his  Honour 
proceeded:] — ^Thus  the  deed  provides,  that  in  these  events 
each  accruing  share  shall  become  subject  to  the  same 
trusts,  powers,  and  provisions  as  are  declared  in  the  pre- 
vious parts  of  the  deed  as  to  the  original  share,  and  be 
consolidated  with  it.  After  the  share  has  been  consoli- 
dated, there  is  no  occasion  to  carry  on  any  separate  ac- 
count of  the  original  share  from  the  accrued  share.  After 
this  consolidation,  we  find  a  general  clause,  which  operates 
upon  the  whole  consolidated  share  which  each  child  took 
under  the  previous  provisions,  however  that  share  arose. 
Having  first  made  provisions  by  which  the  share  th^t 
might  come  to  Nutty  Lambert  or  her  children  is  deter- 
mined, the  settlor  introduces  a  clause,  overriding  the  whole 
that  she  is  to  take,  giving  her  a  power  in  a  certain  event 
to  appoint  "  any  part  of  her  share,  not  exceeding  one  third 
part  thereof,"  as  therein  is  mentioned.  There  is  no  reason 
why  you  should  not  apply  "  share  "  in  this  power  to  the 
original  one-third,  and  not  include  the  whole  fund,  which, 
under  the  previous  provisions,  accrued  to  Nutty  Lambert 
and  her  children. 
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1852. 


July  IZth. 

Upon  the  for- 
mation of  a 
Joint  Stock 
Company,  two 
of  the  members 
adyahced  part 


Thompson  v.  Nobris. 

X  HIS  was  the  demurrer  of  the  official  manager  of  t 
Vale  of  Neath  and  South  Wales  Brewery  Company,  appoii 
ed  under  an  order  for  winding-up  that  Company's  afiaii 
The  plaintiffs,  by  their  bill,  claimed  to  be  creditors 
mone/for^the  '  ^^  Company  for  10,336t  5«.,  being  the  balance  due  up 

land  required 
for  the  concern, 
upon  a  mort- 
gage made  to 
a  trustee  for 
them,  when 
the  land  was 
conveyed  in 
trust  for  the 
Company.  The 
mortgage  was 
afterwards 
transferred  to 
strangers.    The 


a  mortgage  debt  which  had  been  transferred  to  them,  b 
had  been,  in  its  inception,  held  in  trust  for  two  oft 
members  of  the  Company  in  their  individual  capaciti 
under  the  following  circumstances,  as  appeared  upon  t 
statements  of  the  bill: — 

In  and  previously  to  1840,  Joseph  Stancomb^  Willia 
Henry  Buckland,  and  Joseph  Rusher,  carried  on  busin( 
as  brewers  in  partnership,  at  a  place  called  Caer  Hoop 
Company  being    in  the  Vale  of  Neath. 

wound  up  un-  i      ^  <••■•<■ 

der  the  Wind-  In  that  year,  the  Company  was  formed,  its  objects  beu 
tom^w^^*  *^  purchase  the  above  business  of  Messrs.  Stancomb,  Buc 
arrangement       land,  and  Rusher,  and  to  carry  it  on  upon  an  extend 

with  the  official  ,  . 

manager,  sold  scale;  and  it  was  agreed,  that  the  price  to  be  paid  for  t 
didnotreliiw  la^^^,  buildings,  plant,  and  goodwill,  should  be  55,00( 
Sfmo^r^  but  that  of  this  sum  10,000Z.  should  be  advanced  by  Su 
debt,and proved  comb,  and  SOOOt  hj  RushcF,  who  were  to  be  shareholdc 

for  the  delici*       ,  i  i. 

ency  as  credi-     m  and  directors  of  the  new  Company,  and  to  have  a  mo] 

gage  on  the  land  and  buildings  to  secure  the  above  sum 
Accordingly,  four  deeds  were  executed  nearly  contei 
poraneously.  The  first  of  them  was  dated  the  28th  of  I 
againtthim:—  bruary,  1840,  and  was  made  between  Joseph  Stancomb 
m^^T^Zx^'  *^®  ^^*  P^^*'  WiUiam  Henry  Buckland  of  the  second  pa 
payment  of  the  Joseph  Rusher  of  the  third  part,  Joseph  Stancomb,  TK 
periy  enforce-     liam  Henry  Buckland,  and  Joseph  Rusher  of  the  foui 

able  by  suit  in 

equity  against  the  official  manager,  and  that  the  plaintiffs  were  not  precluded  firom  inatitatinff  i 

a  suit  by  the  proceedings  under  the  Winding-up  Acts. 


tors.   Being  un- 
able to  obtain 
payment  from 
the  official  ma- 
nager, they 
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part,  and  WilKam  Webb  Wilkins  of  the  fifth  part  After  1852. 
reciting,  amongst  other  things,  that  Joseph  Stancomb,  thomp8oi« 
William  Henry  Buckland,  and  Joseph  Rusher,  had  erected  norbm. 
an  extensive  brewery  and  malthouses  on  a  part  of  certain 
closes  or  pieces  of  land  and  hereditaments  therein  describ- 
ed, and  then  carried  on  the  trade  of  common  brewers  on 
the  said  premises  as  copartners,  this  deed  witnessed,  that, 
in  consideration  of  15,0002.  expressed  to  be  paid  by  Mr. 
Wilkins  to  Messrs.  Stancomb,  Buckland,  and  Rusher, 
Messrs.  Stancomb,  Buckland,  and  Rusher  demised  the 
brewery  to  Mr.  Wilkins  for  the  residue  then  to  come  of  a 
term  of  twenty-eight  years,  for  which  the  premises  were 
held,  wanting  one  day,  subject  to  redemption  on  payment 
of  15,0002.  and  interest.  And  Messrs.  Stancomb,  Buck- 
land,  and  Rusher,  thereby  covenanted  with  Mr.  Wilkins  to 
pay  the  mortgage  debt  and  interest. 

The  second  instrument  was  a  deed-poll,  under  the  hand 
and  seal  of  Mr.  Wilkins,  also  dated  the  same  28th  of 
February.  By  this  deed,  after  reciting  the  last-mentioned 
deed,  Mr.  Wilkins  declared  that  his  name  was  made  use 
of  in  it  in  trust  for  the  purpose  of  securing  to  Mr.  Stan- 
comb, his  executors,  administrators,  or  assigns,  the  repays 
ment  of  10,000Z.  and  interest;  and  to  Mr.  Rusher,  his 
executors,  administrators,  or  assigns,  the  repayment  of 
5000Z.  and  interest 

The  third  deed  was  a  conveyance  by  Messrs.  Stancomb, 
Buckland,  and  Rusher,  of  the  equity  of  redemption  in  the 
premises  to  the  use  of  John  White  Little,  William  Brun- 
ton,  and  William  Henry  Buckland,  in  fee,  subject  to  Mr. 
Wilkins'  mortgage. 

The  last  of  the  four  deeds  was  the  deed  of  settlement 
of  the  Company,,  dated  the  3rd  of  March,  1840,  and  made 
between  Messrs.  Stancomb,  Buckland,  and  Rusher,  of  the 
first  part;  Messrs.  Little,  Brunton,  and  Buckland,  of  the 
second  part;  and  the  several  other  persons,  whose  names 
were  subscribed  and  seals  affixed  to  the  deed,  being  the 
shareholders  in  the  Company,  of  the  third  part    This 
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1868.        deed  recited  the  mortgage  to  Wilkins,  and  the  conveyance 
Thompson      ^^  *^^  equity  of  redemption  to  Messrs.  Little^  Bninton, 

^,  ^'  and  Buckland.     It  further  recited,  that  the  parties  thereto 

N0RRI8.  , 

had  agreed  to  form  themselves  into  a  Company,  and  to 
carry  on  the  brewery,  which,  with  the  plant  and  goodwill 
of  the  business,  were  to  be  taken  as  part  of  the  capital  sub- 
scribed by  Messrs.  Stancomb,  Buckland,  and  Rusher,  and 
had  been  valued  at  55,0002. :  That  the  parties  thereto  had 
agreed  to  carry  on  the  business  according  to  the  rules  and 
under  the  regidations  therein  set  forth:  That  the  property 
of  the  Company  was  agreed  to  be  vested  in  Messrs.  Little, 
Brunton,  and  Buckland,  as  trustees,  upon  the  trusts  and 
for  the  purposes  and  under  and  subject  to  the  powers 
thereinafter  contained:    That  it  had  been  agreed,    that 
Messrs.  Stancomb,  Buckland,  and  Rusher  should  contri- 
bute and  bring  in  the  brewery  premises  and  stock,  as  part 
of  their  subscribed  capital:  That,  in  addition  to  the  sum 
of  40,0002.,  being  the  net  value  (after  deducting  the  mort- 
gage debt  of  15,0002.)  at  which  the  premises,  plant,  and 
goodwill  had  been  agreed  to  be  taken  by  the  Company, 
the  stock  in  trade  of  the  old  proprietors,  and  the  monies 
and  debts  belonging  or  due  to  the  copartners,  as  stated  in 
their  stock-book,  after  deducting  the  sum  of  22,4722. 11&  Id, 
being  the  amount  of  the  debts  owing  from  the  copartners 
as  stated  in  the  said  book  (exclusive  of  the  said  mortgage 
debt  of  16,0002.,  which  was  to  remain  charged  upon  the 
said  premises  and  to  be  payable  by  the  said  Joint-stock 
Company),  amounted  to  75792.  128,  4c2. 

By  the  witnessing  part,  the  parties  to  the  deed  cove- 
nanted to  form  themselves  into  a  Joint- stock  Company  to 
carry  on  the  brewery,  subject  to  the  provisions  thereinafter 
contained. 

By  clause  22  the  directors  were  directed  to  keep  a  ba- 
lance at  their  bankers,  and  from  time  to  time  to  lay  it  out 
either  on  Government  securities  or  in  paying  off  and  dis- 
charging the  mortgage  money  or  sum  of  15,0002.,  or  any 
part  thereof. 


V, 

NOA&IS. 
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By  clause  24  the  trustees  of  the  Company  were  directed  1862. 
to  stand  possessed  of  the  Company's  real  and  personal  es-  tbompson 
tate,  in  trust  to  permit  the  same  to  be  used  and  employed 
in  or  for  carrying  on  the  business  or  otherwise  for  the  be- 
nefit of  the  Company^  in  such  manner  as  the  directors 
should  from  time  to  time  order  or  direct;  and  also  in 
trust  to  let,  sell,  or  otherwise  dispose  of  the  premises  at 
such  times  and  in  such  manner  as  should  be  ordered  or 
determined  on  by  the  directors,  and,  in  case  of  a  sale  or 
mortgage,  with  the  sanction  of  a  general  meeting. 

By  clause  26  the  receipts  in  writing  of  the  trustees  for 
any  monies  from,  or  to  be  paid  in  respect  of,  the  Com- 
pany's property,  were  effectually  to  discharge  the  persons 
liable  to  pay  the  same  from  being  answerable  for  the  mis- 
application thereof. 

In  1841  Joseph  Rusher  transferred  50002.,  being  hb 
share  of  the  mortgage  debt  of  15,0002.  to  Ambrose  Eyles, 
by  a  deed,  dated  on  the  19th  of  July  in  that  year;  and 
Ambrose  Eyles  having  died  on  the  24th  of  October,  1841, 
intestate,  the  5,0002.  became  vested  in  Thomas  Eyles,  his 
administrator. 

By  an  indenture,  dated  the  13th  of  January,  1846,  and 
made  between  William  Webb  Wilkins  of  the  first  part, 
Joseph  Stancomb  of  the  second  part,  Thomas  Eyles  of  the 
third  part,  John  White  little,  William  Brunton,  and  Wil- 
liam Henry  Buckland,  of  the  fourth  part,  and  the  plain- 
tiffs of  the  fifth  part,  the  mortgage  debt  of  15,000/.,  and 
the  freehold  and  leasehold  brewery,  hereditaments,  and 
premises  were  conveyed  and  assigned  unto  and  to  the  use 
of  the  plaintiffs,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  and  quality  thereof, 
but  subject  to  redemption  by  John  White  Little,  William 
Brunton,  and  William  Henry  Buckland,  or  any  of  them, 
or  their  or  any  of  their  heirs,  executors,  administrators, 
or  assigns,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  Company. 
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1662. 


Thompson 

V. 

N0R&I8. 


The  Yale  of  Neath  and  South  Wales  Brewery  Joint- 
stock  Company  having  ceased  to  carry  on  businesSy  wbm, 
by  an  order  of  the  26th  of  January,  1849,  ordered  to  be 
wound  up  under  the  provisions  of  the  Joint-stock  Compa- 
nies Winding-up  Act,  1848. 

In  January,  1850,  the  plaintiffs  carried  in  a  claim  be- 
fore the  Master,  seeking  to  prove  for  money  lent  and 
advanced  to  or  for  the  benefit  of  the  Company,  and  for 
and  in  respect  of  the  sum  of  15,0002.  and  interest,  as* 
signed  to  the  plaintiffs  by  the  deed  of  the  30th  of  Jann- 
ary,  1846. 

The  claim  of  the  plaintiffs  was  disallowed  by  the  Master, 
and  they  appealed  from  his  decision  to  the  yice-Chancellor 
Knight  Bruce. 

By  the  order  made  upon  the  appeal  on  the  J  4th  of  Fe- 
bruary, 18.50,  it  was  declared,  that  the  sum  of  15,0002L  (a), 
or  so  much  thereof  as  then  might  remain  due,  ought  to  be 
considered  as  a  debt  due  to  the  plaintiffs  from  the  Yale 
of  Neath  and  South  Wales  Brewery  Joint-stock  Company, 
within  the  intent  and  meaning  of  the  74th  section  of  the 
11th  &;  12th  Vict.  c.  45;  and  with  that  declaration  it  was 
ordered  to  be  referred  back  to  the  Master  to  review  his 
certificate  of  the  23rd  of  January,  1850,  by  which  the 
claim  of  the  plaintiffs  was  disallowed.  An  appeal  of  the 
official  manager  from  the  order  of  the  Vice-Chancellor 
was  heard  before  Lord  CoUenham  on  the  23rd  of  February, 
1850,  and  dismissed,  with  costs. 

In  July,  1850,  the  plaintiffs,  with  the  concurrence  of 
the  official  manager,  and  with  the  approbation  of  the 


(a)  The  order  gave  the  official 
manager,  by  the  plaintiflfe'  con- 
sent, the  option  of  estimating  the 
debt  at  16,000^.,  or  at  the  price  of 
astmi  of  stock  which  the  plaintiff 
had  sold  out  to  pay  the  consider- 
ation for  the  transfer,  and  the  re- 
placement of  which  was  secured 


by  the  deed  of  transfer.  It  was 
considered,  however,  advisable 
not  to  encumber  the  report  with 
this  additional  complication, 
which  did  not  affect  the  decisiocL 
The  official  manager  elected  to 
have  the  debt  taken  at  15,000^ 
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Master,  sold  the  freehold  brewery  and  hereditaments,  and        1852. 
received  the  proceeds  thereof,  amounting  to  15202.,  in  part     Thompson 
discharge  of  their  debt.  ^,  •• 

Norms. 

The  official  manager  made  various  payments  to  the 
plaintiffs  during  the  years  1850  and  1851,  in  part  dis- 
charge of  the  balance  of  the  debt. 

In  pursuance  of  the  order  of  the  yice-Chancellor,  the 
Master  reviewed  his  certificate,  and  proceeded  to  take  an 
account  of  what  was  due  to  the  plaintiffs  in  respect  of 
their  debt,  and  an  account  having  been  stated  and  settled 
between  the  plaintiffs  and  the  official  manager,  whereby  a 
balance  of  10,336/.  58.,  appeared  to  be  due  to  the  plaintiffs 
in  respect  of  their  debt,  the  Master,  on  the  1 5th  of  May, 
1852,  allowed  the  sum  of  10,3362.  58.,  as  a  proof  of  debt 
by  the  plaintiffs  in  the  matter  against  the  Company.  By 
their  bill  the  plaintiffs  prayed  that  the  official  manager 
might  be  decreed  to  pay  to  them  this  sum  of  10,3362.  5«. 
together  with  interest  thereon  after  the  rate  of  42.  108. 
per  cent,  per  annum  from  the  1 5th  of  May,  1852. 

To  this  bill  the  official  manager  demurred. 

Mr.  Russell  and  Mr.  T.  U.  Terrell,  in  support  of  the 
demurrer. — In  the  first  place  the  Company  never  con- 
tracted any  debt  to  the  plaintiffs  or  those  from  whom 
the  plaintiffs  claim.  The  Company  merely  purchased  the 
equity  of  redemption,  subject  to  the  mortgage  debt;  but 
that  would  not  render  them  liable  to  pay  the  debt  per- 
sonally. Even  supposing  that  the  Company  engaged  to 
indemnify  their  own  directors,  who  were  the  mortgagors, 
that  would  give  no  right  to  the  mortgagees  against  the 
Company.  It  would  then  be  in  principle  like  the  ordi- 
nary case  where  the  purchaser  of  an  equity  of  redemption 
covenants  to  indemnify  the  mortgagor  against  his  cove*^ 
nant  to  pay  the  mortgage  money;  it  has  never  been  held 
that  such  a  covenant  gives  any  right  to  the  mortgagee  to 


692  OASES  IH  CHAKCEBT. 

1662.        sue  the  purchaser  for  the  debt    It  being  thus  apparent 
Thompson     *^®'*  neither  the  original  mortgage  nor  any  contract  be- 
*•  tween  the  Company  and  the  directors  confers  such  right 

upon  the  plaintiffs,  it  is  equally  clear  that  no  such  right 
was  created  by  the  deed  of  settlement  or  the  transfer.  To 
hold  that  the  former  gave  a  right  against  every  share- 
holder would  be  infringing  upon  the  rule  that  one  partner 
cannot  bind  the  others  by  deed.  And  with  r^ard  to  the 
transfer  to  the  plaintiffs,  of  January,  1846,  that  gave  to 
them  merely  the  benefit  of  Stancomb,  Buckland,  and 
Kusher's  coyenant  contained  in  their  mortgage  to  Wilkins. 
It  would  have  required  the  consent  of  a  general  meeting 
to  affect  the  Company  by  this  transaction.  But  even  ad- 
mitting that  there  was  a  debt  due  from  the  Company,  the 
plaintiffs  are  precluded  from  maintaining  this  suit  by  the 
proceedings  already  taken  by  them  imder  the  Winding- 
up  Acts.  They  have  only  the  same  rights  as  their  assign- 
ors had;  and  the  question,  being  one  of  internal  liability, 
must  be  disposed  of  in  the  proceedings  imder  the  Acts. 
Indeed  the  plaintiffs  have  already  elected  to  proceed,  and 
have  proceeded,  under  the  winding-up  order.  They  can- 
not harass  the  defendants  by  this  double  litigation.  The 
case  is  analogous  to  that  of  a  creditor  who  has  proved  un- 
der a  bankruptcy,  and  has  thereby  elected  his  remedy.  As 
this  is  not  a  debt  from  the  whole  Company,  but  only  from 
a  portion  of  the  partners,  the  creditors  cannot  sue  the  offi- 
cial manager. 

Mr.  Malins  and  Mr.  JesseU  for  the  plaintiffs. — It  is  un- 
necessary to  argue  the  question  as  to  the  plaintiffs  being 
creditors  of  the  Company.  That  is  already  disposed  of 
by  the  order  of  the  Vice-Chancellor,  confirmed  by  Lord 
CotteiJiam,  in  a  proceeding  between  the  same  parties,  in 
the  same  Court,  and  in  reference  to  the  subject-matter. 
If  that  question  were  capable  of  being  discussed,  it  would 
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be  sufficient  for  us  to  refer  to  the  express  agreement  evi-        1352. 
denced  by  the  recital  in  the  deed  of  settlement^  that  the     Thompson 
debt  was  to  be  payable  by  the  Company,  and  which  is       noreb. 
equivalent  to  an  agreement,  on  the  part  of  all  the  share- 
holders executing  the  deed  or  becoming  members  of  the 
Company  under  the  terms  of  it,  that  the  debt  should  be 
payable  by  the  Joint-stock  Company  thereby  constituted. 
Lord  CoUenham  said,  in  Morgan's  c(Me{a),  *'  I  find  a  deed 
prepared,  which  is  the  origin  of  the  Company,  and  under 
that  deed  (because  there  b  no  other  contract  in  existence 
but  that  deed,)  certain  persons  come  in,  and  are  share- 
holders, (whether  they  became  shareholders  originally  or 
by  purchase  is  not  very  material),  and  they  thereby  take 
on  themselves  the  liabilities  of  the  Company.    They  take 
on  themselves  the  liabilities  of  the  contract  under  which 
the  Company  is  acting,   and  it  is  equally  binding  on 
those  who  sign  the  deed  as  upon  those  who  become  share- 
holders with  them.''    And,  at  all  events,  by  the  operation 
of  the  assignment  of  the  13th  of  January,  1846,  the  old 
mortgage  debt  was  equitably  released,  and  an  entirely 
new  mortgage  debt  created :  Barham  v.  The  Earl  of  Thar 
net{b). 

These  topics,  however,  it  is  now  no  longer  necessary  to 
discuss,  for  the  existence  of  the  debt  has  been  affirmed  by 
the  judgment  of  this  Court,  and  the  only  question  is,  whe- 
ther it  is  of  such  a  nature  that  it  can  be  recovered  in  this 
suit.  Now,  there  is  nothing  in  the  Amendment  Act, 
1849,  directly  affecting  the  question.  The  preamble  of 
the  Act  of  1848  states  the  intention  of  the  Act  to  be  to 
afford  further  facilities  for  the  dissolution  and  winding  up 
Joint-stock  Companies  and  other  partnerships;  and  this 
is  a  suit  within  the  very  terms  of  the  Act  of  1848,  for  it 
is  one  which,  before  the  Act  passed,  might  have  been  com- 
menced against  the  Company  or  partnership,  and  which 

(a)  1  Mac.  &  G.  235.  (6)  3  My.  &  K.  607. 
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1858. 


Thompson 

9. 
NORRIS. 


now,  therefore,  under  the  fiOth  section  (a),  may  be  com- 
menced against  the  official  manager. 

Taking  the  58th  section  of  the  Act  (b)  in  conjunction  with 


(a)  Sect.  50  provides,  ''  That 
after  the  appointment  of  any  offi- 
cial manager  under  this  Act  all 
actions,  suits,  and  other  proceed- 
ings at  law  or  in  equity,  which 
might  have  been  commenced,  in- 
stituted, or  prosecuted  by  or  on 
behalf  of  the  Company,  with  re- 
spect to  which  such  appointment 
shall  be  made,  against  any  per- 
sons, whether  contributories  of 
the  Company  or  not,  shall  be 
commenced  or  instituted  and 
prosecuted  by  the  official  mana- 
ger, by  the  style  and  designation 
of '  The  Official  Manager*  of  such 
Company  (describing  it  under 
the  style  or  firm  by  which  it  is 
described  in  the  order  absolute), 
as  the  nominal  plaintiff  or  peti- 
tioner, for  and  on  behalf  of  such 
Company,  and  that  whether  there 
be  one  or  more  official  manager 
or  managers;  and  that  all  debts 
which  might  have  been  proved 
by  or  on  behalf  of  the  Company 
against  the  estate  of  any  bank- 
rupt or  insolvent  debtor  to  the 
Company  shall  and  may  be  prov- 
ed against  such  estate  by  the  offi- 
cial manager  of  such  Company 
by  the  style  and  designation 
aforesaid;  and  that  all  actions, 
suits,  and  proceedings,  at  law  or 
in  equity,  to  be  commenced  or 
instituted  by  any  persons,  whe- 
ther contributories  of  such  Com- 
pany or  otherwise,  against  such 
Company,  or  any  person  duly  au- 
thorised to  be  sued  as  the  nomi- 
nal defendant  on  behalf  of  the 


same,  shall  and  lawfully  may  be 
commenced,  instituted,  and  pro- 
secuted against  the  official  manar 
ger  of  such  Company  (by  such 
style  and  designation  as  a£[>re- 
said),  as  the  nominal  defendant 
for  and  on  behalf  of  such  Com- 
pany, and  that  whether  there  be 
one  or  more  such  official  manager 
or  managers.** 

(b)  Sect  58  provides,  **  That, 
except  as  is  by  this  Act  express- 
ly provided,  nothing  in  this  Act 
contained,  nor  any  petition  or 
order  under  the  same  for  the  dis- 
solution and  winding  up,  or  for 
the  winding  up,  of  any  Company, 
shall  extend  or  enlarge,  diminish, 
prejudice,  or  in  anywise  alter  or 
affect  the  rights  or  remedies  of 
creditors  or  other  persons  not 
being  contributories  of  the  Com- 
pany, or  the  rights  or  remedies 
of  creditors  being  also  contribu- 
tories, but  being  creditors  of  the 
Company  upon  a  distinct  and 
independent  account,  whether 
against  the  Company  or  against 
any  of  the  contributories  of  the 
same,  nor  the  rights  or  remedies 
of  the  Company  against  any  con- 
tributories or  other  persons,  nor 
shall  alter  or  affect  any  contracts 
or  engagements  entered  into  by 
or  with  the  Company,  or  any 
person  acting  on  behalf  of  the 
same,  previously  to  any  such  pe- 
tition, nor  any  actions,  suits,  or 
other  proceedings  pending  at  the 
date  of  such  petition." 
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the  others,  the  intention  is  clearly  to  preserve  the  rights        1852. 
of  creditors,  and  the  rights  and  liabilities  of  the  Compa-     Thompson 
nies,  in  precisely  the  same  position  as  before,  with  the  ad-  ^' 

dition  of  a  new  mode  of  procedure  for  enforcing  existing 
legal  and  equitable  rights  by  or  against  the  Company. 

Mr.  Russell  in  reply. 

The  Vice-Chancellob  : — 

The  first  question  here  is,  whether  there  is  any  debt  due 
from  the  Company  to  the  plaintiffs? — and  I  consider  that 
question  to  be  decided  by  what  has  taken  place  already. 
For  I  find  that  the  Vice-Chancellor  Knight  Bruce  has 
made  an  order,  which  was  confirmed  by  LordOo^fenAa97i,  de- 
claring that  the  balance  due  ought  to  be  considered  as  a 
debt  owing  to  the  plaintiffs  from  the  Yale  of  Neath  and 
South  Wales  Brewery  Joint-stock  Company,  within  the 
intent  and  meaning  of  the  74th  section  of  the  Act  of  Par- 
liament. 

The  next  question  is,  is  it  an  equitable  debt  to  be  sued 
for  in  this  Court?  As  I  understand  the  matter,  the  way 
in  which  the  debt  arises  is  this:  The  15,000Z.  was  a  sum 
due  to  Wilkins  in  trust  for  Stancomb  and  Rusher,  who 
were  two  partners  in  this  concern;  and,  according  to  the 
construction  put  by  the  Court  on  the  deed  of  settlement  of 
the  Company  of  the  3rd  of  March,  1840,  that  deed  provid- 
ed that  the  Company  should  pay  this  debt  Therefore, 
after  the  execution  of  that  deed,  that  amoimt  became  due 
from  the  Company  to  Stancomb  and  Rusher.  Now,  inas- 
much as  Stancomb  and  Rusher  were  themselves  partners 
in  the  Company,  they  had  no  legal  remedy  against  the 
Company.  Their  remedy  would  be  by  bill  in  this  Court. 
If  they  had  not  been  partners,  the  debt  would  have  been 
recoverable  at  law.  Then,  Stancomb  and  Rusher  having 
this  demand  upon  the  Company,  enforceable  by  bill,  it 
was  transferred  in  January,  1846,  to  the  present  plainti£b, 
by  a  deed  purporting  to  assign  "  all  that  the  said  sum 
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1852.  of  16,0(K)i/'  secured  to  be  paid  to  Wilkins,  "and  all 
Thompson  the  right,  title,  and  interest/'  &c.,  ^'and  every  part 
NoiiRis.  thereof,  and  all  covenants  and  other  securities  whereby 
the  said  principal  money  and  interest,  or  any  part  there- 
of," were  or  was,  either  wholly  or  partially,  secured.  Now, 
one  of  the  securities  which  Stancomb  and  Rusher  had, 
was  a  right  to  file  a  bill  against  the  Company.  It  appears 
to  me  that  the  right  to  file  a  bill  against  the  Company  was 
transferred  by  this  deed  to  the  present  plaintiffs;  and 
that,  therefore,  the  debt  is  one  capable  of  being  sued  for 
in  this  Court. 

Then,  it  is  said,  that  the  proceedings  under  the  Wind- 
ing-up Act  must  be  a  bar  to  this  suit    But,  as  I  under^ 
stand  the  Winding-up  Act,  a  creditor  is  left;  to  pursue,  not- 
withstanding the  order  to  wind  up,  all  his  personal  reme- 
dies against  the  Company.    The  only  restraint  that  is  put 
on  him  is,  that,  before  he  proceeds  to  bring  an  action  or  in- 
stitute a  suit,  he  must  have  tendered  a  proof  of  his  debt  be- 
fore the  Master  (a).    That  is  quite  consistent  with  the  other 
provisions  of  the  Winding-up  Act,  no  one  of  which  enables 
a  creditor  to  enforce  calls  against  the  contributories.    It 
is  discretionary  in  the  Master  how  far  he  will  enforce  calls. 
If  he  does  not  think  fit  to  exercise  the  discretion  in  that 
way,  the  only  means  which  the  creditor  has  of  obtaining 
satisfaction,  is  by  pursuing  those  remedies,  which  he  would 
have  pursued  if  the  Joint-stock  Companies  Winding-up 
Acts  had  not  been  passed,  but  modified  the  manner  pre- 
scribed by  those  Acts.    It  seems  to  me  clear  that  the  cre- 
ditors must  sue  the  official  manager.    It  cannot  be  dis- 
puted that  this  is  a  Company  within  the  meaning  of  the 
Act,  for  it  has  been  wound  up  under  the  Act,  and  the 
order  for  winding  it  up  is  now  subsisting  and  in  force. 
Now,  the  Act  provides,  by  section  50  (6),  that  all  proceed- 
ings at  law  or  in  equity,  which  might  have  been  com- 
menced, instituted,  or  prosecuted  by  or  on  behalf  of  the 

(a)  See  sect.  73.  (b)  See  ante,  p.  694,  note  (a). 
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Company  with  respect  to  which  such  appointment  shall 
be  made,  against  any  person,  whether  contributories  of 
the  Company  or  not,  shall  be  commenced  or  instituted 
and  prosecuted  by  the  official  manager,  by  the  style  and 
designation  of  "The  Official  Manager/'  The  62nd  sec- 
tion (a)  provides,  that,  if  an  action  or  suit  has  been  com- 
menced against  the  Company,  it  is  to  be  continued  against 
the  official  manager,  if  there  is  an  official  manager  appoint- 
ed pending  the  suit.  Therefore,  it  appears  to  me,  that  the 
suit  is  properly  framed  in  all  respects;  that  it  is  an  equit- 
able demand  which  is  enforceable  against  the  Company  by 
suing  the  official  manager;  and  that  therefore  the  demur- 
rer must  be  overruled.* 


1852. 


Thompson 

V. 
NORRIS. 


(a)  Sect  62. ''  That  where  any 
action,  suit,  or  other  proceed- 
ing shall  be  pending  against  the 
Company  in  respect  of  which 
such  official  manager  shall  have 
been  appointed,  or  against  any 
person  authorised  to  be  sued  as 
the  nominal  defendant  on  be- 
half of  such  Company,  it  shall 
be  lawful  for  the  plaintiff  in 
such  action,  suit,  or  other  pro- 
ceeding, to  substitute  the  official 
manager  of  such  Company,  by 
such  style  or  designation  as  here- 
inbefore mentioned,  as  the  de- 
fendant in  such  action,  suit,  or 
other  proceeding,  by  entering  a 
suggestion  on  the  roll  to  that  ef- 
fect in  such  action,  and  by  ob- 


taining an  order  to  that  effect  in 
such  suit,  such  order  to  be  ob- 
tained on  motion  or  petition, 
without  notice,  and  that  it  shall 
be  lawful  for  the  plaintiff  in  such 
action,  suit,  or  other  proceeding 
to  prosecute  the  same  thence- 
forward against  the  official  mana- 
ger, in  the  same  manner,  and 
with  the  same  effect,  to  all  in- 
tents and  purposes,  and  to  have 
the  same  benefit  of  any  order,  de- 
cree, judgment,  or  other  proceed- 
ing previously  made,  obtained, 
and  had,  as  if  such  action,  suit, 
or  proceeding  had  been  com- 
menced against  the  official  mana- 
ger as  defendant  under  the  pro- 
visions of  this  Act** 
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SAWREY   V.   RUMNEY. 

L  HE  question  in  this  case  was,  whether  a  legacy  of  50(ML, 
bequeathed  by  a  third  codicil,  was  given  in  substitution 
for  one  of  lOOOi.  given  by  a  second  codicil 

The  testatrix,  Catherine  Rumney,  by  her  will,  dated  in 
1847,  bequeathed,  among  other  things,  as  follows — "I 
give  and  bequeath  unto  the  said  John  Fen  wick  and  Jona- 
than Thompson  the  sum  of  10002.  32.  per  cent  Consolidat- 
ed Bank  Annuities,  other  part  of  the  stock  standing  in  my 
name  in  the  said  books  of  the  Governor  and  Company  of 
•he  died  under    the  Bank  of  England,  upon  trust  to  pay,  apply,  and  dis- 
then  in  trust      pose  of  the  said  dividends  and  annual  proceeds  thereof  as 
triz'i  children     ^^^  when  the  same  shall  become  due  and  payable,  for  and 
^^dauffhtcr'    ^^'''^^^^  ^^^  maintenance  and  education   of  my  grand- 
death.   By  a     daughter  Catherine  Lowdon,  until  she  attains  the  age  of 
tatriz  revoked     twenty-two  years;   and  when  and  so  soon   as  my  said 
imdteKeuAfflre^  granddaughter  attains  her  said  age  of  twenty-two  year?, 

then  in  trust  for  her  my  said  granddaughter  Catherine 
Lowdon,  her  executors,  administrators  and  assigns,  for 
ever.  But  in  case  my  said  granddaughter  Catherine  Low- 
don shall  depart  this  life  before  she  attains  her  said  age 


Jtdif  8th  db 

By  her  will,  a 
testatrix  gave 
100(M.  stock 
to  trustees,  up- 
on trust  to  ap- 
ply the  diri- 
dends  for  the 
maintenance  of 
her  grand- 
daughter until 
■he  attained 
twenty-two,  and 
then  in  trust 
for  her  abso- 
lutely; but  if 


of  directed  the 
trustees  to  ap- 
ply the  divi- 
dends for  the 
maintenance  of 
the  siand- 
dan^^ter  until 
•he  attained 
twen^-two,and 
then  in  trust 
for  her  for  lifo, 
for  her  sepa- 
rate use;  and, 
in  the  event 
of  her  dying 
either  above  or 
under  twenty- 
two  leaving  law- 
ful issue,  in 
trust  for  her 

children  equally;  but  if  she  died  without  leaving  lawful  issue,  then  in  trust  for  the  testatrix^t  children 
living  at  the  granddaughter *s  death,  and  the  children  of  any  child  who  had  previously  died.  By  a 
subsequent  codicil,  the  testatrix  declared  that  she  had  altered  her  views  respecting  her  granddaugh- 
ter as  to  the  1000/.  le/l  in  the  irtZZ,  which  (the  testatrix  now  thought)  might  prove  a  anaie  for 
her,  and  the  testatrix  left  500L  for  schooling  and  board : — field,  that  the  legacy  of  500£.  was  given 
in  addition  to  and  not  in  substitution  for  that  of  1000/.  given  by  the  codicil. 


of  twenty- two  years,  then  in  trust  for  my  children  living 
at  the  time  of  her  death,  and  the  children  of  such  of  my 
children  as  may  then  have  departed  this  life,  in  equal 
shares  and  proportions,  for  ever;  such  children  of  my  said 
deceased  children,  nevertheless,  taking  only  per  stirpes 
and  not  per  capita" 
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There  was  a  first  codicil,  dated  the  7th  of  December,         IS^^ 

1849,  which  did  not  affect  the  above  bequest 
The  second  codicil  was  dated  the  22nd  of  February, 

1850,  and  was,  so  far  as  material,  as  follows: — "And  where- 
as I  have  by  my  said  will  bequeathed  unto  John  Fen- 
wick,  of  the  town  and  county  of  Newcastle-upon-Tyne, 
attorney-at-law,  and  Jonathan  Thompson,  of  Longmar- 
ton,  yeoman,  the  sum  of  lOOOt  SL  per  cent.  Consolidated 
Bank  Annuities,  part  of  the  stock  standing  in  my  name 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  upon  trust  to  pay,  apply,  and  dispose  of  the 
dividends  and  annual  proceeds  thereof  as  and  when  the 
same  shall  become  due  and  payable,  for  and  towards  the 
maintenance  and  education  of  my  granddaughter,  until 
she  attains  the  age  of  twenty- two  years;  and  when  and  so 
soon  as  my  said  granddaughter  Catherine  Lowdon  should 
attain  her  age  of  twenty-two  years,  then  in  trust  for  her 
my  said  granddaughter  Catherine  Lowdon,  her  executors, 
administrators,  and  assigns,  for  ever.  But  in  case  my  said 
granddaughter  Catherine  Lowdon  should  depart  this  life 
before  she  should  attain  her  said  age  of  twenty-two  years, 
then  in  trust  for  my  children  living  at  the  time  of  het 
death,  and  the  children  of  such  of  my  children  as  might 
then  have  departed  this  life,  in  equal  shares  and  propor- 
tions for  ever;  such  children  of  my  said  deceased  children, 
nevertheless,  taking  only  per  stu'pes  and  not  per  capita: 
Now,  I  hereby  confirm  the  said  bequest  of  1000?.  SL  per 
cent.  Consolidated  Bank  Annuities,  except  as  to  the  trust 
upon  which  the  same  was  so  bequeathed,  and  which  I 
hereby  revoke;  and,  in  lieu  thereof,  I  will  and  direct  that 
the  said  John  Fenwick  and  Jonathan  Thompson  shall 
stand  possessed  of  the  said  sum  of  10002.  so  bequeathed  to 
them  as  aforesaid,  upon  the  trusts  following,  that  is  to 
say,  upon  trust  to  pay,  apply,  and  dispose  of  the  dividends 
and  annual  proceeds  thereof  as  and  when  the  same  shall 
become  due  and  payable  for  and  towards  the  maintenance 
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186S.  and  education  of  my  said  granddaughter  Catherine  Low- 
don,  until  she  attains  the  age  of  twenty-two  years ;  and 
when  and  so  soon  as  my  said  granddaughter  attains  the 
age  of  twenty-two  years,  upon  trust  to  pay  the  dividends 
and  annual  proceeds  thereof  as  and  when  the  same  shall 
become  due  and  payable  unto  my  said  granddaughter  Car 
therine  Lowdon,  to  and  for  her  own  use  and  benefit,  with- 
out the  same  being  subject  or  liable  to  the  control,  debts; 
or  engagements  of  any  husband  she  may  marry,  for  and 
during  the  term  of  her  natural  life;  and,  in  the  event  of 
my  said  granddaughter  Catherine  Lowdon  dying,  either 
under  or  above  the  age  of  twenty-two  years  leaving  law- 
ful issue,  then  in  trust  for  all  or  any  of  the  children  or 
child  of  my  said  granddaughter  Catherine  Lowdon,  and, 
if  more  than  one,  in  equal  shares  as  tenants  in  common: 
But  in  case  my  said  granddaughter  Catherine  Lowdon 
shall  depart  this  life  without  leaving  lawful  issue,  then  in 
trust  for  my  children  living  at  the  time  of  her  death,  and 
the  children  of  such  of  my  children  as  may  then  have  de- 
parted this  life,  in  equal  shares  and  proportions  for  ever, 
such  children  of  my  said  deceased  children,  nevertheless, 
taking  only  per  stirpes  and  not  per  capita." 

The  third  codicil  was  dated  the  3rd  of  March,  1851,  and 
was  as  follows: — ''I  declare  this  is  the  last  codicil  to  the 
will  of  me  Catherine  Rumney,  of  Brough,  Westmoreland, 
widow,  to  say  I  have  altered  my  views  respecting  my  dear 
granddaughter  Catherine  Lowdon,  respecting  the  lOOOJL 
as  left  in  my  will,  and  which  I  now  think  might  prove  a 
snare  for  her.  I  now  leave  5001.  for  schooling  and  board; 
when  at  a  proper  age  to  be  sent  to  a  respectable  place  for 
useful  teaching,  under  the  sanction  of  my  trustees  and 
friends,  Mr.  John  Fenwick  of  Newcastle  and  Mr.  Jona> 
than  Thompson  of  Longmarton,  which  my  other  friends 
and  her  aunt  will,  I  hope,  approve  on.'' 

Mr.  Forster,  Mr.  Oiffardy  and  Mr.  Martiveau,  appeared 
for  the  parties  beneficially  interested. 


V, 
RCTMNBT. 
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Mr.  Molina  and  Mr.  Smyihe  for  the  trustees.  1862. 

The  following  cases  were  cited:  Heming  v.  ClvMer-      sawrev 
buck  (a),  Fraser  v.  Byng  (6),  Kidd  v.  North  (c),  and  Rxisadl 
V.  Dickson  (d). 

The  Vice-Chancellob  : — 

The  Court  cannot  of  course  be  sure  that  it  is  putting 
upon  instruments  like  these  such  a  construction  as  will 
carry  into  effect  the  testatrix's  intention.  [After  reading 
the  portions  of  the  will  and  codicil  above  set  out,  his  Hon- 
our continued:]  In  the  third  codicil  there  is  no  reference 
made  to  the  second,  nor  does  the  testatrix  declare  any  alter- 
ation of  her  views,  as  expressed  in  the  former  codicil,  but 
only  of  those  expressed  in  the  wilL  Without  speculating 
on  a  revocation,  I  see  nothing  to  revoke  the  provisions 
made  for  the  children  of  the  legatee  by  the  second^odiciL 
Whether  she  had  the  codicil  before  her  or  not  I  cannot 
telL  She  continues,  ''  I  now  leave  5002.  for  schooling  and 
board,  when  at  a  proper  age  to  be  sent  to  a  respectable 
place  for  teaching."  Whether  she  meant  500Z.  in  addition 
to  the  lOOOi.,  or  in  substitution  for  5002.  part  of  thelOOOZ. 
I  am  unable  to  say;  but  the  conclusion  of  law  I  take  to  be, 
that  there  is  nothing  to  revoke  the  gift  contained  in  the 
codicil,  and  that  the  5002.  is  not  by  law  a  substitutionary 
gift  for  the  gift  in  the  codicil,  being  given  upon  different 
trusts  and  for  another  purpose.  I  think  that  the  5002.  is 
given  substantively  in  addition  to  the  10002.  given  by  the 
former  codiciL 


(a)  1  Bligh,  N.  S.  479.  (d)   2  D.  &  W.  13a  And  see 

\h)  1  Ruas.  &  My.  90.  Guy  v.  Sharp,  1  My.  &  K.  689. 

{e)  2  Ph.  91. 
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Jan,  \hihj 

16^,  19^  T\  TT 

26^c&28M;  DeRBISIIRE  V.   HoME. 

Jvly  16^A.      y 
In  1817,  a        AN  the  year  1848,  Mrs.  Mary  Edwardina  Derbishire,  the 

an\ii^^mar^  ^^^^  of  Henry  Grant  Derbishire,  suing  by  her  next  friend> 

ried  a  lady  of      £1^^  ^  y^^  ^  g^]^  plaintiff, 
full  age,  who  ^ 

was,  as  the  ad-       The  bill  was  amended  in  1849.     The  defendants  were 
her  uncle  with    Francis  Home  and  Sir  William  Plunket  de  Bathe,  (the  two 

his  will  annexed, 

possessed  of  certain  sums  of  stock  and  of  negro  slates,  to  the  income  of  which  she  was,  under  the  will, 
beneficially  entitled  for  life,  with  remainder  to  her  children.  In  1818,  the  fausband,  being  tlOl  an 
infimt,  and  it  being  by  a  common  error  assumed  that  the  uncle  had  died  intestate,  and  that  the  lady 
was,  as  his  next  of  kin,  absolutely  entitled  to  his  property,  the  funds  were  transferred  into  the  nasHt 
of  four  trustees,  and  a  settlement  was  executed,  by  which  the  slaves  were  assigned  to  the  same  tnit* 
tees  in  trust  for  sale,  and  it  was  declared  that  the  trustees  should  stand  possessed  of  the  funds 
transferred  and  of  the  proceeds  of  the  sale  of  the  slaves,  in  trust  for  the  lady  for  life,  and  after  her 
decease  for  the  husband,  and  after  that  for  the  children.  The  husband  and  wife,  howeTer,  in  1819, 
notwithstanding  the  settlement,  themselves  sold  the  slaves  for  3922/.,  which  the  hosband  received, 
and  thereout  paid  3500/.  tM)ne  of  the  trustees,  who  appropriated  the  money  to  his  own  use;  bat 
he  represented  that  he  haoinvested  it  in  the  purchase  of  4869/.  Consols  in  the  names  of  the  faa 
trustees.  In  1821,  the  husband,  having  attained  to  his  full  age,  disclaimed  the  settlement;  and,  ia 
a  suit  instituted  in  1822  by  an  infant  child  of  the  marriage,  the  four  trustees,  on  the  information  of 
the  de&ulting  trustee,  by  their  answer  admitted  that  they  were  possessed  of  the  trust  fnnds,  indod- 
ing  the  4869/  Consols.  An  arrangement  was  come  to,  the  husband  received  a  specified  sun,  -and 
the  rest  of  the  trust  funds  were,  with  the  approval  of  the  Court,  in  1824,  settled  by  a  deed,  on  die 
assumption  that  all  the  trust  fiinds  were  in  the  trustees.  In  that  deed,  the  original  trustees  co?e- 
nanted  to  transfer  the  funds,  specifying  as  part  the  4869/.  Consols,  into  the  names  of  the  eontinaiog 
and  two  new  trustees.  After  the  execution  of  this  deed,  and  before  any  improper  delay  in  effectiof 
the  transfer,  the  misappropriation  of  the  3500/.  by  the  de&ulting  trustee  became  known,  and  bt 
became  a  bankrupt.  Proof  was  duly  made  under  his  bankruptcy  by  the  surviving  trustees.  Upon 
a  bill,  filed  in  1848  by  the  lady  against  the  original  and  subsequently  appointed  trustees^  ai^tf^mg 
to  charge  them  with  the  monies  arising  from  the  sale  of  the  negro  slaves : — Htld^ 

Firsdy,  That  a  wife  is  incapable  of  assigning  by  deed,  even  as  an  administratrix,  without  the 
valid  concurrence  of  her  husband;  and  tliat,  as  the  husband  was  in  1818  an  in&nt,  the  assignment 
was  a  nullity. 

Secondly,  That,  inasmuch  as  the  trustees  took  no  title  under  the  assignment  of  1818,  they  could 
not  sell  the  slaves  under  it;  and  that  they  were  consequently  guilty  of  no  default  in  not  doing  so. 

Thirdly,  That  the  sale  of  the  slaves  having  been  in  &ct  effected  by  the  husband  and  wife,  the 
payment  of  the  3500/.  to  the  defaulting  trustee  was  the  voluntary  act  of  the  husband;  and  that,  is 
the  absence  of  very  special  circumstances,  the  other  trustees  were  not  guilty  of  defemlt  in  pennitdnf 
the  misapplication  of  the  money,  and  were  under  no  liability  in  respect  of  the  purchase-money  of 
the  slaves. 

Fourthly,  That  the  incorrect  representation  made  by  the  trustees  in  their  answer  in  the  sait  in 
1822,  that  the  4869/.  Consols  was  standing  in  their  names,  was  an  admission  of  a  &ct  by  whidu 
it  being  the  admitted  error  of  all  parties,  the  trustees  were  not  bound. 

So  much  of  the  bill  as  sought  to  charge  the  trustees  with  loss  in  the  transaction  was  dismiaed 
with  costs. 

A  cross  bill  contained  charges  of  fi^ud  against  the  plaintiff  in  the  original  bill,  which  were  not 
proved  at  the  hearing,  but  it  brought  forward  these  charges,  mixed  with  matter  absolutely  nrrrssiiT 
in  case  the  original  bill  had  been  successful.  The  original  bill  &iled  in  toto  against  the  defendant, 
the  plaintiff  in  the  cross  bill.  The  cross  bill  was  dismissed,  but  without  costs  as  against  the  pbin- 
tiff  in  the  original  bill. 
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only  survivors  of  the  four  original  trustees  of  a  settlement,  1^*2. 
dated  on  the  20th  of  November,  18  J  8,  being  a  settlement  Dxrbishxrb 
executed  shortly  after  the  marriage  of  Mr.  and  Mrs.  Derbi-  hom«, 
shire),  and  George  Battcock,  (a  new  trustee  of  that  settle- 
ment, appointed  under  the  power  contained  therein), 
Messrs.  Hoare,  (as  the  personal  representatives  derivatively 
of  Sir  Hildebrand  Oakes,  who  was  one  of  the  original 
trustees  of  the  settlement  of  November,  1818),  Sir  Orford 
Gordon  and  others,  (as  the  representatives  of  Colonel 
Mackenzie,  who  was  appointed  a  new  trustee  of  the  settle- 
ment of  1818),  Sir  James  Walker  Drummond,  (as  the  repre- 
sentative of  Sir  Francis  Drummond,  who  was  also  a  newly 
appointed  trustee  of  the  same  settlement),  Henry  Grant 
Derbishire,  (the  plaintiff's  husband),  and  the  purchasers  of 
his  interest  under  the  settlement,  and  the  children  of  the 
plaintiff  entitled  under  the  settlement,  and  their  incum- 
brancers, r.^ 

The  prayer  of  the  bill  was,  that  the  surviving  original 
and  subsequently  appointed  trustees  of  the  settlement  of 
the  20th  of  November,  1818,  and  the  personal  representa- 
tives of  such  of  them  as  were  dead,  might  be  declared  to 
lie  liable  to  make  good  to  the  trust  estate  the  whole  of  a 
sum  of  4869^  1 1^.  3d,  Three  per  Cent  Consolidated  Bank 
Annuities  and  dividends,  being  the  sum  which  the  trustees 
had  represented  to  be  the  amount,  and  which  would  have 
been,  at  the  date,  the  amount  of  the  investment  of  a  sum 
of  3500/.  sterling,  which  had  been  the  produce  of  the  sale 
of  seventy  negroes  in  one  of  the  Bahama  Islands,  con- 
stituting a  part  of  the  chattels  assigned  upon  trusts  for  sale 
by  the  postnuptial  settlement  The  bill  also  prayed  that 
the  trusts  of  the  will  of  Sir  John  Stuart,  the  deceased  uncle 
of  the  plaintiff,  who  died  possessed  of  the  property  which 
was  settled,  including  the  seventy  slaves,  and  of  the  settle- 
ment of  the  20th  of  November,  1818,  and  of  a  settlement 
made  on  the  1st  of  June,  1824,  by  the  authority  of  the 
Court  in  a  suit,  in  substitution  for  the  former  settlement, 
might  be  carried  into  execution;  with  consequential  relief. 
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1852.  There  were  several  suits  by  way  of  reviTor  and  snpple- 

DutBisHiRi    ment. 

^  Messrs.  Hoare,  as  the  representatives  of  Sir  Hildebrand 

Oakes,  filed  a  cross  bill  against  Mr.  and  Mrs.  Derbishire 
and  the  other  parties,  praying  a  declaration  that  the  set- 
tlements of  the  20th  of  November,  1818,  and  the  Ist  of 
June,  1824,  might  be  declared  fraudulent  and  invalid; 
and  that,  at  all  events,  the  estate  of  Sir  H.  Oakes  might 
be  indemnified  in  respect  of  the  monies  produced  by  the 
sale  of  the  slaves  out  of  the  other  trust  funds,  or  out  of 
the  interests  of  Mr.  and  Mrs.  Derbishire  under  the  settle- 
ment therein,  and  for  a  lien  on  such  interests  for  the  pur- 
pose of  such  indemnity.  The  facts  of  the  case  will  be 
found  fully  detailed  in  his  Honour's  judgment. 
The  case  now  came  on  for  hearing. 

Mr.  BetheU,  Mr.  Daniel,  and  Mr.  SouthgcUe,  for  the 
plaintiff. 

Mr.  Kenyon  Parker  and  Mr.  £ewr,  for  the  children  of  the 
marriage,  defendants  in  the  same  interest  with  the  plaintiff. 

Mr.  Teed  and  Mr.  Roche  for  the  defendants,  Home  and 
Battcock,  cited  Bechford  v.  Wade  {a),  Gregory  v..  Ore- 
gory  Q)\  Champion  v.  Rigby{c),  Cholmonddey  v.  ClttUon(d), 
and  Femuick  v.  Oreeimeli  {e). 

Mr.  MalinSy  Mr.  Craig,  and  Mr.  Hoare,  for  Messrs. 
Hoare,  the  representatives  of  Sir  H.  Oakes,  cited  Omens  v. 
Dicken8on{f)y  Ryder  v.  Bickertonf g)y  Evans  v.  Btcknell{h\ 
CoUman  v.  Warren  (t),  Ward  v.  Audland  (k),  Jefferys  v. 
Jefferys  (I),  James  v.  Bydder  (m), 

(a)  17  Ves.  87.  (^)  3  Swanst  80. 

(6)  Geo.  Coop.  201;  S,  C,  Jac.         (A)  6  Vea  174. 
631.  (%)  Cited  in  Cocker  v.  QuayUy 

(c)  1  Russ.  &  My.  639.  1  Buaa  &  My.  536. 

(d)  2  Mer.  71 ;  2  J.  &  W.  1;  {k)  S  Beav.  201. 

4  BHgh,  1.  (I)  Cr.  &  Ph.  138. 

(e)  10  Beav.  418.  (m)  4  Boav.  600. 
(/•)Cr.  &Ph.48. 
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Mr.  Chandlm  and  Mr.  HalleU  for  Sir  W.  P.  de  Bathe,      s}^\, 
cited  Rowley  v.  Adams  (a),  Fenwick  y.  OreenweU  (b),  Ifail    diebissibi 
V.  Punter  (c),  Tyler  v.  Bell  (d).  Ho» 

Mr.  Morris,  for  the  purchasers  of  Mr.  Derbishire's  life 
interest,  cited  WoodyaU  v.  Oredey  (e). 

Mr.  0,  S.  LaWy  for  an  incumbrancer  on  the  interest  of 
one  of  the  children  of  the  marriage  in  the  settlement 

Mr.  Wigram  and  Mr.  Sandys  for  the  representative  of 
Mr.  Mackenzie,  one  of  the  trustees  appointed  subsequently 
to  the  settlement,  cited  Simes  v.  Eyre  (/). 

Mr.  Campbell  and  Mr.  O.F.S.JEll%oU  for  the  representative 
of  Sir  J.  Drummond,  a  trustee  subsequently  appointed. 

Mr.  BethM  in  reply. 

The  Court  reserved  its  judgment. 

The  Yioe-Chanoellob  now  delivered  judgment    He    JtUylM* 
said: — 

The  plaintiff  in  this  case  is  Mrs.  Mary  Edwardina  Der- 
bishire  (the  wife  of  the  defendant  Mr.  Henry  Grant  Der- 
bishire),  suing  by  her  next  friend. 

In  the  month  of  January,  1817,  Mr.  and  Mrs.  Derbi- 
shire  married.  He  was  at  that  time  an  infant,  about 
eighteen  years  of  age,  and  she  was  of  full  age.  Under  the 
will  of  her  uncle.  Sir  John  Stuart,  who  died  in  1815, 
she  had  an  interest  in  his  property.  His  executors  had 
renounced  probate  of  his  will,  and  some  time  before  her 
marriage  she  had  obtained  letters  of  administration  to  be 

(a)  2  H.  L.  Caa.  725.  (d)  2  My.  &  Cr.  89. 

(6)  10  Beav.  418.  («)  8  Sim.  180. 

(e)  5  Sim.  665.  (/)  6  Hare,  137. 
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1852.        granted  to  herself  with  the  will  annexed.     Now,  tinder  the 

DxHBisBiRB  ^'^>  B^^>  ^  ^^^9  ^^  ^^^7  ^  life-interest  in  his  property, 
which  was  given  after  her  death  to  her  children;  but  for 
some  reason,  which  is  not  explained,  it  was  assumed  at  the 
time  of  her  marriage,  and  throughout  the  subsequent  pro- 
ceedings, until  very  lately,  that  Sir  John  Stuart  had  died  in- 
testate, and  that  Mrs.  Derbishire,  (who  before  her  marriage 
was  Miss  Fenwick,)  as  his  niece  and  sole  next  of  kin,  was 
absolutely  entitled  to  his  personal  property  in  that  char- 
acter, and  not  as  deriving  any  interest  under  his  will  AD 
parties  seem  to  have  assumed  that  he  died  absolutely  in- 
testate, and  that  the  grant  of  administration  to  her  was  a 
grant  upon  an  intestacy. 

There  was  no  settlement  upon  the  marriage  of  Mr. 

and  Mrs.  Derbishire;  but  some  time  afterwards,  on  the 

I  2(>th  of  November,  1818,  a  settlement  was  executed,  the 

trustees  of  which  were  Sir  Hildebrand  Oakes,  Sir  William 
Plunket  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy. 
It  appears  by  that  settlement,  that  a  sum  of  85501.  and  a 
fraction  Consols,  and  18882.  East  India  Stock,  had  been 
transferred  into  the  names  of  those  four  trustees,  upon 
trust  for  Mrs.  Derbishire,  during  the  joint  lives  of  herself 
and  her  husband,  then  to  the  survivor  for  life,  and  after 
that  to  the  children.  Now  that  settlement  also  purported 
to  assign  to  the  trustees  seventy  negro  slaves,  which  were 
upon  one  of  the  Bahama  Islands,  and  were  part  of  the  es- 
tate of  Sir  John  Stuart,  upon  trust  to  sell  the  slaves,  and 
to  invest  the  produce  of  the  sale  upon  the  same  trusts  as 
were  declared  by  the  settlement  of  the  sums  of  stock;  and 
these  slaves  give  rise  to  the  principal  question  in  this  suit. 
The  settlors  were  Mr.  Derbishire,  at  that  time  an  infant, 
and  his  wife.  It  does  not  appear  that  the  trustees  took 
possession  of  the  slaves,  or  took  any  steps  to  sell  them, 
and  the  slaves  were  in  fact  sold  by  Mr.  Derbishire,  the 
husband,  and  his  wife,  and  produced  39222.  and  a  fraction. 
This  purchase-money,  in  the  month  of  August,  1819,  was 
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received  by  Mr.  Derbishire,  who  paid  SSOOJ.,  part  of  it,  to        1852. 
Mr.  Fauntleroy,  apparently  in  his  character  of  one  of  the    d^bmhm 
trustees  of  the  fund.    It  does  not  appear  what  became  of       ^' 
the  balance  of  the  purchase-money  of  the  slaves.    Mr. 
Faimtleroy  having  received  the  35002.  applied  it  to  his 
own  use,  and  he  represented  that  he  had  invested  it  in  the 
purchase  of  486.92.  ila.3cL  Consols,  in  the  names  of  himself 
and  the  trustees.    In  1821,  Mr.  Derbishire  attained  his  full 
age  of  twenty-one,  and  he  then  asserted  that  the  settlement 
of  November,  1818,  was  not  binding  upon  him.     That  was 
undoubtedly  true,  because  he  was  an  infant  at  the  time 
it  was  executed.    He  was,  however,  willing  to  confirm  it 
on  receiving  the  sum  of  35002.  as  a  payment  to  himself  out 
of  the  trust  fiinds. 

In  the  month  of  April,  1822,  a  suit  was  instituted,  in 
which  the  plaintiffs  were  two  of  the  infant  children  of  Mr. 
and  Mrs.  Derbishire,  and  the  defendants  were  Mr.  and  Mrs. 
Derbishire  and  the  trustees.  The  prayer  of  the  bill  was, 
that  it  might  be  declared  that  the  settlement  might  be 
confirmed  absolutely;  or  if  not,  that  35002.,  part  of  the 
purchase-money  of  the  slaves,  might  be  paid  to  Mr.  Derbi- 
shire, and  that  the  surplus  might  be  settled  upon  the  wife 
and  children  of  the  marriage;  and,  after  some  proceed- 
ings, the  decree  was  made  in  that  suit  upon  the  27th  of 
November,  1823.  That  decree  declared,  that  the  settle- 
ment was  not  binding  upon  Mr.  Derbishire,  and,  after  some 
directions,  referred  it  to  the  Master  to  approve  of  a  proper 
settlement  to  be  made  of  the  remainder  of  the  trust  fund, 
after  35002.  should  have  been  raised  thereout,  and  paid  to 
Mr.  Derbishire. 

The  35002.  was  raised  by  sale  of  part  of  the  East  India 
Stock,  and  was  paid  to  Mr.  Derbishire.  The  Master,  under 
a  reference  to  him,  approved  of  a  settlement,  which  was 
by  deed  of  the  J  st  of  June,  1824.  The  trustees  of  that  set- 
tlement were  Colonel  Jabez  Mackenzie,  who  was  appoint- 
ed trustee  in  the  place  of  Sir  Hildebrand  Oakes,  who  died 
pending  the  suit,  with  the  other  former  trustees,  Sir  Wil- 
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1862.        liam  Plunket  de  Bathe,  Francis  Home^  and  Henry  Fannt- 

DxRBisHiRB     leroy. 

Throughout  this  suit,  and  in  the  settlement^  and  espe- 
ciallj  in  the  answer  of  the  trustees,  it  was  assumed  that 
Mr.  Fauntleroy's  statement  with  respect  to  the  3500iL,  the 
produce  of  the  slaves,  was  correct,  and  that  the  sum  of 
48692.  11^.  3(2.  Consols  was  then  standing  in  the  names  of 
the  trustees  of  the  settlement  of  1818.  So  that  the  set- 
tlement that  was  executed  in  1824  contained  a  covenant 
that  the  trustees  of  that  settlement  would,  with  all  con- 
venient speed,  procure  the  transfer,  into  their  own  names, 
of  the  funds,  including  the  48692.  Ws.  3d  Consols,  supposed 
to  be  standing  in  Mr.  Fauntleroy's  name,  upon  trust  for 
Mrs.  Derbishire  for  life,  and  then  upon  the  usual  trusts  for 
Mr.  Derbishire  (the  husband)  and  the  children.  That  set- 
tlement was  dated  the  1st  of  June,  1824;  and  it  was  exe- 
cuted then  or  soon  afterwards  by  all  necessary  parties,  ex- 
cept Sir  William  P.  de  Bathe.  He  was  abroad  at  the  time, 
and  did  not  execute  it.  His  absence  created  some  delay 
in  doing  what  was  needful  to  get  a  transfer  of  the  fund. 
A  power  of  attorney  was  sent  out  to  him  to  concur  in  the 
transfer  of  the  fund;  but  before  its  return  in  September, 
1824,  Fauntleroy's  frauds  in  this  transaction  and  in  other 
respects  were  discovered.  Fauntleroy  became  bankrupt, 
and  it  turned  out  that  the  3500Z.  was  lost,  except  so  far  as 
anything  might  be  recovered  in  respect  of  a  proof  against 
Fauntleroy  or  his  partners. 

The  object  of  this  bill  is  to  make  the  trustees  of  the 
settlement  of  November,  J  818,  and  of  the  settlement  of 
June,  1 824,  answerable  for  the  loss  occasioned  by  the  de- 
falcation of  Fauntleroy. 

In  considering  this  claim  against  the  trustees,  it  is  neces- 
sary to  distinguish  the  question  as  it  stands  under  the  settle- 
ment of  November,  1818,  and  the  settlement  of  June,  1824 
Now,  as  regards  the  settlement  of  November,  1 818,  the  trus- 
tees of  that  settlement  were  of  course  accoimtable  for  alt 
that  they  actually  received,  that  is  to  say,  for  the  East  India 
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Stock,  and  for  the  S550L  and  a  fraction  Consols.  They  1868. 
would  not  be  liable  in  respect  of  the  slaves,  or  the  produce  djirbuhuib 
of  the  slaves,  which  they  did  not  receive,  unless  it  can  be  „** 
shewn  that  they  were  guilty  of  some  breach  of  duty  or  de- 
fault in  respect  of  the  slaves,  or  of  the  purchase-money,  by 
reason  of  which  the  loss  was  occasioned.  Now,  their  only 
title  to  the  slaves  was  under  an  assignment  made  by  Mr. 
Derbishire,  who  was  an  infant,  and  his  wife,  who  was  a 
married  woman,  and  incapable  of  assigning,  even  as  ad- 
ministratrix, without  the  valid  concurrence  of  her  hus- 
band. The  assignment  was  a  nullity;  it  gave  the  trustees 
no  title  whatever;  they  could  not  get  possession  of  the 
slaves  under  it,  they  could  not  sell  the  slaves  under  it,  and 
consequently  they  were  guilty  of  no  default  in  not  doing  so. 
They  had  no  title  whatever,  by  means  of  which  they  could 
prevent  Mr.  Derbishire  and  his  wife  from  themselves  part- 
ing with  tiie  slaves  under  the  same  title  which  they  had 
made  over  to  the  trustees.  Now,  Mr.  and  Mrs.  Derbishire 
did  sell  the  slaves.  It  is  difficult  to  understand  how  they 
could  make  a  title  to  the  slaves  to  a  purchaser,  being  under 
the  incapacity  which  I  have  stated.  The  slaves  would  be 
property,  which  would  pass  by  deed  of  assignment;  no 
doubt  the  title  was  recorded  in  the  colony  where  they 
were,  but  however  so  it  was.  Mr.  and  Mrs.  Derbishire 
did  sell  the  slaves,  and  Mr.  Derbishire  received  the  money, 
and  paid  part  of  it  to  Fauntleroy  as  I  have  stated.  Now, 
that  payment,  under  the  circumstances,  was  a  voluntary  act 
of  Mr.  Derbishire.  That  payment  to  Fauntleroy  could  not 
have  been  compelled  against  him.  Mr.  Derbishire  was 
dealing  with  what  was,  in  point  of  fact,  his  own  money, 
not  affected  by  the  trusts  of  the  settlement;  and  he  him- 
self, or  those  claiming  under  him,  would  require  to  make 
out  a  very  special  case  indeed,  to  enable  him  or  them  to 
come  upon  the  three  trustees,  as  having  been  guilty  of 
default  in  permitting  Fauntleroy  to  receive  and  misapply 
this  money. 
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1852.  Now,  I  have  looked  very  carefully  through  the 

l)iRBi8uiBB    ^^^  ^^^  proofs,  to  see  whether  such  a  case  is  made  agaisst 
^'  the  trustees  in  respect  of  this  money,  and  I  do  not  find  it 

even  alleged;  certainly  there  is  nothing  to  prove  that  Mr. 
Derbishire,  in  handing  over  this  money  to  Fauntleroy,  wis 
acting  under  any  authority  given  to  him  by  the  three  co- 
trustees, or  with  their  privity,  or  that  it  was  by  their  act 
or  concurrence  that  this  money  in  any  way  found  its  way 
into  Fauntleroy's  possession.  Nay,  there  is  nothing  to 
shew  that  it  was  even  known  to  the  three  trustees  that 
Fauntleroy  had  this  money  in  his  possession  till  long  after- 
wards, just  before  the  suit  was  in  contemplation,  at  least 
until  some  time  afterwards.  Now,  therefore,  the  conclu- 
sion I  have  come  to  on  this  part  of  the  case  is,  that  the 
trustees  were  guilty  of  no  default  or  breach  of  duty  in  re- 
spect of  these  slaves,  that  they  were  under  no  liability  in 
respect  of  the  slaves  or  the  purchase-money.  The  settle- 
ment was  obviously  not  binding  upon  Mr.  Derbishire,  and 
it  has  been  so  declared  by  the  Court  in  1823,  in  the  suit 
of  Derbishire  v.  Derbishire;  and  it  seems  to  me,  that,  at 
the  time  when  that  suit  was  instituted,  to  which  I  have  ad- 
verted, the  true  position  of  the  parties  in  respect  to  these 
funds  was  this,  that  the  four  trustees  had  in  their  hands 
the  East  India  Stock,  and  the  Consols  as  money,  belong- 
ing to  Mr.  Derbishire,  probably  belonging  to  him  in  right 
of  his  wife,  and  therefore  subject  to  her  equities  for  a  set- 
tlement; and  that  Fauntleroy  had  in  his  hands  35002.,  also 
under  the  same  circumstances  belonging  to  Mr.  Derbishire; 
and  that  the  three  other  trustees  were  under  no  liability 
with  respect  to  this  latter  sum  to  Mr.  Derbishire  at  that 
time.  The  balance  of  the  purchase-money  for  the  slaves 
appears  to  have  been  kept  by  Mr.  Derbishire  as  money 
belonging  to  him  that  he  was  not  liable  to  account  for  in 
any  way;  at  least,  there  is  no  trace  of  what  became  of  it 
That  seems  to  me  to  be  the  true  position  of  the  parties  at 
the  time  when  the  suit  of  1822  was  instituted;  and  then 


CA3SS  IN  CHAKOEBT.  711 

thai  brings  tBe  Court  to  consider  what  were  the  rights  of       1862. 
the  parties  arising  out  of  that  suit,  and  the  settlement    dkbbishirs 
which  was  directed  by  the  Court  to  be  executed  in  that       Hoia 
suit. 

It  appears  that  the  solicitors,  who  had  been  concerned 
for  all  parties  in  preparing  the  settlement  of  November, 
1818,  were  also  concerned  as  solicitors  for  all  parties  in 
the  suit  of  Derbiahire  v.  Derbishire,  that  is  to  say,  they 
were  solicitors  for  Mr.  and  Mrs.  Derbishire,  for  the  four 
trustees,  and  for  the  infant  plaintiffs  and  the  next  friend. 
The  suit  was  instituted,  as  the  present  bill  states,  at  the 
instance  of  Mr.  Derbishire  himself 

He,  according  to  the  view  I  take  of  it,  was  at  that  time 
master  of  the  funds  in  the  hands  of  the  trustees.  If  the 
trustees  had  thought  fit  to  pay  over  the  fund  to  him, 
they  would  have  been  justified  in  doing  so,  inasmuch  as 
the  settlement  had  not  been  binding  on  him.  But  if  they 
had  thought  fit  to  act  under  the  direction  of  the  Court, 
the  Court  would  have  given  to  Mrs.  Derbishire,  for  herself 
and  her  children,  the  ordinary  equity  belonging  to  mar- 
ried women. 

Now,  it  appears,  t^at,  on  the  12th  of  November,  1821, 
these  solicitors  wrote  a  letter  to  Fauntleroy,  asking  in* 
formation  as  to  what  he  had  done  with  the  35002.;  and 
he,  in  answer  to  that  letter,  informed  them  it  was  in- 
vested in  the  purchase  of  48692. 11«.  Sd  Consols.  That  is 
the  first  information  I  can  find  conveying  knowledge  to 
the  trustees,  or  anybody  on  their  behalf,  that  the  money 
had  been  received  by  Fauntleroy  and  was  invested  in  this 
way.  Now,  from  that  time  forward,  all  the  parties  acted 
on  the  assumption,  that  this  information,  given  by  Faunt- 
leroy, was  in  accordance  with  the  facts  of  the  case.  It  is 
so  stated  in  the  bill;  it  is  admitted  in  the  answer.  The 
state  of  facts  carried  in  admits  it;  the  Master  states  it  in 
his  report;  the  deed  of  settlement  approved  by  the  Master 
also  states  it,  and  the  power  of  attorney,  sent  out  to  Sir 
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1852.  William  p.  de  Bathe  to  be  executed  by  bim,  also  states  i1 
D«RBi8HiRB  i^  point  of  fact,  it  was  a  common  error,  into  which  aQ 
parties  had  been  led  by  the  representation  of  Faantleroy. 
Now,  it  is  impossible,  I  think,  to  charge  the  trustees 
with  this  sum  of  35002.,  or  the  Consols  which  represent  it, 
as  it  was  attempted  to  be  done,  on  the  ground  that  their 
answer  contains  an  admission  by  them,  or  that  the  deed  or 
the  power  of  attorney  contains  an  admission,  that  the  pro- 
ceeds were  invested  in  Consols  standing  in  their  names; 
becatise  those  admissions  are  admissions  of  a  fact,  which, 
it  is  the  common  case  of  all  parties,  was  at  Tariance  with 
the  truth  of  the  case — an  admission  of  a  fact  which  no- 
body contends  was  in  accordance  with  the  real  state  of 
the  case.  It  is  impossible,  I  think,  to  say  that  the  trus- 
tees are  to  be  bound  by  that  as  an  admission.  It  is 
probable,  although  that  is  matter  of  mere  speculation, 
that  if  the  true  state  of  the  case  had  been  known,  that 
this  35007.  at  that  time  had  been  misapplied — it  is  pro- 
bable that  this  3500!.,  part  of  the  sum  in  the  trustees' 
hands,  might  not  or  would  not  have  been  paid  to  Mr. 
Derbishire;  but  that  is  only  matter  of  speculation,  be- 
cause still  Mr.  Derbishire  did  not  receive — even  taking 
into  account  the  35002.  which  was  lost  and  which  was  re- 
ceived by  him — he  did  not  receive  altogether  a  moiety  of 
the  funds;  and  there  seems  to  have  been  no  reason  why 
the  Court  should  have  settled  (except  by  Mr.  Derbishire's 
consent)  on  Mrs.  Derbishire  more  than  a  moiety  of  the 
funds.  But,  however  this  may  be,  it  appears  to  me  that 
the  trustees  were  misled  into  making  that  statement  and 
admission  by  the  representation  innocently  made  by  Mr. 
and  Mrs.  Derbishire,  or  by  the  next  friend  in  the  bill ;  and 
that  the  trustees  in  no  way  misled  their  cestuis  que  trustent, 
by  giving  them  information  which  was  untrue,  upon  which 
they  acted.  That  mistake,  whatever  it  was,  was  a  mistake 
that  originated  with  Mr.  and  Mrs.  Derbishire,  into  which 
they  led  the  trustees.     Therefore,  I  do  not  see,  when  the 
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true  state  of  the  case  becomes  known,  that,  even  if  this        1B52. 
bill  had  been  filed  immediately  on  Fauntleroy's  de&Ica-    DniBiflHiRs 
tion,  there  was  any  ground,  on  the  statement  contained        Humb. 
in  the  pleadings  and  in  the  deed,  for  charging  the  trus- 
tees. 

Were  the  trustees  then  guilty  of  any  default  after  the 
execution  of  the  settlement  of  June,  1824,  in  not  getting 
in  the  funds?  They  undertook  by  that  deed  to  get  in  the 
fnnds;  and  if  th^re  had  been  any  considerable  delay  in 
performing  what  they  undertook,  they  might  doubtless 
have  been  liable.  But  it  appears,  as  I  have  stated,  that 
Sir  iniliam  P.  de  Bathe  being  abroad,  and  the  Amds  being 
in  his  name,  or  being  believed  to  be  in  his  name,  it  was 
impossible  to  have  the  funds  transferred  without  his  con- 
currence. Without  any  improper  delay,  in  the  course  of  a 
few  weeks  a  regular  power  of  attorney  was  sent  out  to 
him  to  Malta;  he  executed  it  and  returned  it;  and  before 
the  return  of  the  power  it  was  known  that  the  loss  had 
taken  place.  It  therefore  appears  to  me,  on  the  best  con- 
sideration I  can  give  to  the  case,  that,  as  to  so  much  of  the 
bill  as  seeks  to  charge  the  trustees  with  the  loss  occasioned 
by  Fauntleroy's  defalcation  with  respect  to  the  produce  of 
the  sale  of  the  slaves,  which  altogether  fails,  the  bill  must 
be  dismissed. 

It  is  necessary,  with  reference  to  the  rest  of  the  case, 
to  consider  what  took  place  after  the  death  of  Fauntleroy. 
The  trustees  of  the  settlement  of  June,  1824,  were  Colonel 
Mackenzie,  Sir  William  P.  de  Bathe,  and  Francis  Home. 
It  appears  that  Colonel  Mackenzie,  soon  after  he  knew  of 
Faimtleroy's  defalcation,  brought  the  matter  to  the  notice 
of  the  solicitors  who  had  acted  in  the  trust,  and  then,  or 
soon  afterwards,  desired  to  be  discharged  from  the  trusts. 
The  ftmds,  consequently,  never  were  transferred  into  the 
name  of  Mackenzie;  his  desire  to  be  discharged  from  the 
trusts  was  acceded  to;  but  it  was  not  until  the  22nd  of 
December,  1829,  that  it  was  ftdly  carried  out,  by  the  ap- 
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1852.        pointment  of  a  new  trustee ;  and  by  deed  of  that  date  Six 
DsRBisHiRB    Francis  Walker  Drummond  and  George  Battcock  were  ap- 

„^*  pointed  trustees  in  the  place  of  Colonel  Mackenzie  and  Sir 

William  P.  de  Bathe,  who  then  retired  firom  the  trust;  and 
the  funds  were  afterwards  transferred  by  Sir  William  P.  dc 
Bathe  and  Francis  Home  into  the  names  of  Francis  Home 
and  the  new  trustees,  namely,  Sir  Francis  Walker  Drum- 
mond and  Oeorge  Battcock,  as  the  trustees. 

In  1844  Sir  Francis  Walker  Drummond  died;  and  upon 
his  death  Francis  Home  and  Oeorge  Battcock  became  and 
now  are  the  remaining  trustees  of  the  settlements 

A  proof  was  made  some  time  before  the  year  1829  f(^ 
this  sum  of  35002.  against  the  estate  of  Marsh,  Tracey, 
Graham,  &  Fauntleroy,  the  banking  firm  in  which  Faunt- 
leroy  was  a  partner.  This  proof  was  made  by  Sir  William 
P.  de  Bathe  and  Francis  Home;  because,  Fauntleroy  hay- 
ing given  an  admission  that  this  money  belonged  to  him- 
self as  the  trustee  of  the  settlement  of  181 8,  of  which  they 
were  the  two  surviving  trustees,  they  were  the  proper 
parties  to  make  the  proof.  Upon  that  proof  considerable 
sums  were  received  both  before  and  after  the  month  of  De- 
cember, 1829,  when  Sir  William  P.  de  Bathe  retired,  by  Mr. 
Home  and  Sir  William  P.  de  Bathe,  though  the  latter  had 
ceased  to  be  a  trustee  in  1829.  The  bill  alleges  thattheie 
had  been  irregularities  with  respect  to  the  application  of 
those  sums  of  money;  and  it  appears,  that  an  inquiry  is 
necessary  with  respect  to  those  dividends,  which  makes  it 
proper  that  the  representatives  of  Sir  William  P.  de  Bathe, 
and  also  the  representatives  of  Sir  Francis  Walter  Drum- 
mond, should  be  kept  before  the  Court. 

Now  it  appears  to  me,  that,  there  being  no  case  against 
Colonel  Mackenzie  in  respect  of  the  original  fund,  there 
is  no  case  to  charge  him  with  any  default  in  respect  of 
those  dividends.  He  never  received  anything;  the  proof 
appears  to  have  been  made  by  the  proper  party;  and  the 
party,  who  made  the  proof  and  received  the  money,  is  here 
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to  answer  for  it :  it  appears  to  me  that  there  is  no  case  of        1852. 
default  in  respect  of  those  proofs  made  against  Colonel    dbrbishirb 
Mackenzie.  „  ^' 

HOBfS. 

I  have  already  stated  that  all  these  transactions,  from 
the  first,  assumed  that  Mrs.  Derbishire's  interest  in  the 
trust  funds  was  an  absolute  interest  The  trustees  of 
the  different  deeds  knew  nothing ;  it  is  not  alleged  that  they 
knew  anything,  or  that  there  was  anything  to  carry  to 
them  notice  that  her  interest  was  anything  but  an  abso- 
lute interest.  They  are  only  liable  to  account  on  the  foot- 
ing of  the  deed  they  executed,  which  is  on  the  footing  of 
that  being  an  absolute  interest  Now  qu&cunque  yi&, 
under  the  deed  or  will  Mrs.  Derbishire  had  a  life  interest 
The  interests  of  her  children  and  of  her  husband  may 
be  different  under  the  settlements  which  were  executed 
from  what  they  were  under  the  will  of  Sir  John  Stuart; 
and  all  I  can  do  now  is  to  make  the  decree  that  I  propose 
to  make  at  her  instance,  as  tenant  for  life  under  the  set- 
tlement, expressing  it  to  be  without  prejudice  to  the  rights 
of  other  parties  imder  the  will  of  Sir  John  Stuart. 

The  decree  I  propose  to  make,  under  these  circumstan- 
ces, is  this — ^to  dismiss  the  bill  altogether  against  the  de- 
fendants Messrs.  Hoare,  the  representatives  of  Sir  Hilde- 
brand  Oakes,  and  also  against  Sir  Orford  Gordon  and 
others,  the  representatives  of  Jabez  Mackenzie,  and  I 
think  it  must  be  dismissed  against  those  parties  with  costs. 
Then,  as  to  so  much  of  the  bill  as  is  against  the  defendants 
Francis  Home,  Sir  William  P.  de  Bathe,  Oeorge  Battcock, 
and  Sir  James  Drummond,  so  far  as  it  prays  that  these 
parties  or  the  testator  of  the  last-named  defendant  may  be 
declared  to  be  personally  liable  to  make  good  to  the  trust 
estate  the  whole  of  the  sum  of  48697.  lis.  Sd.  Consols  and 
the  dividends  thereof,  and  the  other  monies  arising  from 
the  sale  of  the  slaves,  I  think,  the  plaintiffs'  case  failing 
on  that  point,  so  much  of  the  bill  must  be  dismissed,  as 
against  those  parties,  with  costs. 

VOL.  V.  AAA  D.  a.  S. 
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iSflS.  There  ought,  I  think,  to  be  an  inqmiy,   what  l 

DiRBwiinii  "^^^^  received  in  respect  of  the  dividends  on  that  bd 
SSOOt  proved  by  Francis  Home  and  Sir  William  P.  de  B 
against  the  estate  of  the  bankmpte,  Marsh,  Stracey,  (rral 
and  Fauntleroy,  and  who  receiTed  such  sams,  and  n 
and  vhat  has  become  thereof 

And  then  an  inquiry  whether  any  imd  what  snm 
money,  part  of  the  trust  money  in  the  pleadings  mentio 
have  been  advanced  and  paid,  and  -when  and  to  vrl 
and  for  the  benefit  of  any,  and  which,  of  the  childrei 
Ur.  and  Mrs.  Derbishire;  it  is  alleged  that  there  i 
adrances  made  under  the  trusts  of  the  settlement  to 
children,  or  some  of  them.  There  must  also  be  an 
quiry  of  what  the  trust  funds  now  consist ;  and  an  inq 
whether  lit.  Derbishire,  the  husband,  and  his  child 
or  any  and  which  of  them,  have  ever  assigned  or  chai 
their  estate  and  interest  to  or  for  the  benefit  of  any  o 
person  or  persons,  and  who  is  now  interested  under  t1 
charges;  and  with  liberty  to  state  special  circamsta: 
as  to  any  of  those  inquiries. 

The  decree  must  be  without  prejudice  to  the  rights 
interests  of  the  parties  to  the  suit  under  the  will  of 
John  Stuart,  and  reserving  further  directions  and  cos 

Then  as  to  the  cross  suit  of  Hoare  v.  Deritiahire,  th« 
suit  of  the  investigation  which  1  have  given  to  the  cat 
that  Uessrs.  Hoare  have  now  no  title  to  relief.  It  app 
that  they  are  representatives  of  a  deceased  trustee, 
was  under  no  liability  in  respect  of  the  funds,  and 
now  no  interest  whatever  in  the  matter.  This  bill  in 
therefore,  necessarily  be  dismissed  as  a  bill  filed  I 
party  having  no  continuing  interest  in  the  subject  mat 
This  bill  contains,  it  is  true,  charges  of  fraud  a^^^nst  ] 
Derbishire,  which  have  not  been  proved;  on  the  ot 
hand,  it  brings  forward  matter  which  it  was  absulu 
right  and  necessary  should  be  brought  before  the  Co 
and  which  it  would  be  the  duty  of  the  Court  to  atteni 
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in  case  the  Court  had  taken  a  different  view  from  what  it 
does  of  the  transaction  with  Fauntleroy,  and  the  liability 
of  the  Messrs.  Hoare;  and  therefore  I  think  it  right,  in 
dismissing  the  bill,  to  dismiss  it  without  costs  in  respect 
to  Mrs.  Derbishire;  but  I  think  the  other  parties  to  this 
suit  who  have  simply  put  in  answers,  and  raised  no  case 
adverse  to  that  of  the  plaintiffs,  must  have  their  costs  (a). 

(a)  Affirmed  by  the  Lords  Justices,  March  4th,  1853,  see  3  De  G^ 
Maa  &G. 
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Waters  v.  Wood.  j^^  ^^th. 

HIS  was  a  special  case,  stated  between  Mr.  and  Mrs.  a  testator  gave 
Waters,  in  right  of  Mrs.  Waters  (formerly  Harriet  Taylor),  JJ^iooo^^'d 
as  plaintiffs,  and  the  widow  and  residuary  legatee  of  Mr.  aU  the  poUcioi 
Wood,  and  the  executors  under  his  will,  as  defendants.        ance  which  i 

The  will  of  the  testator  Mr.  John  Wood,  dated  the  28th  in  the  Union 
of  April,  1841,  after  the  appointment  of  executors,  and  JSj„^'Je^ffi. 
after   some  pecuniary  bequests,    was  in  the  following  ces,andthe 

^  nonies  payable 

terms: — "  I  give  and  bequeath  to  the  said  Harriet  Taylor"  in  respect  there- 
(now  Harriet  Waters,  the  plaintiff )  "the  sum  of  1000/.,  Jhe^J^ 
and  all  the  policies  of  life  insurance  which  I  have  effected  ^'^j^^^i'^  ^" 
in  the  Union  and  Law  Life  Insurance  OflSces,  and  the  numner.    He 
monies  payable  in  respect  thereof;  and  I  direct  the  same  his  wife  "the 
to  be  paid  to  her  in  like  manner"  as  previously  directed.  S^^LSS^^ 
And  the  will  proceeded  thus : — "  I  give  and  bequeath  to  "^^^^J  .***^® 

eitecxeu  in  any 

my  said  wife  all  and  singular  the  other  policies  of  life  in-  other  offices f 

and  the  gift 
of  hu  re- 
siduary personal  estate  to  his  wife  contained,  in  its  enumeration,  '^  shares  in  public  companies." 
The  testator  never  had  any  ^  policies  '^  effected  on  his  life  in  the  Union  or  Law  Life  Insurance 
Offices,  but  he  had  ** shares^  in  those  offices  and  in  other  offices,  as  well  as  two  policies  on  his  life 
in  one  other  insurance  office.  On  a  ease  stated  between  the  niece  and  widow  of  the  testator: — 
Ileldj  that  the  testator,  imagining  in  error  that  he  had  policies  in  two  offices,  meant  to  give  those 
policies.  That  where  he  meant  to  give  shares  he  has  so  described  them;  and  that,  as  it  could  not 
be  known  what  will  the  testator  would  have  made  if  he  had  not  committed  this  error,  the  Court  held, 
that  the  shares  did,  not  pass  under  the  description  of  policies. 

A  A  A  2 
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3  -which  I  have  effected  in  any  other  office  or 
aad  the  money  payable  in  respect  thereof,  to  and  I 
ovu  absolute  use  and  benefit;"  and  after  other  pec 
l^acies  and  the  devise  of  freehold  estates,  the  « 
scribed  the  testator's  residuary  estate  thus: — "And 
all  singular  my  leasehold  estates,  ready  money,  deb 
and  owing  to  me,  iiinds  and  securities  for  money, 
chattels,  shares  in  ptMic  companies,  and  the  money 
come  due  and  recoverable  in  respect  thereof,  and  a 
rest,  residue,  and  remainder  of  my  personal  estate; 
the  testator  gave  and  bequeathed  the  same  to  his  w: 
her  absolute  use  and  benefit 

The  testator  afterwards  made  a  codicil  to  his  will, 
the  30th  of  July,  1841,  in  which  the  following  recit) 
disposition  were  contained: — "And  whereas  I  ha' 
and  by  my  said  will,  given  and  bequeathed  certain  li 
eurances  therein  mentioned  unto  my  said  wife  absol 
Now,  I  do  hereby  revoke  the  said  bequest  to  my  said 
and  bequeath  the  said  insurances  and  also  all  my  e 
in  the  life  insurance  office  called  the  Sun,  unto  m^ 
wife  for  her  life;  and,  after  her  decease,  I  bequest 
same  unto  the  said  Harriet  Taylor"  (now  Harriet  W 
the  pluntiff) ;  and  except  as  his  will  was  varied  by 
codicil,  the  testator  ratified  and  confirmed  the  same. 

The  testator  afterwards  made  another  codicil  to  his 
dated  the  12th  of  July,  1843,  which,  after  a  recita] 
the  testator  was  possessed  of  certain  Long  Anniutiet 
after  setting  out  the  residuary  bequest  in  his  will 
ceeded  as  follows: — "Now,  I  hereby  revoke  and  : 
void  the  hereinbefore  recited  residuary  bequest,  so  fa 
only  so  far  as  respects  the  said  Long  Annuities." 

The  testator  afterwards  made  two  other  codicils  i 
will,  which  did  not  affect  the  questions  raised  in  the 
and  died  in  184-7 ;  and  his  will  and  the  four  codicils 
proved  in  1848. 

The  testator  had  never  effected  any  policy  of  assui 
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on  his  life,  either  in  the  Union  Life  Insurance  Office  or  in  1852. 
the  Law  Life  Insurance  Office;  but  at  the  date  of  his  will, 
and  up  to  the  time  of  his  decease,  he  was  entitled  to  twen- 
ty shares  in  the  Law  Life  Insurance  Office,  and  to  twenty 
shares  in  the  Union  Life  Insurance  Office,  and  to  six- 
teen shares  in  the  Sun  Life  Insurance  Office,  and  to  seven 
shares  in  the  Sun  Fire  Insurance  Office.  He  had  not  any 
share  in  any  other  public  company  at  either  of  these  pe- 
riods. The  only  policies  of  life  insurance  he  ever  had 
were  two  policies  on  his  own  life  in  the  London  Life  Asso- 
ciation, effected  before  the  date  of  his  will 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  twenty  shares  in  the  Union  Life  Insurance  Office,  and 
the  twenty  shares  in  the  Law  Life  Insurance  Office,  passed 
to  the  plaintiff  Harriet  Waters,  formerly  Harriet  Taylor, 
by  the  bequest  to  her  of  all  the  policies  of  life  insurance 
which  the  testator  had  effected  in  the  Union  and  Law 
Life  Insurance  Offices,  and  the  monies  payable  in  respect 
thereof. 

Mr.  Daniel  and  Mr.  Speed  for  the  plaintiffs. — ^The  shares 
passed  to  Mrs.  Waters,  although  the  testator  inaccurately 
described  these  shares  as  policies;  it  is  clear  that  the  tes- 
tator intended  to  give  to  her  some  beneficial  interest  by 
the  words  he  has  used,  "  the  policies  of  life  insurance  which 
I  have  effected  in  the  Union  and  Law  Life  Insurance  Offi- 
ces, and  the  monies  payable  in  respect  thereof  The 
Court  will  struggle  to  give  some  meaning  and  effect  to 
every  bequest  in  a  will,  and  will  here  read  policies  as 
meaning  shares,  for  the  testator  never  had  any  other  in- 
terest than  shares  in  the  companies  he  named.  They  cited 
Dove  V.  Geary  (a),  Sdwood  v.  MUdmay  (6),  Dobson  v.  Wa- 
terman (c),  GaUini  y.  Noble  (d),  Finch  Y.Ingli8(e),  Pen- 

(a)  1  Vee.  sen.  255.  (d)  3  Mer.  691 . 

(b)  3  Ves,  306.  (c)  3  Bro.  C.  C.  420. 

(c)  Id.  308,  n. 


C1SB8  IH  CfHAVOUT. 

Ucost  T.   Ley  (a),    Eewson    v.   Reed  (b),    and   K 
Wright  (c). 

Mr.  Campbell  and  Hr.  Kenyan  for  tJie  widow 
testator  and  his  residuory  l^atee. — ^Wliere  a  t 
makesabeqnest  of  something  of  which  he  is  notpoa 
it  requires  distinct  evidence  to  satisfy  the  Court  t 
meant  to  give  some  other  thing  which  he  did  pass 
induce  the  Court  to  decide  that  the  testator  gar 
which  he  did  not  describe.  In  Xvana  t.  I^ipp(i 
testator  gave  60001.  3L  per  Cent  Consols  standing 
name.  The  Master,  on  a  reference,  reported  that  tl 
tator  had  no  such  stock,  but  that  he  intended  to  bu 
stock ;  the  Court  however  held  that  the  legacy  fiule 

The  VlGE-CaASCELLOB: — 

It  is  quite  apparent  upon  this  will  and  the  codicil 
the  testator  made  his  will  under  the  belief  that  I 
policies  of  insurance  in  the  Union  and  Law  Life  '. 
ance  Offices,  and  that  what  he  intended  to  give  were 
policies  which  he  imagined  he  had.  That  being  his 
tioQ,  the  testator's  shares  in  these  companies  wool 
pass  under  the  gift  of  policies.  This  case  is  then  vei 
ferent  from  those  in  which  the  testator,  meaning  U 
what  he  possessed,  has  misdescribed  it  The  cases 
for  the  plaintiffs  belong  to  that  class  of  misdescrip 
Uere  the  testator  beUeved  he  had  a  thing  which  fa 
not ;  and  a  gift  of  that  thing  would  not  pass  the 
which  he  had.  Look  at  the  words  of  the  testator 
will,  which  may  pntperly  be  referred  to  in  order  to 
them  to  the  property  which  the  testator  possessed, 
says  vety  expressly  "  all  the  policies  which  I  have  e£ 
in  the  Union  and  Law  Life  Insurance  Offices,  am 

(o)  2  J.  &  W.  207.  gren  v.  Lingren,  9  Be&p.  35 

(b)  6  Miuld.  451.  QufnneS  v.  TVmer,  13  Boa 

(c)  14  Sim.  40(>,  Sec  alao  Lin-         {U)  6  Madd.  91. 
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monies  payable  in  respect  thereof,  and  I  direct  the  same  1852. 
to  be  paid  to  her,"  &c.  Every  word  of  that  would  be  ap- 
propriate to  the  testator's  having  effected  policies  on  his 
own  life,  which  would  produce  a  capital  sum  of  money  at 
his  decease,  which  he  directs  his  executors  to  pay.  Money 
payable  in  respect  of  shares  would  not  be  an  appropriate  ex- 
pression to  describe  them.  The  will  would  rather  dii^ct  a 
transfer  of  the  shares  to  be  made  to  the  legatee.  In  the  next 
line  of  the  will  I  find  the  words  ^^  I  give  and  bequeath  to  my 
said  wife  all  and  singular  the  other  policies  of  life  insur- 
ance which  I  have  effected  in  any  other  office  or  offices.'^ 
There  the  testator  means  the  policies  in  the  London  life 
Association,  and  they  are  put  in  opposition  to  the  shares, 
shewing  plainly  that  by  policies  he  meant  policies.  The 
testator  in  the  will,  and  in  each  of  the  codicils,  mentions 
shares,  plainly  meaning  sharea  We  cannot  say  how  the 
mistake  came  to  be  in  the  testator's  mind ;  but  we  do  not 
know  what  will  he  would  have  made  if  he  had  nqjb  com- 
mitted this  error.  The  principle  upon  which  I  decide 
this  case  is,  that  the  testator,  imagining  erroneously  that 
he  had  policies,  meant  to  give  those  policies,  and  has  de- 
scribed them  as  such,  and  the  Court  could  not  give  the 
legatee  shares.  Where  the  testator  meant  to  give  shares 
he  has  so  described  them. 
The  question  must  be  answered  in  the  negative. 


CASES  IM  OHAKCB^y. 


July  loM.  In  the  Matter  of  Tinkleb's  Tbdsts  ; 

In  the  Ustter  of  The  Obbat  Nokthesh  Railway  C!ompaxt. 

A  tcitator  de-  XlY  his  will,  dated  in  January,  ISiO,  Hr.  Tinkler  devis- 

tttM,  chaiged  ed  all  his  real  estates  to  certun  uses,  charged  with  ao  an- 

to  hi/^ow '^  nuity  of  1001.  a  year  to  his  wife,  for  her  life,  with  power  of 

wUi  powen  of  distress  and  entry,  to  secure  the  annuity. 
rate;  to  her.  Mrs.  Tinkler  received  the  annuity  for  some  time;  bat 

cMDB^vuffi-  ^^  rents  of  the  devised  estates  became  insufficient  to  keep 

^'  "S^"*^  down  the  annuity,  and  an  arrear  of  SOW.  became  due  to 

noitr,  ind  on  Mrs.  Tinkler. 

tMouDo  doe  to        The  CFreat  Northern  Railway  Company  took  certain 

rfUie  diuW  portions  of  the  devised  estates,  and  paid  the  sum  of  262t 

•"»''.*V?™-  as  the  purchase-money  of  the  portions  taken  into  Conit. 
br  *  nUmj  This  was  the  petition  of  Mts.  Tinkler,  praying  that  the 

E^'^'^luio  whole  t)f  the  262A  might  be  paid  out  to  her,  in  discharge  ao 


s; 


far  as  it  would  go,  of  the  arrears  of  annuity  due  to  her. 


Mit'toTOT^  Mr.  G.  J.  Simpnon  in  support  of  the  petition. — Although 

put  dii^uge  the  sum  in  question  formed,  in  fact,  a  part  of  the  corpus 

—Hdd,iiax,'  of  the  estates,  Mrs.  Tinkler  was  entitled  to  it  in  respect  of 

C'Durtwodd  *^®  arrears  due  to  her:  it  was  imposiblefor  any  other  per- 

mt  direct  a        ^■^^  jq  derive  any  benefit  from  it  until  her  annuity  should 

Mu  or  land!  at  ' 

tbo  instance  of    be  fully  paid.    Your  Honour  gave  the  arrears  to  a  jointress 

powfrfdi^  with  powers  of  distress  and  entiy  out  of  a  fund  in  Court 
St  ftf  ^"^  arising  from  the  compensation  in  a  West  India  estate  in 
paqxMe  of  pay-  Qreotheed  V.  EUiot  (a),  a  case  entirely  like  the  present  in 

nan;  yei,  that    principle. 
thoananbe- 

l-fsbu"™" rf  ^^'  ■^**'«P  Clarke  for  the  devisees. — The  fund  in  Court 
tio corpiu,  the    represents  the  land;  and  as  the  annuitant  bentitledonh 

nunuea  produced  i/<**ii 

brecompnlaorjr  to  the  rents  and  profits  of  the  land,  she  is  entitled  only  to 

able  ta^S."™      the  income  of  that  which  represents  it. 

ebarge  the  ar- 

ran;  and  the  ttioncj  waa  ordeied  to  ba  paid  to  the  annuitant. 

(d)  Heard  Nov.  Otb,  1811. 
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The  Vicb-Chancellob: —  1852. 

The  powers  of  distress  and  entry  constituted  a  charge  in  r$ 
of  this  annuity  upon  the  corpus  of  the  estate,  and  no  one  trusts. 
could  have  any  benefit  from  the  estate  until  the  annui- 
tant shall  have  been  paid  all  her  arrears.  Although  the 
Court  would  not  sell  the  estate  at  the  instance  of  a  person 
having  powers  of  distress  and  entry,  only  for  the  purpose 
of  paying  off  the  arrears ;  yet,  as  by  means  of  the  powers  of 
distress  and  entry,  the  devisees  could  not  touch  a  shilling 
of  the  rents  until  the  arrears  were  discharged,  the  annui- 
ty is,  in  a  sense,  payable  out  of  the  corpus. 

As  there  has  been  a  compulsory  sale  of  the  estate  thus 
charged,  the  purchase-money  forms  a  fund  with  which  the 
Court  can  deal:  and  I  think  that  the  money  thus  pro* 
duced  is  available  towards  discharging  the  arrears.  The 
order  will,  therefore,  be  for  payment  of  the  fund  to  Mrs. 
Tinkler. 

MeTEB  v.  SimOKSEN.  Jyl3fl2th. 

X  HIS  was  a  special  case,  of  which  the  following  state-  a  teitator  gaio 
ment  sufficiently  sets  out  the  will  and  facts  on  which  the  o/hjg  reidTand 

questions  arose: —  penonal  estate 

*  ...  .  totnisteesjupon 

Solomon  Meyer,  by  his  will,  made  in  1849,  after  direct-  trust, to  payor 
ing  his  debts  to  be  paid,  and  after  giving  some  specific  dow  to  reoeWe 
and  pecuniary  legacies  and  an  annuity,  gave  his  freehold  i^J^?^/^ 
and  leasehold  estates,  situate  in  HulL  unto  his  wife  Ghista  ter  her  death  he 

gaTe  the  capital 

Meyer^  so  long  as  she  should  continue  his  widow;  and  oyer.   The  wm 
after  her  decease  or  second  marriage,  the  testator  gave  the  direction  w^to 
same  fireehold  and  leasehold  estates  unto  his  children.  *^e  ««»Ternoii 

of  his  estate. 

And  the  testator  then  proceeded  in  the  following  terms: —  Part  of  the 

testator's  es- 
tate consisted 
of  12,000^.,  invested  in  a  partnership.  Under  a  stipulation  in  the  deed  of  partnership,  the  surriving 
partner  gaye  a  warrant  of  attorney  to  the  executors  of  the  testator,  securing  payment  of  the  12,000^ 
by  instalments  of  1500^  a  year,  with  interest  at  5/.  per  cent,  on  the  unpaid  balances: — Held,  that 
tile  rule  laid  down  in  Howe  y.  Lord  Dartnumtky  as  applied  to  this  case,  required  the  trustees  not 
to  conyert  the  property  but  to  set  a  yalue  upon  it,  and  to  give  the  tenant  for  life  4^  per  cent  on  the 
yalue,  and  to  invest  the  residue  of  the  surplus  income,  paying  the  income  of  these  iHTCttments  to 
the  tenant  for  life,  and  appropriating  the  corpus  to  the  remainderman. 


<Uraa  ID  CHAHOBKY. 

*  I  give,  devise,  and  bequeftth  all  the  rest,  residue,  u 
remainder  of  my  real  and  personal  estate  and  effect 
■whatsoever  and  wheresoever,  unto  my  said  wife,  and  1 
any  person  or  persons  who  may  be  executor  or  ezecnbn: 
trustee  or  trustees  of  this  my  vill,  and  their  heirs,  ezeci 
tors,  and  administrators,  for  and  during  the  term  of  ht 
natural  life,  if  she  shall  so  long  continue  my  widow,  apo: 
trust  to  pay  to  or  permit  her,  my  said  wife,  to  receive  th 
income  and  profits  thereof  for  her  use  and  benefit,  so  louj 
as  she  shall  continue  my  widow;  and  from  and  after  he 
decease  or  second  marriage,  I  give,  devise,  and  bequest] 
the  same  unto  my  children." 

The  testator  died  in  the  year  1850,  withoat  having  al 
tered  the  devises  and  gifts  contained  in  his  will,  whid 
was  proved  by  the  said  Gusta  If  eyer,  the  widow,  alone. 

Under  articles  of  partnership,  dated  in  Januaiy,  1850 
between  the  testator  Solomon  Meyer  and  his  son  Ifeyei 
Meyei^  by  virtue  of  which,  upon  the  decease  of  the  testator 
it  was  agreed,  to  the  effect,  that  the  accounts  of  the  part 
nership  should  be  made  up  and  balanced  yearly,  on  oi 
before  the  1st  day  of  January  in  every  year  after  the  yeai 
1850,  during  the  continuance  of  the  partnership;  and  that 
in  case  either  of  the  said  parties  should  depart  this  life 
the  share  of  the  testator  in  the  partnership,  amounting  tc 
12,000^,  should  become  vested  in  the  son,  upon  his  givinj 
a  warrant  of  attorney  to  the  personal  representative  of  th< 
testator,  subject  to  a  defeasance,  by  which  provision  wai 
made  for  the  graduiU  liquidation  of  the  amount  by  yearlj 
instalments  of  16002.  each,  until  the  whole  of  the  12,0001 
Bhonld  be  fully  discharged,  with  interest,  to  be  yearly  paid 
in  the  mean  time  at  5L  per  cent,  per  annum. 

On  the  22nd  of  January,  1851,  the  eon  duly  executed 
a  warrant  of  attorney  to  Mrs.  Gusta  Meyer,  the  widow,  foi 
securing  the  said  debt  of  12,000i,  and  interest,  by  instal- 
ments, according  to  the  provisions  of  the  partnership  deed. 

The  son  duly  paid  the  first  instalment  of  16002.,  witb 
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6002.,  a  year's  interest  at  the  rate  of  5L  per  cent,  per  an-        185S. 
niim  on  12,00(ML,  4o  lim  Hejrer,  in  August,  1851,  when  it 
became  due. 

The  questions  for  the  opinion  of  the  Court  were,  in  sub- 
stance, first,  whether  the  plaintiff^,  Mrs.  Giista  Meyer,  as 
tenant  during  widowhood  of  the  testator's  residuary  es- 
tate, was,  as  between  herself  and  the  testator's  children, 
to  have  the  600Z.,  the  interest  produced  during  the  first 
year  from  the  principal  sum  of  12,0002.,  for  her  own  use,  as 
yearly  income  of  the  testator  s  estate,  or  whether  it  ought 
to  be  treated  as  part  of  the  capital  of  the  testator's  estate? 
And  secondly,  whether  the  plaintiff,  Mrs.  Qiista  Meyer, 
as  such  tenant  during  widowhood,  would  be  entitled  (as 
between  herself  and  her  children)  to  have  the  whole  of 
the  future  payments  of  interest  accruing  during  her  widow- 
hood upon  so  much  of  the  principal  sum  of  12,0002.  as 
should  from  time  to  time  remain  unpaid,  or  any  and 
what  part  thereof 

Mr.  WcUey  for  Mrs.  Meyer,  the  widow. — ^The  will  con- 
tains no  direction  to  convert  the  testator's  property,  and 
the  12,0002L  in  question  in  this  case  must  be  treated  as 
property  remaining  in  specie,  of  which  the  testator  has  ex- 
pressly given  the  income,  which  is  interest  at  the  rate  of  52. 
per  cent  to  the  widow.  The  actual  state  must  be  treated 
as  the  proper  state  of  investment;  and  it  must  be  consider- 
ed to  be  the  duty  of  the  executor  to  permit  the  whole  to 
continue.  Indeed,  under  the  contract  which  the  testator 
has  entered  into,  the  executrix  has  no  power,  by  calling  in, 
to  convert;  and  until  conversion,  the  tenant  for  life  is  en- 
titled to  the  income.  The  present  case  is  distinguishable 
from  Feams  v.  Yov/ng  (a)  and  Taylor  v.  Clarke  (6). 

Mr.  Ooldamid  cited  Hofve  v.  Lord  Dartmoulh  (c). 

(a)  9  Ves.  649.  {h)  1  Hare,  161.  (c)  7  Ves.  137. 


Ham 

BntoNmi, 
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The  VioB  Chahcbllob  : — 

The  priaciple  questioii  raised  in  this  case,  which  ii 
one  familiar  to  the  Court,  is  correctly  laid  down  in  ffom 
V.  Lord  Dartmouth  (a).  The  only  difficolty  that  has  oc- 
curred is  as  to  the  mode  of  applTing  that  principle  to 
the  several  cases  as  they  arise.  There  are  three  distinct 
classes  of  cases  to  which  the  principle  applies:  Fiis^ 
where  the  subject-matter  of  the  bequest  is  either  inrested 
in  the  funds  or  in  some  security  of  which  the  Cktort  ap- 
proves ;  there  conversion  is  not  necessary,  and  the  tenant 
for  life  takes  the  interest  of  the  fund  as  it  is,  and  the  co^ 
pus  belongs  to  those  in  remainder.  The  second  class  i^ 
where  part  of  the  estate  can  be  sold  and  converted  so  u 
not  to  sacrifice  the  interest  of  the  tenant  for  life  or  of  the 
remainderman i  such  a  case  is  .one  of  partial  conversion, 
and  the  proceeds  of  the  part  converted  must  be  laid  out  on 
the  permanent  securities  approved  of  by  the  Court,  of 
which  the  tenant  for  life  will  take  the  interest,  and  the 
remainderman  the  corpus.  The  third  class  is,  where 
property  is  so  laid  out  as  to  be  secure,  and  to  produce  a 
lai^  annual  income,  but  is  not  capable  of  immediate  con- 
version without  loss  and  damage  to  the  estate,  as  in  (?t6- 
aon  V.  Bott  (b)  and  Galdecott  v.  CaldecoU  (c) ;  there,  the 
rule  is  not  to  convert  the  property,  but  to  set  a  value  upon 
it,  and  to  give  to  the  tenant  for  life  U.  per  cent,  on  such 
value,  and  the  residue  of  the  income  must  then  be  invest- 
ed, and  the  income  of  the  investment  paid  to  the  tenant 
for  life,  but  the  corpus  must  be  secured  for  the  remainder- 
man. 

The  present  case  comes  within  the  last  class.  The  tes- 
tator has  entered  into  such  an  arrangement  as  to  part  of 
his  estate  as  may  be  considered  beneficial  A  sum  of  mo- 
ney is  to  be  paid  off  to  his  estate  by  instalments  in  eight 

(a)  7  Veo.  137.        (6)  7  Ves.  80.        (c)  1  Y.  &  C.  C.  C.  312. 
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years,  and  the  money  remaining  due  is  to  bear  interest  at        1852.  { 

51  per  cent.     Now,  suppose  this  arrangement  had  been       mvtbr 

made  to  extend  the  time  of  payment  over  twenty  years,      ^^^'  '     \ 

and  that  102.  per  cent  had  been  the  interest  payable  in  the 

interval,  it  could  not  be  contended  that  the  tenant  for  life 

would  be  entitled  to  the  whole  of  that  interest,  nor  is  she 

entitled  to  the  whole  interest  at  51.  per  cent.    The  usual 

rule  is,  that  the  tenant  for  life  is  entitled  to  interest  at 

the  rate  of  42.  per  cent. ;  that  rule  must  be  applied  here.  I 

The  declaration  must  be,  that  the  tenant  for  life  is  en- 
titled to  interest  at  the  rate  of  42.  per  cent,  on  the  sum 
from  time  to  time  remaining  due;  that  the  difference  be- 
tween the  42.  per  cent,  and  52.  per  cent  must  be  invested; 
and  that  the  dividends  on  these  investments,  as  they  shall 
be  made,  must  be  paid  to  the  tenant  for  life;  and  it  must 
be  declared  that  the  legatees  in  remainder  are  entitled, 
after  the  death  or  second  marriage  of  the  tenant  for  life, 
to  the  corpus  of  the  original  fnnd,  and  the  corpus  of  the 
fund  to  be  produced  by  the  investments  of  the  surplus  in- 
terests beyond  62b  per  cent  from  time  to  time. 


# 
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Jub/  6A  A  HaeRISOK  p.  BbOWH. 


Aj^^_      1  HIS  WW  a  biU  filed  by  the  plaintiff,  as  the  pubHc  offi 

puiy.nibuitiiig  COT  of  the  SuDderUnd  Joint-stock  Bankine  CompanT 
ODdcc  lite  7  D  IT      J 

Geo.  4,  c  46,  Mgainst  MeaETS.  Ilobert  Brovn,  Hill,  Parker,  Clay,  anc 
inio^Dt,  uid  Watson,  being  Bome  of  the  directors  of  the  Company,  and 
Mued  u  artj    aiHiinflt  Mj.  Thomas  Brown. 

on  bdiinuB,  ° 

the  poHic  offi-  The  bill  stated  several  undertakings  of  the  directors  in 
nJt,  dwising'  the  purchase  of  ships  and  collieries,  by  means  of  vhich 
to^wr^i^de-  *^*  Banking  Company  had  become  insolvent;  and  trans- 
finduu,  wiih  actions  with  the  defendant  Thomas  Brown,  the  brother  of 
ths  time  wfaen  the  defendant  Robert  Brown,  in  the  course  of  which  llto- 
wtattit^oa,  '^^^^  Brown  became  largely  indebted  to  the  Company;  and 
brnuonof  on-  jj^f;  Thnmas  Brown  became  bankrupt.  The  bill  alleged, 
■othoriwd  ipo-  ^  ^'     ' 

cnUtiouindiip-  that,  upon  the  bankruptcy  of  the  defendant  Thomas  Brown, 

S«fM,aDdafk  the  defendants  Robert  Brown,  Hill,  Parker,  Clay,  and 
S5'»i^  Watson,  foresaw  that  the  investigation  of  the  affairs  of  th« 
•'.»™4«™°»  defendant  Thomas  Brown,  under  the  bankruptcy,  would 
to  tba  <wmnnr<  necessarily  lead  to  a  public  disclosure  of  the  true  state  of 
m«de™»fcnd-  ^^  affairs  of  the  bank,  and  the  improper  dealings  and 
•"'•■j^P^r  transactions  of  the  directors  in  conoection  therewith;  and 
n«ctof«])  that  the  defendanta,  accordingly,  with  a  view  to  obviate 
■nd  pwtimtarly  Buch  a  result,  devised  and  entered  into  a  scheme  that  the 
toh.™  thBdMd  ,;reditors  of  the  defendant  Thomas  Brown,  other  than  the 
the  donmrrCT  of  gg\^  Banking  Company  and  the  defendant  Robert  Brown, 
Tec\an—HM,  whose  debts  amounted  to  about  485K.  158.  Id.,  should  be 
wJproMiy  P"<i  a  composition,  which  they  were  willing  to  accept,  of 
iiuiitDtcd  by      ioa_  ;„  the  pound  upon  the  amount  of  their  debts;  and 

the  public  offi- 

cei,Bltbough  that  thereupon  the  bankruptcy  of  Thomas  Brown  should 
w'^SS'io     be  annulled;  that  Robert  Brown  should  advance  the 

CBCI7  on  bnii- 

wu  not  necoini;  to  nuke  the  directon  and  tniitSM,  who  wire  not  chaj;ged  with  the  unproper 
tnoHctioni  and  &iiud,  partie*;  but,  it  uppooring  that  the  mansger  wai  miicd  up  in  the  traneac- 
tiouB,  that  it  wbi  ntccwaiy  to  make  him  a  parly. 

Hdd,  alH),  that,  although  there  were  eeieral  dittinct  InuDactioni,  ai  lo  which  the  liabilitiee 
might  be  leTciai,  yet  that  it  would  lead  to  a  miKhievDut  multiplicity  of  auiu  \(  the  dcnundB  were 
dirided)  and  a  demuim  lor  multibriouineu  wu  dinlloired. 
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amount  of  such  composition,  and  be  repaid  as  to  half        1852. 
thereof  by  the  Banking  Company;  that  Robert  Brown     ^HRwawf 
and  Thomas  Brown  should  relinquish  in  favour  of  the  ^' 

Company  certain  portions  of  the  property  which  had  been 
conveyed  and  assigned  to  him  Robert  Brown  by  the 
defendant  Thomas  Brown ;  that  Thomas  Brown  and  Ro- 
bert Brown  should  be  released  from  all  debts  and  liabilities 
to  the  Banking  Company;  and  that  the  whole  of  the  debt 
of  30,561Z.  0&  6d.y  due  to  the  Banking  Company,  should  be 
treated  as  the  sole  debt  of  the  defendant  Thomas  Brown ; 
and  that  Robert  Brown  should  also  be  released  from  all 
claims  and  demands  of  the  Banking  Company  in  respect 
of  any  dealings  and  transactions  between  the  Company 
and  the  defendant  Thomas  Brown ;  that  the  arrangement 
was  carried  out  by  a  deed  dated  the  21st  of  August,  1851, 
which  was  set  out  in  the  bill ;  and  it  also  stated  that  the 
bankruptcy  of  Thomas  Brown  was  superseded.  The  bill 
stated  a  meeting  of  the  directors  of  the  Company,  held  on 
the  2Jst  of  August,  1851,  at  which  the  defendants  Robert 
Brown,  Parker,  Clay,  and  Watson  were  present,  when  re- 
solutions were  passed  confirming  the  arrangement  and  car- 
rying it  out,  so  far  as  the  Company  were  concerned. 

The  bill  charged,  that,  at  the  date  of  the  indenture  of  the 
21st  of  August,  1851,  the  debts  and  liabilities  of  Thomas 
Brown  to  the  said  Banking  Company,  including  the  said 
sum  of  30,56H  Oa.  6(2.,  mentioned  in  the  deed,  amounted 
to  4fO,(K)02b ;  and  that  the  property  which  the  deed  purported 
to  assign  to  or  for  the  benefit  of  the  Banking  Company, 
would  not,  if  realised,  produce  a  dividend  of  5&  in  the 
pound  upon  the  amount  of  the  debt  of  Thomas  Brown  to 
the  Banking  Company. 

The  bill  stated,  that  the  Banking  Company  stopped 
payment  in  1851,  and  had  ceased  to  carry  on  business 
since  that  date,  except  for  the  purpose  of  winding  up  its 
afiairs. 

It  appeared  upon  the  statements  and  charges  in  the  bill^ 


ISffS. 
HiBJuaoN 
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that  the  manager  of  the  Company  had  taken  part  in  tl 
transactions  by  making  entries  of  them  in  the  booki  i 
the  Company. 

As  to  certun  of  the  transactions,  the  bill  charged  son 
only  of  the  defendants  as  primarily  liable ;  and  as  to  otlit 
transactions,  it  chained  others  of  them  as  primarilj  liable 
but  as  to  all  the  defendants,  it  charged  a  general  Habilit 
to  the  Company. 

The  prayer  was  for  a  declaration  that  the  indenture  o 
the  21st  of  August,  1861,  and  the  resolutions  of  the  dt 
rectors  of  the  Company  of  that  date,  -were  Toid  as  agains 
the  Company ;  and  that  each  of  the  defendants  might  bi 
charged  with  aoy  balance  due  from  or  answerable  bj 
the  others  of  them,  and  with  all  losses  sustained  by  th< 
Company  in  consequence  of  the  use  of  the  funds  of  the 
Company  in  the  purchase  of  any  ships  or  collieries,  or  in  th( 
navigation  of  any  ships,  or  the  working  of  any  collieries, 
and  with  all  losses  sustained  by  the  Company  through  an; 
breaches  of  trust  in  the  several  transactions  on  the  part 
of  the  defendants  or  either  of  them,  or  through  their  de- 
fault, and  with  all  losses  sustained  since  the  year  1847. 

This  was  the  demurrer  of  the  defendant  Robert  Brown 
for  want  of  equity ;  and  on  the  ground  that  the  Sunderland 
Joint-stock  Banking  Company  was  a  necessary  party  to  tht 
bill,  but  that  the  shareholders  were  not,  nor  were  then 
any  parties  to  the  bill  who  could  properly  represent  tfa« 
Company;  and  also  on  the  ground  that  the  several  otbei 
directors  and  trustees  during  the  period  of  the  transactioni 
questioned,  and  the  present  directors  and  the  trustees  o 
the  Company,  were  necessary  parties. 


Mr.  Russell,  Mr.  TerreU,  and  Mr.  Matiind(Ue  i  n  support  o 
the  demurrer. — This  demurrer  for  want  of  equity  is  good 
The  public  officer  is  not  authorised  on  behalf  of  the  Com 
pany  to  sue  a  director  as  such.  This  is  a  Joint-stock  Com 
pany,  carrying  on  business  as  bankers  under  the  proyisioni 
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of  the  7  Geo.  4,  c.  46.  The  9th  (a)  section  of  that  Act 
authorises  such  Company  to  sue  in  the  name  of  the  pub- 
Kc  officer,  but  its  object  was  to  obviate  a  difficulty  in 
suits  as  between  the  Company  and  their  customers,  and 
the  persons  entering  into  transactions  with  the  Company 
as  an  individual,  and  not  in  relation  to  internal  liability 
as  between  the  members  of  the  quasi  corporation.  It  has 
been  decided  in  Seddon  v.  Conndl  (b)y  that  a  shareholder 
in  a  Company  cannot  sue  the  Company  in  the  name  of  the 
public  officer  in  respect  of  a  fraud  charged  to  have  been 
practised  on  him,  in  inducing  the  shareholder  to  purchase 
the  shares;  and  the  present  is  the  converse  of  that  case, 
and  must  depend  on  the  same  principle. 

But,  even  if  the  public  officer  were  competent  to  sue  the 
defendants  in  respect  of  claims  such  as  the  present,  his 


(a)  By  section  9  of  7  Geo.  4, 
c.  46,  it  is  enacted,  ^'That  all  ac- 
tions and  suits,  and  also  all  pe- 
titions to  found  any  commission 
of  bankruptcy  a^inst  any  per- 
son or  persons  who  may  be  at  any 
time  indebted  to  any  such  co- 
partnership  carrying  on  business 
under  the  provisions  of  this  Act, 
and  all  proceedings  at  law  or  in 
equity  under  any  commission  of 
bankruptcy,  and  all  other  pro- 
ceedings at  law  or  in  equity  to 
be  commenced  or  instituted  for 
or  on  behalf  of  any  such  copart- 
nership against  any  person  or 
persons,  bodies  politic  or  corpo- 
rate, or  otheiTsi,  whether  members 
of  such  copartnership  or  other- 
wise, for  recovering  any  debts  or 
enforcing  any  claims  or  demi^ds 
due  to  such  copartnership,  or  for 
any  oliier  matter  relating  to  the 
concerns  of  such  copartnershipi 
shall  and  lawfully  may,  from  and 
after  the  passing  of  this  Act,  be 

VOL.  V.  B  B 


commenced  or  instituted  and  pro- 
secuted in  the  name  of  any  one 
of  the  public  officers  nominated 
as  aforesaid  for  the  time  being  of 
such  copartnership,  as  the  nomi- 
nal plaintiff  or  petitioner  for  and 
on  behalf  of  such  copartnership ; 
and  that  all  actions  or  suits  and 
proceedings  at  law  or  in  equity, 
to  be  commenced  or  instituted  by 
any  person  or  persons,  bodies  po- 
litic or  corporate,  or  others,  whe- 
ther members  of  such  copartner- 
ship or  otherwise,  against  such 
copartnership,  shall  and  lawfully 
may  be  commenced,  instituted, 
and  prosecuted  against  any  one 
or  more  of  the  public  officers  no- 
minated as  aforesaid  for  the  time 
being  of  such  copartnership  as 
the  nominal  defendant  for  and 
on  behalf  of  such  copartnership." 
[The  rest  of  the  section  relates  to 
criminal  proceedings.] 
(b)  10  Sim.  6S. 


1852. 
Harrison 

V, 

Brown. 


B 


D.  a  S. 


Hakrikn 
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BQthority  vould  cease  as  soon  as  the  Compaoy  hai 
to  exist  as  a  Banking  Company.  The  llUi  sectioi 
7  Geo.  4,  c.  iS  (a),  expressly  contemplates  the  suits 
public  officers  to  be  agatnet  them  as  the  office 
"  Ckipartnersbip  carrying  on  business  under  the  pn 
of  this  Act"  This  passage  is  an  exposition  of  tl 
autborised  in  the  9th  section,  and  clearly  indical 
the  legislature  intended  the  intervention  of  a  pubU 
to  be  limited  to  the  period  whilst  the  Company  n 
rying  on  bosiness,  and  that  his  right  to  sne  ceased 
ceasing  of  the  Company  to  carry  on  business.  1 
Joint-stock  Banking  Company  has  ceased  to  ca 
business,  the  authority  of  the  public  officer  to  sue 
and  the  suit  must  be  by  one  or  more  of  the  mem 
the  Company  on  behalf  of  all  except  the  defend 
in  ordinary  cases  of  large  Companies. 

The  transactions  involyed  in  this  suit  e^resslj 
acts  in  which  the  manager  took  part,  and  he  is  a  ne< 
party  to  the  suit  More  remotely  they  affect  all  th< 
directors  and  the  trustees,  and  they  ought  to  har 
made  parties.  The  variouB  transactions  in  respect  oJ 
reUef  is  sought,  are  distinct,  and  may  aSect  varioi 


(6)  By  section  11  of  the  above 
Act,  it  ia  farther  enacted,  "  That 
all  and  every  decree  or  decjreea,  or- 
der or  orders,  made  or  pronounc- 
ed in  anj  etut  or  proceeding  in 
any  Court  of  equity  ag&inst  any 
puUic  officer  of  any  such  copart- 
nership, carrying  on  bnaineas  un- 
der the  provisions  of  this  Act, 
shall  hare  the  like  effect  and  oper- 
ation upon  and  against  the  pro- 
perty and  funds  of  such  copart- 
nership, and  upon  and  against 
the  persons  and  property  of  eveiy 
or  any  member  or  members 
thereof  as  if  every  or  any  such 


members  of  such  eopari 
were  parUea  members  be 
Court  to  and  in  any  aocfa 
proceeding  and  tlutt  it  al 
may  be  lawful  for  any  C 
which  such  order  or  deer 
have  been  made,  to  cam 
order  and  decree  to  be  e 
agsinat  every  or  any  nati 
such  copartnersbip,  in  ]ji 
ner  as  if  every  member 
copartnership  were  partiei 
such  Court  to  and  in  sn 
or  proceeding,  and  &lthoi 
such  members  are  not  beJ 
Court" 
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sons  in  distinct  rights;  the  bill  is,  therefore,  objectionable        13IS2. 

for  multifariousness.  Harrison 

They  cited  Hxighea  v.  Thorpe  (a),  Wilson  (P.  0.)  v.  Cra-  bhoWn. 
ven  (6),  and  Steward  v.  Dunn  (c). 

Mr.  DanieU  and  Mr.  21  Stevens  in  support  of  the  bilL — 
The  plain  meaning  of  the  enactment  is,  to  give  the  public 
officer  authority  to  sue  in  all  matters,  in  relation  as  well 
to  the  internal  management  of  the  Company  as  to  its 
transactions  with  strangers.  The  case  of  Seddon  y.  Oonnell 
was  a  case  of  litigation  between  one  member  of  a  joint- 
stock  Company  against  other  members  of  the  Company, 
charging  fraud,  and  seeking  relief  in  respect  of  fraud,  with 
which  the  whole  Company  was  not  chargeable ;  it  was  un- 
necessary and  improper  in  such  a  case  to  make  the  public 
officer  a  party  in  such  a  suit.  Here  it  is  the  Company 
that  charges  the  defendant  with  fraud,  and  seeks  relief 
against  losses  occasioned  thereby.  The  public  officer  pro- 
perly represents  the  Company,  by  authority  of  the  Act, 
and  is  therefore  properly  the  plaintiff.  The  fraud  is  charged 
against  those  only  who  are  made  parties  as  defendants, 
and  no  other  members  of  the  Company  are  necessary  par- 
ties In  Davidson  v.  Cooper  (d),  Mr.  Baron  Parke  intimated 
an  opinion  that  a  public  officer  could  sustain  an  action 
afler  the  Banking  Company  had  ceased  to  carry  on 
business. 

Mr.  Russell  in  reply. 

The  Vicb-Chanobllor  now  delivered  judgme  nt — [After     July  ^h. 
shortly  stating  the  case  made  by  the  bill  and  its  prayer, 
he  proceeded:] 

Robert  Brown,  one  of  the  defendants,  has  demurred  to 

(a)  6  M.  &  W.  656.  (c)  11  M.  &  W.  63. 

(h)  8  M.  &  W.  584.  (flO  11  M.  &  W.  778. 

BBB  2 
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iSfia.  this  bill  on  Tarions  grounds:  the  first,  and  most  ii 
Hiiuimii  ant,  being  that  for  vant  of  equity.  It  has  been  a 
Bkowk.  '•^*'  *'**  plaintiff,  as  the  public  officer  of  the  Compa 
not  the  proper  person  to  institute  the  present  sai^ 
that  be  could  not,  in  that  character,  maintain  it.  I 
considered  the  objection  raised  by  this  demurrer,  ai 
of  opinion  that  it  cannot  be  sustained.  The  object 
suit  is  to  recover  from  the  defendants,  who  most  si 
taken  to  be  partners  in  the  hank,  certain  amounts,  i 
according  to  the  allegations  in  the  bill,  they  were 
to  pay  and  make  good  to  the  funds  of  the  partnt 
The  Joint-stock  Banking  Act  (the  7  CFeo.  4,  c.  46, 
under  -which  the  Sunderland  Joint-stock  Banking 
pany  exists,  provides,  that  all  proceedings  at  law 
equity  to  be  commenced,  for  or  on  behalf  of  any  su 
partnership  as  that  Act  related  to,  against  any  pen 
persons,  bodies  politic  or  corporate,  or  others,  wl 
members  of  such  copartnership  or  otherwise,  for  re< 
ing  any  debts  or  enforcing  any  claims  or  demands  < 
such  copartnership,  or  for  any  other  matter  relating 
concerns  of  such  copartnership,  shall,  or  lawiiilly 
afler  the  passing  of  that  Act,  be  commenced,  or  insti 
or  prosecuted  in  the  name  of  the  public  officer  for  th 
being  of  such  copartnership,  for-  and  on  behalf  of  su 
partnership. 

The  present  suit  appears  to  me  to  be  precisely  ' 
the  scope  of  this  provision, — and  why  not?  It  ha 
contended,  that  the  suit,  if  instituted  at  all,  shouh 
been  a  suit  by  some  one  or  more  of  the  partners  on 
of  all ;  but  nothing  has  been  suggested  shewing  th. 
substantial  or  practical  good  could  arise  from  a  s 
framed,  rather  than  from  a  suit  constituted  as  the  p 
The  rights  of  the  Banking  Company  could  be  en 
with  as  much  effect  in  the  present  suit  aa  in  a  suit 
other  form ;  as  regards  the  defendants,  they  are  in  no 
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condition  from  being  proceeded  against  in  this  form,  and         1852. 

there  is  no  ground  of  defence  of  which  they  could  have      hIrImon 

availed  themselves  in  any  other  form  of  proceedinsc  which       «  *''  ' 

;        .  ^  °  Brown. 

is  not  open  to  them  in  this  suit.  The  firame  of  the  present 
suit  appears  to  be  more  beneficial  for  the  defendants,  in- 
asmuch as  any  decree  or  order  in  it  will  personally  bind 
all  the  partners,  and  might  be  enforced  against  them.  This 
view  is  in  accordance  with  the  case  otSeddon  v.  CormeU(a), 
a  decision  in  which  I  concur.  There  is  nothing,  therefore^ 
in  the  defence  for  want  of  equity. 

The  second  objection  is,  that  the  suit  is  multifarious; 
but  it  would  lead  to  a  mischievous  multiplicity  of  suits  if 
the  demands  against  these  persons  were  to  be  divided,  and 
I  must  overrule  the  demurrer  on  this  ground. 

The  last  ground  of  demurrer  is,  for  want  of  parties^ 
Under  the  particular  circumstances  of  this  case,  the  mana- 
ger is  a  necessary  defendant,  and  the  demiirrer  must  be 
allowed  on  this  ground,  but  without  costs,  and  with  liberty 
to  the  plaintiff  to  amend. 

(a)  10  Sim.  58. 


J«^7tA. 
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FOOTNZB  V.  STVBaiB. 


a^^^B    J-HIS  was  a  claim  filed  by  the  ueignee  of  »  ji 

!^g^^  *"*     debt  against  tbe  provisional  assignee  under  the  in 

der  1  &  2  Vict  of  the  debtor,  and  agunst  another  defendant  who 

entiiicd  to  &      to  be  a  mortgagee  of  certain  copyhold  hereditai 

de^^fore-    ^^^  debtor,  seeking  to  redeem  the  mortage  and  i 

Mh-  to  one  fof    jiig  equity  of  redemption,  or,  in  the  alternative^  fc 

Foim  of  tDch  The  judgment  was  registered  in  the  Court  of  ( 

Pleas  on  the  24th  of  April,  1861,  and  waa  assigne 

pliuntiff  by  an  indenture  of  the  let  c^  April,  18fi 

pliuntiff  bad  been  in  poeaeosion  of  tiie  copyholds  i 

elegit  upon  his  judgment 

Hr.  ffaUett  supported  the  claim,  and  contendi 
tbe  plaintiff  was  entitled  to  an  order  ibr  {breclosu 
cited  Ford  v.  Wastea  (a). 


Mr.  0^>ome  appeared  for  the  provisional  aesignf 

The  Vicb-Chancellob  said,  that  the  plaintiff  - 
entitled  to  a  foreclosure.  In  the  caee  of  a  chai 
remedy  was  an  order  for  sale.  An  agreement  for 
gage  gave  a  right  to  foreclosure,  but  a  mere  charge 

Tbe  order  directed  an  account  of  what  was  dut 
pluntiff  for  principal  and  interest,  under  the  assij 
of  the  Ist  of  April,  1852,  and  of  tbe  rents  and  profiti 
copyholds  received  by  the  plaintiff,  or  which,  but 
wilful  default,  ought  to  have  been  so  received;  and 
provisional  assignee  pajring  what  should  appear  to  b< 
the  plaintiff,  afler  deducting  what  he  should  have  1 
charged  with,  together  with  his  costs,  within  six  i 

(a)  6  Hare,  229;  &  C,  2  Phil.  591. 
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after  the  Master  should  have  made  his  report,  at  such  time 
and  place  as  the  Master  should  appoint,  the  plaintiff  ws^ 
to  deliver  up  all  deeds  in  his  possession  or  power  relating 
to  the  copyholds  upon  oath;  but,  in  default  of  the  provi- 
sional assignee  paying  to  the  plaintiff  such  principal,  in- 
terest, and  costs,  the  copyholds  were  to  be  sold,  with  the 
approbation  of  the  Master,  and  the  money  to  arise  from 
the  sale  was  to  be  paid  into  the  Bank  to  the  credit  of  the 
cause,  and  applied  in  payment  of  what  should  be  found 
due  to  the  plaintiff  for  principal,  interest,  and  costs,  af- 
ter such  deduction  as  aforesaid;  and  in  case  of  such  sale, 
further  directions  and  costs  were  reserved  till  after  the 
Master  should  have  made  his  report;  and  all  parties  were 
to  be  at  liberty  to  apply. 
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r. 

Sturois. 


Bbyan  v.  Mansion.  j^^  19^ 

Jane  Clementina  bryan  by  her  win,  dated  the  AtettatrixgaTe 

10th  of  August,  1819,  among  other  things,  gave  to  four  J^J*^„*^ 
trustees  (all  since  deceased)  the  capital  sum  of  29,5582.  to  pay  the  divi- 
Ss,  lOd,  4t  per  Cent.  Annuities,  subsequently  converted  niece;  and,after 
into  34  per  Cent.  Annuities,  upon  certain  trusts,  in  the  hMhuibmd 

should  suryiTe 
her,  and  she  should  leave  no  ''issue'^  living  at  her  decease,  then  to  the  hushand  for  life;  but  if 
she  should  leave  **  issue,"  then  upon  trust  to  pay  a  moiety  of  the  dividends  to  the  hnsband,  and 
to  apply  the  other  moiety,  during  his  life,  for  the  benefit  of  ^'  such  issue,**  during  their  minorities. 
After  the  decease  of  the  niece  as  to  one  moiety  of  the  fund,  and  after  the  decease  of  the  survivor  of 
her  and  her  husband  then  as  to  the  whole  of  the  iund,  the  trust  was  to  transfer  and  divide  the  same 
unto  and  amongst  the  **  children**  of  the  niece,  the  shares  of  sons  to  be  vested  at  twenty-one,  and  of 
daughters  at  that  age  or  marriage  with  consent,  with  survivorship  in  case  of  the  death  of  any  child 
before  his  portion  should  become  vested,  with  a  provision  for  maintenance  for  ^  children**  during 
minority;  and,  in  case  the  niece  should  die  in  the  lifetime  of  the  husband  leaving  issue,  and  aU 
should  die  and  unmarried,  then  the  trust  was  to  pay  the  whole  of  the  dividends  unto  the  husband. 
^  And  from  and  after  the  decease  of  my  said  niece  and  her  husband,  and  the  survivor  of  them,  and 
failure  ofiastte  of  my  said  niece,  upon  trust  to  transfer  the  fund  to  other  persons : — Hddy  that  the 
word  *^  issue  **  in  previous  ports  of  the  will  obviously  meant  **  children,**  and  that  the  gift  over  on 
failure  of  **  issue  ^*  meant  a  &ilure  of  **  children;**  and  that  the  gift  over  took  effect. 

It  is  a  rule  of  construction  that  where  there  is  a  gift  to  some  only  of  a  dass,  and  then  a  gift  over 
upon  failure  of  all  the  class,  it  is  to  be  construed  upon  failure  not  of  the  whole  class,  but  of  those 
only  who  are  specified  befiDre. 


1862. 
Mansion. 
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following  terms: — "That  they  and  the  guirivore 
survivor  of  them,  and  the  executors  and  administi 
of  such  survivor,  do  and  shall  pay  and  apply  the 
dends  and  produce  thereof  when  and  as  the  same 
be  received  unto  my  niece  Mary  Doyle,  wife  of  Sir 
Milley  Doyle,  K.C.B.,  for  her  life;  and  afler  her  det 
in  case  her  husband,  the  said  Sir  John  Milley  X 
shall  survive  her,  and  she  shall  have  no  issue  living  a 
decease,  then  to  the  said  Sir  John  Uilley  Doyle  fo 
life;  but  in  case  she  shall  leave  issue,  then  one  moic 
half  part  only  of  such  dividends  and  produce  to  be 
to  the  said  Sir  John  Milley  Doyle  for  his  life,  ant 
other  moiety  thereof  to  be  applied  during  hia  life  to  < 
the  benefit  of  such  issue  of  my  said  niece,  or  f<n- 
maintenance,  education,  or  advancement  during  the 
spective  minorities  as  my  said  trustees  for  the  time 
shall  think  fit  and  proper ;  and  firom  and  after  the  de 
of  my  said  niece,  then  as  to  one  moiety  or  half  part  < 
sEud  capital  stock,  and  after  the  decease  of  the  survii 
my  said  niece  and  of  her  said  husband,  then  as  t 
whole  of  the  said  capital  stock,  upon  trust,  to  pay,  t 
fer,  and  divide  the  same  respectively  unto,  between 
amongst  the  children  of  my  said  niece,  either  by  hei 
present  or  any  future  husband,  in  the  shares  and  pi 
tions  and  in  the  manner  following:  that  is  to  say, if 
shall  be  only  one  such  child,  the  whole  to  such  only  i 
hut  if  there  shall  be  a  son  and  one  or  more  younger 
or  children,  then  one-half  part  thereof  to  such  son 
the  other  half  part  thereof  unto  and  equally  amongsl 
younger  children,  the  shares  of  sons  to  becouie  vest 
their  respective  ages  of  twenty-one,  and  of  daughti 
their  respective  ages  of  twenty-one  years,  or  at  their 
.  riage  with  the  consent  of  his  or  their  parents  or  guar 
which  shall  first  happen;  and  in  case  of  the  death  < 
such  child  before  his  or  her  portion  shall  become  v 
the  same  to  be  divided  ciiually  between  the  brothei 
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the  sisters  of  the  child  so  djiBg,  and  to  become  payable  1852. 
in  like  manner  as  their  original  shares ;  and  in  case  there  bryaiT 
shall  be  only  daughters^  the  whole  to  be  divided  equally  __  ^' 
between  such  daughters,  and  to  be  paid  and  payable  at 
the  times  and  in  the  manner  hereinbefore  mentioned; 
and  my  will  is,  that  my  said  trustees  for  the  time  being 
shall,  during  the  minority  of  any  of  the  children  of  my 
said  niece,  apply  all  or  any  part  of  the  interest  of  the  ex- 
pectant portion  of  such  children  in  or  towards  their  re- 
spective maintenance,  education,  or  advancement,  as  my 
said  trustees  for  the  time  being  shall  think  fit;  and  in 
case  my  said  niece  shall  depart  this  life  in  the  lifetime  of 
her  said  present  husband  leaving  issue,  and  all  such  issue 
shall  depart  this  life  under  age  and  unmarried  during  the 
lifetime  of  her  said  husband,  then,  in  trust,  to  pay  the 
whole  of  the  said  dividends  and  interests  to  the  said  Sir 
John  Milley  Doyle.  And  after  the  decease  of  my  said 
niece  and  of  the  said  Sir  John  Milley  Doyle,  and  the 
survivor  of  them,  and  on  failure  of  issue  of  my  said 
niece,  upon  trust  to  pay  and  transfer  the  whole  of  the 
said  capital  stock  unto  and  equally  between  and  among 
all  the  daughters  and  younger  children  of  my  nephew 
George  Bryan,  Jun.,  Esq.,  to  become  vested  and  payable 
to  such  daughters  and  younger  children  at  such  ages 
and  times,  and  in  such  manner,  and  with  such  powers 
of  maintenance,  as  are  hereinbefore  directed  with  respect 
to  the  children  of  my  said  niece ;  and  the  dividends  to  ac- 
cumulate until  such  child  or  children  of  my  said  nephew 
shall  become  entitled  thereto  under  this  my  will,  or  until 
the  decease  of  my  said  nephew,  which  shall  first  happen. 
And  in  case  my  said  nephew  shall  depart  this  life  without 
any  child  or  children  who  shall  become  entitled  under 
this  my  wiU,  then  I  direct  that  my  said  trustees  or  trustee 
shall  pay  and  transfer  the  whole  of  the  said  capital  stock 
unto  and  amongst  such  person  or  persons  as  shall  be  then 
my  next  of  kin,  entitled  under  the  statute  of  distribution 
of  an  intestate  s  estate."'    And  as  to  all  the  residue  of  her 
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effects,  the  testatrix  gave  the  same  to  her  said  niece,  1 
Doyle. 

The  testatrix  died  in  1819.  The  tmat  funds,  aitei 
decease,  were  transferred  into  the  names  of  the  four  i 
tees,  and  the  dividends  were  paid  to  Lady  Doyle. 

In  a  suit,  commenced  in  1814,  by  the  daughters 
younger  children  of  tfr.  Oeorge  Bryan,  by  their  £athi 
next  friend,  as  having  contingent  interests  in  the  i 
fund,  the  fund  was  paid  into  Court;  and  the  divid 
continued  to  be  duly  piud.  In  1861  I^ady  Doyle  i 
without  having  had  any  issue. 

This  was  the  petition  of  Sir  John  Milley  Doyle,  «K 
out  the  will  of  the  testatrix,  and,  among  others,  the ; 
above  stated;  submitting  that  the  gift  over  to  or  ii 
vour  of  the  plaintiffs  was  void  in  lav,  and  that,  in 
events  that  had  happened,  the  petitioner  had  heoomi 
titled  to  the  fund  in  Court;  and  the  petition  asked 
the  fund  might  be  directed  to  be  paid  to  him  act 
ingly. 


Mr.  Russell  and  Mr.  J.  S.  Moore,  in  support  of  the 
tion;  and  Mr.  Busk  for  other  parties  in  the  same  int 
with  the  petitioner. — ^Tbe  gift  over  in  favour  of  the  p 
tiffs  is, "  after  the  decease  of  my  said  niece  and  of  the 
Sir  John  Milley  Doyle,  and  the  survivor  of  them,  as 
failure  of  issue  of  my  said  niece."  This  gift  is  by  ex 
words  to  take  effect  after  failure  of  issue,  which  most  i 
a  general  failure  of  issue ;  and  it  is,  therefore,  void,  "i 
is  nothing  in  the  will  to  connect  the  word  issue  here 
the  preceding  limitations  in  favour  of  the  "  childrei 
as  to  induce  the  Court  to  read  the  word  "  issue"  as  " 
dren,"  or  to  interpolate  the  word  "  euch  "  before  "  if 
The  words  "  children  "  and  "  issue  "  in  the  preceding 
of  the  will  create  a  confused  mass  of  limltationa  It  i 
be  a  most  danf!crous  rule  to  limit  this  gift  over,  whi 
couched  in  words  having  a  clear  and  dlstiDct  meaoii 
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reference  to  the  preceding  confused  and  indistinct  clausei>  idAS. 
by  which  there  is  nothing  to  indicate  that  the  testatrix 
intended  it  to  be  governed  or  limited:  Nichols  v.  Hoop- 
er (a),  Piiihury  v.  EUcin  (6),  Target  v.  Oaunt  (c),  Hoddey  v. 
Mawbey  (d),  Leemvng  v.  SherraU  (e),  Hughes  v.  Sayer  (/), 
Doe  V.  iwcra/?  (^r),  Carter  v.  BentaU  (A),  J^or^A  v.  Chap- 
man (i),  £f(^a(2  Y.  BandaU  (k),  EHicombe  v.  Oompertz  (Q, 
Bankes  v.  Holme  (m),  Morse  v.  Zor(2  Ormowd  (n). 

The  Vice-Chancellor  referred  to  Zody  ZonesM'OtigrA  v. 
J^oo;  (o),  and  suggested  that  the  authority  of  Morse  v.  Lord 
Ormond  on  this  point  had  been  doubted. 

Mr.  Maiins  and  Mr.  B^n^haw  for  the  plaintiffs,  who 
claimed  under  the  gift  over. — The  word  "issue"'  in 
the  gift  over  must  mean  such  issue  as  were  before  men- 
tioned, and  as  were  included  in  the  previous  limitationsi 
and  not  issue  in  general  The  Court  will  read  a  will 
so  as  best  to  give  effect  to  its  provisions.  In  this  case, 
it  will  either  read  the  clause  in  question  as  if  the  word 
"  such  '*  were  inserted  before  the  word  "  issue/'  or  it  will 
read  the  word  "  issue "  as  meaning  "  children.''  Either 
mode  will  sustain  the  gift  over.— They  cited  Malcolm  v. 
Tayhi*{p),  BlaMom  v.  Edgley{q),  Baker  v.  Twicer  {r\ 
Ginger  \.  White  (s),  Trickey  v.  Trickey  (t),  Saikeld  v.  Ver- 
non (m),  Ellis  V.  Selby  (x\  Eno  v.  Eno  (y). 

(a)  1  P.  Wins.  198.  (m)  1  Buss.  394,  note. 

Q>)  Id.  663.  (n)  1  Biue.  383.     « 

(c)  Id.  432.  (o)  Caa.  t.  Talb.  262. 

\d)  1  Yea.  jon.  143.  (p)  2  Buss.  &  My.  416. 

(«)  2  Hare,  14.  (q)  1  P.  Wms.  600. 

(J)  1  P.  Wms.  534.  (r)  3  H.  L.  Cas,  106. 

(g)  8  Bing.  386.  (a)  Willes,  348. 

(A)  2  Beav.  551.  {t)  3  My.  &  EL  560. 

(i)  1  P.  Wms.  663.  (tt)  1  Eden,  64. 

\k)  2  Y.  &  C.  C.  C.  231 .  \x)  7  Sim.  352. 

(0  3  My.  &  Cr.  127.  (y)  6  Hare,  171. 


H2  OASEa  IH  CHAHCEsr. 

1802.        The  Vicb-Chanoblloe: — 

Uhvah  I  am  of  opinion  that  the  failure  of  issue  on  which 

Hansioh.  gift  over  occurs  in  this  will,  is  not  a  general  iallure  o 
sue,  but  of  the  issue  who  were  to  take  under  the  prev 
limitations.  The  testatrix  has  provided  for  all  the  • 
dreB  of  Lady  Doyle,  whom  she  intended  to  take  veste* 
terests,  sons  at  their  respective  ages  of  twenty-one  yi 
and  daughters  at  their  respective  ages  of  twenty-one  yt 
or  at  their  marriages  with  the  consent  of  their  parent 
guardians.  She  did  not  mean  any  son  to  take  who  m 
have  married  aud  died  under  twenty-one  leaving  ii 
It  is  a  rule  of  construction,  not  now  to  he  controvei 
that,  where  there  is  a  gift  to  some  only  of  a  claas,  and  tl 
is,  subsequently,  a  gift  over  upon  fulure  of  all  that  c 
it  is  to  be  construed  upon  failure  not  of  the  whole  c. 
but  of  those  only  who  are  mentioned  before.  If  it  ia 
cessary  to  support  this  proposition  by  authority,  the  c 
of  Malcolm  v.  Taylor  and  Salkeld  v.  Vernon  seem  to  m 
supply  that  authority.  The  case  of  Doe  v.  Lucrt^ 
been  cited,  in  which  Tivdal,  C.  J.,  was  pressed  by  1 
rule ;  and  it  appears  to  me  that  he  did  not  dissent  froi 
He  only  said  he  would  not  apply  it  in  that  case,  so  a 
make  it  include  the  "  issue"  mentioned  before,  with 
restrictions  which  accompanied  the  mention  of  such 
sue  in  the  preceding  part  of  the  will.  He  then  pr«ci 
ed  to  say,  "  If  we  were  to  import  such  a  restriction  i 
this  part  of  the  will,  we  should  manifestly  do  violenc 
the  intention  of  the  testator  expressed  in  another  part 
Now,  I  do  not  feel  sure  that  in  this  will  I  am  obli 
to  call  in  aid  that  rule  of  construction.  The  gift  hen 
on  failure  of  "  issue,"  and  I  think  that  the  word  "  issi 
in  this  will,  means  "  children."  It  is  obvious,  that,  in  m 
parts  of  this  will,  the  testatrix  by  the  word  "  issue"  n 
mean  children.  The  testatrix  first  disposes  of  the  ino 
of  the  fund  during  the  lives  of  Sir  John  and  Lady  Di 
and  the  survivor  of  them,  and  then  she  proceeds  to  disi 
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of  the  capital ;  and  the  application  which  she  makes  of  that      ^18^2. 
is,  that  during  the  life  of  Sir  John  Milley  Doyle  one  half, 
and  after  the  decease  of  the  survivor  of  them,  the  whole,  is 
given  to  the  children  of  Lady  Doyle;  with  a  provision  for 
the  maintenance  of  the  children  until  they  come  of  age. 
That  is  obviously  a  repetition  of  that  part  of  the  provision 
for  the  application  of  the  income  during  the  lives  of  them 
and  the  survivor  of  them.     In  case  she  should  leave  issue, 
then  one  moiety  or  half  part  only  of  the  dividends  is  to  be 
paid  to  Sir  John  Milley  Doyle  for  life,  and  the  other  moiety 
thereof  is  to  be  applied  during  his  life  for  the  benefit  of  such 
issue  of  the  testatrix's  said  niece,  or  for  their  maintenance, 
education,  or  advancement  during  their  respective  mino- 
rities.    And  then  she  proceeds,  during  the  life  of  Sir  John 
Milley  Doyle,  to  give  half  the  capital  for  the  benefit  of  the 
"children  of  her  said  niece.''    It  is  obvious  that  she  did  not 
mean  a  difierent  class  to  take  under  the  latter  bequest  to 
children  from  those  who  were  to  benefit  by  the  former  gift 
to  issue.     She  makes  the  same  provision  for  children,  eo 
nomine,  as  she  before  made  for  issue,  meaning,  according 
to  my  judgment,  children ;  and  then  the  word  "  issue"  in 
the  clause  which  follows,  "  in  case  my  said  niece  should 
depart  this  life  in  the  lifetime  of  her  now  present  husband 
leaving  issue,  and  all  such  issue  should  depart  this  life 
under  age  and  unmarried,"  obviously  means  children,  and 
confirms  this  construction.     I  therefore  think,  that,  with- 
out calling  in  aid  the  general  rule,  there  is  enough  in  this 
will  to  shew  that  the  failure  of  issue  here  mentioned 
means  a  failure  of  children ;  and  therefore  the  gift  over 
takes  efiect. 

The  order  must  declare  that  the  petitioner,  Sir  John 
Milley  Doyle  is  entitled  to  the  income  of  the  fund  in 
Court  for  his  life;  and  that,  subject  to  his  life  interest,  the 
plaintiffs  are  entitled  to  the  corpus. 


CAfnS  IB  CHASCEKT. 


lenM  of  hia 
Hopert;  in  ilia 
jbiidi  to  hia 
wift  for  lib  or 
widcnrhoodiind 
IbecalnUlathci 
death  in  equal 
■barei  nolo  and 
ttamig  ih»  chil- 
dren (d  hit  bco- 
then  J.  and  E. 
aod  of  liii  late 
brother  S.,  M 
ihonld  be  liTiDg 
Mthednthor 
Mcond  malriBge 
OfhJl  vife. 
B;acodiGil,he 
declared  it  to 
be  hiiiriih, 
that  H.  H.  H. 
(a  niece)  might 
haTe  her  ihue 
eqoall;  with  hif 
Inothen'E.alid 
S.^  children  I 
-~Hdd,tlwX 
B.  H.  H.  took 
her  ihiire  abto- 
Inlelf,  and  not 
comingently 


X  HIS  vaa  B  claim  of  residuary  legatees  for  the  adn 
tration  of  the  testator's  estate;  and  the  queBtiou  wu 
the  effect  of  a  second  codicil  to  the  will. 

"B7  the  will,  which  was  dated  the  7th  of  September,  1 
the  testator,  Jesse  Biggs,  bequeathed  to  his  executor 
whole  of  hifi  property  which  should  be  at  the  time  0 
decease  standing  in  his  name  in  the  books  of  the  Qovt 
and  Companj  of  the  Bank  of  England,  upon  trust,  ii 
diately  after  his  decease,  to  transfer  and  pay  thereon 
portions  and  enms  therein  mentioned;  and  as  to  the 
and  residue  of  his  stock,  he  gave  and  bequeathed  th 
terest  thereof  unto  his  wife  Mary  Biggs  for  her  life,  i 
should  so  long  continue  his  widow,  and  after  her  de< 
or  second  marriage,  then,  as  to  part  of  the  said  redd 
his  Bud  stock,  he  gave  and  bequeathed  thereout  unt 
nephew  Charles  Biggs,  son  of  his  brother  Samuel  £ 
the  sum  of  102.,  and  he  was  not  to  participate  in  the 
duary  part  of  his  estate  with  his  brothers  and  siste 
thereinafter  mentioned ;  to  his  nephew  Samuel  Bi^^ 
son  of  his  brother  Samuel  Biggs,  the  sum  of  100^,  wit) 
benefit  of  participation;  to  his  nephews,  William,  H< 
and  James,  sons  of  his  sister  Elizabeth  Checkley,  the 
of  501.  each;  to  his  niece  Uaiy  Anne  Cardwell,  daughl 
his  sister  Elizabeth,  the  sum  of  20L ;  and  to  his  niece  1 
Martin,  daughter  of  his  late  sister  Hannah  Haria 
tin,  the  sum  of  201. ;  and  whatever  might,  after  payme 
the  several  specific  legacies,  remain  of  his  said  stocl 
gave  and  bequeathed  the  same  in  equal  portions  untt 
among  the  cliildren  of  his  brothers  James  Biggs  and  Ed 
Biggs,  and  of  his  late  brother  Samuel  Biggs,  as  shou 
living  at  the  time  of  the  death  or  second  maxriaee  1 
said  wife,  with  the  exception  of  the  before-named  CI 


OASES  IN  OHJLNOB&T.  745 

Biggs,  share  and  share  alike;  and  he  appointed  Samuel        1852. 
Gibbs  his  executor. 

There  was  a  first  codicil  of  the  same  date  with  the  will, 
but  not  affecting  the  above  bequests. 

By  a  second  codicil,  dated  the  8Ist  of  January,  1831,  the 
testator  bequeathed  in  the  following  terms: — "It's  my 
wish,  that  Hannah  Maria  Martin  may  have  her  share, 
equally  with  my  brothers',  Edward  and  Samuel,  children." 

There  was  evidence,  shewing  that  Maria  Martin  men- 
tioned in  the  will,  and  Hannah  Maria  Martin  mentioned 
in  the  codicil,  were  the  same  person. 

The  testator  died  in  183 J.  Miss  Martin  married  a  Mr. 
Renshaw,  and  died  in  1843,  in  the  lifetime  of  Mary  Biggs, 
who  died  in  September,  1851,  without  having  been  mar- 
ried again.  The  plaintiffs,  who  were  children  of  the  tes- 
tator's brother  Samuel  Biggs,  insisted  that  the  share  be- 
queathed by  the  codicil  to  Miss  Martin  was  contingent, 
like  theirs,  upon  her  surviving  the  tenant  for  life. 

Mr.  RttsseU  and  Mr.  Metcalfe  were  for  the  plaintiffs. 

Mr.  De  Oex  for  other  legatees  in  the  same  interest. 

Mr.  J,  H.  Palmer  and  Mr.  E.  Harrison  were  for  the  de- 
fendants. 

The  Yioe-Chakoellor  was  of  opinion,  that  Hannah 
Maria  Martin  took  a  vested  interest,  which  would  pass  to 
her  personal  representative,  notwithstanding  her  death  in 
the  lifetime  of  the  tenant  for  Ufa  His  Honour  said,  that 
the  gift  in  the  will  was  to  a  class  composed  of  children, 
who  should  be  living  at  the  death  of  Mary  Biggs.  But 
Hannah  Maria  Martin,  by  the  terms  of  the  codicil,  was  to 
have  her  share  equally  with  the  children  of  Edward  and 
Samuel,  not  as  one  of  a  class,  but  individually. 
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18S2. 

Jvls  ssrd.  White  v.  Barker. 

DefcndMit.,  The  plaintiff  in  this  suit,  Mr.  Robert  Foulder  Whit 
wife,  haTing  was  One  of  the  children  of  Jamea  White,  who  died  intei 
™j;^t'^  tatein  1820.  The  principal  defendants  were  Mr.Riohar 
coanu  of  a  Barker,  and  Margaret  his  wife,  who  had  been  the  widon 
qaatioii  in  the  and  was  the  administratrix  to  the  estate  of  Jamea  Whil( 
onropiranU^of  her  deceased  husband.  She  was  also  the  plaintiff's  mo 
w^S?^-  ^^^^'>  ^^^  ^'^«^  children  of  the  intestate  were  the  othe 
tiff  had  bwns    defendants. 

d^ndaotitbe        Disputes  having  arisen  between  the  plaintiff"  and  Hi 
'  and  Mrs.  Barker,  this  suit  was  instituted  in  1851,  seekinj 


huband,  for  the 


"J"'''^?"  an  account  of  the  intestate's  estate,  and  for  a  declaratioi 

which  Che  that  the  business  of  the  intestate  which  Mr.  and  Mrs  Bar 

ed  aeccH  to  aU  kcr  had  Carried  on,  and  the  goodwill  thereof,  formed  pari 

The'S'iiff'*'  thereof,  and  for  an  account  in  respect  thereof. 

■meiuledhif  fhe  defendants,  Mr,  and  Mrs,  Barker,  answered  th« 

bill,  introdnrijig 

original  bill     Exceptions  were  taken  to  this  answer,  whicb 


were  argued  before  the  Vice-Chancellor  Knight  Bi^ce  ob 
^dl^fn-  ^^^  ^'*h  of  June,  1851,  when,  by  an  order  made  by  con. 
the  defendant*,  Bcnt,  the  exceptions  were  overruled,  without  prejudice  tc 
totheiuDended  any  question  in  the  cause;  and  the  costs  of  the  exceptionj 
^ey  i^d^o  *  yejn  reserved;  and  the  defendant  Mr.  Barker  was  ordered 
meani  of  aKei^  jq  producc  OD  oath  all  the  papers  mentioned  in  the  sche 

(aining  the  par-         ■"  ^       '    '  _ 

ticulsn  inquir-    dule  to  the  answer  of  himself  and  wife,  for  the  inspectioE 

by  the  bwka      of  the  plwntiff,  and  to  permit  him  to  make  copies  and  ex- 

uUi^"i^^1oD  tr»cts.     The  defendant  accordingly  produced  all  the  docu- 


eighty  in  number,  and  the  booki  in  liie  pogaeuion  of  pUintilTaDd  defendant,  whicb  were  tiitj  in 
DDinberi  and  allied  that  the  plaintiff  had  had  acceu  to  all  the  documents,  and  that  Ihc  plaintitf'i 
profrwional  accountant  had  examined  them,  and  made  many  extract!  therefrom;  and  alao  that  tlK 
booki  were  oidinaiy  bniine»  books,  kepi  with  regular  enttieg;  and  that,  to  act  Ibrih  the  anounli 
H  required,  would  nihjecl  the  defendants  to  an  opprcMive  amount  of  labour;  nnc!  they  submitted 
that  they  were  not  bound  to  aniwer  such  interrogatonee  in  detaiL  Upon  the  plaintitT's  exception  Ui 
this  answer: — Hdd,  that,  though  the  answer  was  technically  insnlGcient,  yet  the  Court,  hutinji 
regard  to  the  bill  and  answer,  was  bound  to  consider  what  object  the  plaintiff  could  gain  by  > 
more  fbll  aniwer;  and  in  the  absence  of  an  aUegntion  that  anything  had  boen  fraudulently  or  ctto. 
neonaly  inserted  in  or  omlHed  from  the  accounts,  the  Court  could  not  see  any  object  to  be  gained 
by  the  plaintiff  b;r  a  sun  lull  answer,  and  Disiralcd  the  exception. 
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ments,  and  the  plaintiff  and  his  professional  acconntant        1852. 
fully  inspected  them,  and  made  all  such  extracts  as  they 
thought  necessary. 

The  bill  was  then  amended.  From  the  statements 
therein,  it  appeared  that  Mr.  White,  the  intestate,  carried 
on  the  business  of  a  newspaper  and  advertising  agent  in 
Fleet-street,  London ;  that  he  died  intestate,  and  that  the 
defendant  Mrs.  Barker,  then  Margaret  White,  the  widow 
of  the  intestate,  obtained  letters  of  administration  to  the 
estate  of  the  intestate;  and  that,  in  1832,  she  married  the 
defendant  Mr.  Barker;  that  the  business  of  the  intestate 
was  carried  on  up  to  the  second  marriage  by  Mrs.  Barker; 
but  that,  during  that  period,  Mr.  Barker  had  interfered  in 
it;  and  that,  subsequent  to  the  marriage,  Mr.  Barker  car- 
ried on  the  business  in  his  own  name. 

It  also  appeared,  that,  in  November,  1 822,  new  business- 
books  were  commenced;  that,  in  1831,  the  plaintiff,  being 
sixteen  years  of  age,  was  taken  into  the  office  as  a  clerk, 
at  a  small  salary;  and  that,  in  January,  1837,  the  defend- 
ant Mr.  Barker  gave  one-tenth  of  the  business  to  the  plain- 
tiff, and  in  1841 ,  Mr.  Barker  increased  the  plaintiff's  share 
to  one-fourth;  that,  in  1843,  the  plaintiff  having  married, 
he  purchased  another  fourth  share  in  the  business  of  the 
defendant  Mr.  Barker,  paying  him  2000Z.  for  it,  when  a 
deed  of  partnership  between  the  defendant  Mr.  Barker 
and  the  plaintiff  was  executed  by  them. 

The  accounts  of  the  intestate's  estate  were  made  up, 
and  a  sum  of  18522.  lis,  4d.  was  paid  to  the  plaintiff  as 
his  share  thereof;  whereupon  he  executed  a  release  in  re- 
spect of  the  estate  to  the  defendants  Mr.  and  Mrs.  Barker. 

The  amended  bill  contained  numerous  and  very  minute 
interrogatories  as  to  the  business  aiid  the  profits  thereof, 
and  the  particulars  of  sums  received  therefrom  or  employ- 
ed therein,  and  of  cheques  given  or  paid  in  carrying  on 
the  business,  and  the  names  of  the  persons  connected  with 

VOL.  V.  0  0  0  n.  o.  & 
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the  tranBactions  or  otherwise  in  conducting  the  bi 
The  scope  of  these  interrogatories  -will  appear  fnllj 
extract  from  the  defendant's  answer  inserted  belo^ 

The  relief  prayed  by  the  amended  bill  was,  that  i 
be  declared  that  the  release  and  deed  of  partaei 
1843  were  fraadulent  and  void,  and  that  they  mi 
set  aside;  and  for  a  declaration  that  the  defends 
Barker  could  not  acquire  the  goodwill  of  the  int 
business,  except  for  the  benefit  of  the  plaintiff  a 
defendant,  his  brothers,  and  sisters;  and  that  th 
ness  and  profits  formed  part  of  the  intestate's  eatat 
that  Mr.  Barker  might  be  charged  with  the  20001 
plaintiff  to  him,  with  interest,  and  also  with  the  pU 
share  of  the  business  of  the  intestate ;  and  for  a> 
and  general  relief  on  that  footing. 

The  defendants'  answer  to  this  amended  bill  coi 
the  following  passage: — "  This  defendant  Richard 
Bays,  and  this  defendant  Margaret  his  wife,  belieres 
true,  that  several  of  the  interrogatories  to  the  said  i 
ed  bill,  and  particularly  the  interrogatories  nambe 
spectively  6,  7,  8,  16,  17,  18,  19,  20,  21,  28,  32,  e 
contain  inquiries  as  to  all  or  some  of  the  matters 
ing;  that  !s  to  say,  the  results  of  accounts  relating 
said  business,  the  profits  thereof  or  of  some  part  o 
thereof,  the  particulars  of  sums  received  therefrom 
ployed  therein  or  taken  out  there&om,  or  of  cheque 
or  paid  in  carrying  on,  or  the  names  of  persons  con 
with  or  receiving  money  from,  or  entries  made 
books  of  or  otherwise  relating  to,  the  said  buedness, 
profits  thereof,  or  the  mode  of  conducting  the  sam 
these  defendants  say,  that  they  are  unable  to  an8V< 
inquiries,  and  humbly  submit  they  cannot  be  reqa 
to  do,  for  the  reasons  following,  which  reasons  are  ] 
afler  referred  to  as  the  '  several  reasons  hereinbefe 
en;'  that  is  to  say,  that  the  said  inquiries  relate  to 
number  of  particulars,  all  of  which  particulars  rel 
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matters  which  occurred  many  years,  and  more  than  seven  1859L 
years  ago;  and  these  defendants,  R  Barker  and  Margaret 
his  wife,  have  no  means  of  ascertaining  these  particulars 
mentioned  or  inquired  after  by  such  inquiries,  except  by 
the  books  in  the  possession  of  the  defendant  R.  Barker, 
which  books  are  numerous,  and  amount  to  upwards  of 
eighty  in  number,  and  extend  over  a  long  series  of  years» 
and  the  books  in  the  office  of  the  said  business  in  Fleet' 
street,  which  are  in  the  joint  possession  of  the  said  plain- 
tiff and  this  defendant  R  Barker,  about  sixty  in  number; 
and  this  defendant  R  Barker  says,  that  he  is  willing  to 
produce  all  the  said  books  which  are  in  his  own  posses- 
sion, and  which  are  all  particularly  described  in  the  second 
schedule  to  the  said  former  answer  of  these  defendants, 
for  the  inspection  of  the  said  plaintiff  and  his  accountant 
or  accountants;  and  is  also  willing  to  permit  and  has 
never  interfered  with  the  inspection  by  the  said  plaintiff 
and  his  accountant  of  all  the  said  books  in  the  joint  pos- 
session of  the  said  plaintiff  and  this  defendant  R  Barker, 
and  which  latter  books  are  also  very  numerous,  and  ex- 
tend over  a  series  of  years;  and  in  fact  all  the  said  books, 
as  well  those  in  the  possession  of  this  defendant  R  Bar- 
ker, as  those  in  such  joint  possession  as  aforesaid,  have 
from  time  to  time  when  required  been  produced,  at  all 
reasonable  times,  to  a  Mr.  Franklin,  an  accountant  em- 
ployed by  the  said  plaintiff,  and  such  accountant  was  en^ 
gaged,  as  these  defendants  have  been  informed  and  be- 
lieve, for  a  considerable  period  in  the  year  1850,  in  in- 
specting some  of  the  said  books  in  the  joint  possession  of 
this  defendant  R  Barker  and  the  said  plaintiff,  and  was 
employed  from  the  latter  end  of  the  month  of  July  last 
for  several  months  in  inspecting  all  these  said  books  in  the 
sole  possession  of  this  defendant  R  Barker,  as  well  as 
many  of  the  said  books  in  the  joint  possesiiion  of  the  said 
defendant  and  the  said  plaintiff;  all  which  last-mentioned 
books  have  also  been  produced  since  the  said  month  of 

ccc2 
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July  last  for  the  inspection  of  the  said  Mr.  Fraoklin,  ^ 
as  these  defendants  are  informed  and  believe,  has,  < 
ing  that  period,  made  copies  of  various  parts  of  seven 
the  books  so  produced  for  his  inspection,  and  also  veiym 
extracts  therefrom.  And  these  defendants  aaj,  that  t 
are  not  professional  accountants,  and  thej  believe  it  wi 
require  a  professional  accountant  several  months'  cont 
ous  labour  to  ascertain  from  the  said  books  such  of  the  i 
ouB  particulars  inquired  after  by  the  said  amended  bil 
meotionedin  such  inquiries,  as  can  be  ascertained  therefi 
And  this  defendant,  R.  Barker,  says,  that  he  believes, 
this  defendant  If  argaret,  his  wife,  is  informed  and  beh< 
that  the  books  relating  to  the  said  business  &om  the  t 
of  the  marriage  of  the  defendants  till  the  present  t 
were  ordinary  business  books;  and  that  all  matters 
lating  to  the  said  business,  and  usually  entered  in  res 
of  businesses  of  a  like  nature,  were,  as  these  defend, 
believe,  regularly  entered  therein ;  and  that  all  the  tx 
of  the  said  business,  from  the  said  Ist  of  November,  1: 
to  the  present  time,  are  now  in  existence  and  read 
be  produced  to  the  said  plaintiff;  and  that  the  said  pi 
tiff,  as  well  by  himself,  he  having  for  many  years,  nan 
from  1837  to  the  present  time,  been  engaged  in  mal 
entries  in  the  said  business  books,  and  having  had  ac 
during  s  great  part  of  that  period  to  all  such  of  the  be 
of  the  said  business  as  were  kept  before  1837,  as  by 
sud  accountant,  who  has  had  such  inspection  as  aforea 
has  had  ample  means  of  informing  himself  of  the  conb 
of  all  such  books.  And  these  defendants  humbly  sul 
to  this  honourable  Court,  that  it  would  be  oppressive 
unreasonable,  and  would  lead  to  no  satisfactory  resultc 
require  these  defendants,  or  either  of  them,  to  go  thro 
the  said  books  themselves;  and  that  it  would  lead  to  g] 
and  useless  expense  if  they  were  to  employ  an  account 
so  to  do,  inasmuch  as  they  could  only  state  the  res 
which  such  accountant  had  arrived  at,  the  accuracj 
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which  results  they  would  not  be  able  to  test  without  going  1652. 
through  the  said  books  themselTes.  And  this  defendant, 
R.  Barker,  says,  that  he  has  attempted  to  make  out  from 
the  said  books  the  necessary  accounts  to  enable  him  to  an- 
swer the  interrogatories  in  the  said  amended  bill,  and  had 
also  endeavoured  previously  to  make  out  some  of  the  said 
particulars,  as  will  appear  by  an  inspection  of  the  papers 
contained  in  the  bundle  referred  to  in  the  said  second 
schedule  to  the  said  former  answer  of  the  defendants,  a 
particular  description  of  the  contents  of  which  bimdle  has 
since  been  verified  by  affidavit  by  this  defendant,  R 
Barker;  but  this  defendant,  B.  Barker,  says,  that  the  re- 
sults stated  in  many  of  such  papers  are  not  accurate ;  and 
although  he  has  endeavoured  to  make  out  such  accounts 
as  aforesaid,  he  has  foimd  it  so  difficult,  from  the  immense 
length  and  particxdarity  of  such  accounts,  for  him  to  make 
out  the  accounts  required  in  order  to  answer  the  inquiries 
in  the  said  amended  bill;  that,  after  employing  much  time 
and  labour,  he  has  felt  himself  unable  to  do  so,  and  has 
been  compelled  to  desist  from  the  attempt;  and  these  de- 
fendants say,  that  they  do  not  know,  and  are  unable  to 
set  forth,  as  to  their  belief  or  otherwise,  and  humbly  sub- 
mit, that,  for  the  several  reasons  hereinbefore  given,  they 
cannot  be  required  to  set  forth  what  sums  or  sum  this  de- 
fendant, R.  Barker,  received  in  respect  of,  and  in  auy  and 
what  way  connected  with,  the  said  business  in  the  year 
1822,  or  how  he  applied  the  sums  or  sum  which  he  so  re- 
ceived, or  in  what  particular  books  there  were  or  are,  or 
was  or  is,  any  and  what  entries  or  entry  in  respect  thereof, 
except  that  this  defendant,  R.  Barker,  believes  that  all 
such  sums  that  were  received  on  and  after  the  1st  of 
November,  1822,  are  regularly  entered  and  accounted  for 
in  some  of  the  said  books  in  his  own  possession,  and  in  the 
joint  possession  of  himself  and  the  said  plaintiff;  and  that 
the  only  entries  in  respect  thereto  are  in  the  following 
books  mentioned  in  the  second  schedule  to  the  said  answer 
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of  the  defendants  to  the  asid  otiginal  bill,  vis.  the  a 
books,  Nob.  8,  9,  18 ;  the  cash,  bill,  and  banker's  aocm 
book,  Na  36;  and  the  general  cash  book,  Nol  39;  and  p 
bably  in  some  other  of  the  said  books  relating  to  the  ■ 
businesB,  which  the  said  defendant,  B.  Barker,  cani 
speciiy;  but  as  to  the  particnlare  of  all  such  entries  1 
defendants  crave  leave  to  refer  to  the  said  books.  A 
these  defendants  humbly  submit  that  they  cannot  be 
quired  to  answer  further  the  sixth  interrogatory  to  i 
said  amended  bill  for  the  several  reasons  bereinbefi 
given," 

The  plaintiff,  by  his  first  exception,  excepted  to  ti 
part  of  the  answer. 

TSj.  Russell  and  Mr.  Qiffard,  for  the  exceptions. 

Hr.  Maliiia  and  Mr.  Jessell,  for  the  defendants. 

White  V.  WiUiams(a)  was  cited,  and  Mitford  on  Plet 
ing(&)  was  referred  to  in  the  course  of  the  argument 


The  Vice-Chancbllok  said — If  the  question  were  as 
the  technical  and  formal  sufficiency  of  this  answer,  it 
very  possible  that  the  Court  would  allow  this  exceptit 
In  this  case  these  defendants  were  required  by  the  bill 
set  forth  the  accounts  in  question  in  the  suit,  with 
measure  of  detail  which  they  state  on  their  oath  won 
involve  a  most  oppressive  amount  of  labour,  and  woe 
also  occupy  much  time;  and  it  is  uiged  by  these  if 
fendants,  that  the  plainUff  himself,  by  exercising  a  certa 
amount  of  labour  and  attention,  would  be  able  to  obta 
all  the  information  which  be  seeks.  Now,  the  Court 
bound  to  consider  what  object  the  plaintiff  would  gain  1 
compelling  these  defendants  to  incur  the  labour  he  i 
quires  of  them.    These  defenduits  have  stated  where  tl 


(a)  6  Ves.  193. 


(6)  Fagea  309,  310. 
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materials  may  be  found  for  obtaining  the  information 
sought,  viz.  in  the  books  and  papers  mentioned  in  the 
schedule  to  their  answer.  They  say,  that  the  plaintiff  has 
always  had  access  to  these  documents,  and  that  they  hare 
been  investigated  by  his  accountant  It  is  not  alleged  by 
the  plaintiff  that  anything  has  been  fraudulently  or  erro- 
neously inserted  or  omitted.  No  object  would  be  gained 
by  compelling  these  defendants  to  give  all  the  accounts  in 
detail  in  the  manner  asked  for  by  the  bill. 

This  exception  must  be  overruled,  the  costs  to  be  costs 
in  the  cause. 
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There  were  fourteen  other  exceptions,  which  involved 
similar  questions,  and  were  not  pressed. 


Babkbb  t^.  Barker. 

Jvly  \hthd: 

Philip  PROTHEROE,  by  his  last  will  and  testament,  . ,  i^' 

'     *  'A  testator  gETo 

dated  the  30th  of  August,  1803,  gave  and  bequeathed  unto  » •'^  of  money 

,,,  to  trosteet  in 

his  sons  Edward  Protheroe  and  Philip  Protheroe,  his  exe-  tnut,  to  pay 
cutors,  the  siun  of  22,0001,  upon  trust  to  place  the  same  S^a^^hter  for 
out  at  interest  on  security,  and  to  pay  the  income  thereof  ^^T^  *^' 
unto  his  daughter  Elizabeth  Barker,   wife   of  William  cUride  the  prin- 
Barker,  for  her  life;  and,  after  her  decease,  upon  trusts  aiianderery. 
in  the  following  terms:— "Then  in  trust,  as  to  the  said  ws'^'^ugh- 
principal  sum  of  22,000t,  to  divide  the  same  equally  ^'J'?*®*^**^^ 

time  of  her  de- 
cease, and  the  lawful  issue  of  sach  of  them  as  shonld  be  then  dead  learing  issue,  so  as  that  the  issue  of 
each  child  so  dying  shonld  take  the  share  which  their  deceased  parent  would  hare  taken  if  living; 
and  so  as  that  such  issue  of  each  child  so  dying  should  take  equally  share  and  share  alike,  to  be 
paid  to  all  such  children  axid  issue  upon  their  respectively  attaining,  and  in  case  they  should  live 
to  attain,  the  age  of  twenty-one  years,  with  clauses  directing  the  applioition  of  the  income  for  the  main- 
tenance of  the  children  and  issue  as  the  trustees  might  Uiink  fit.  One  of  the  children  of  the  te- 
nant for  life  died  in  her  lifetime,  leaving  children,  some  of  whom  died  in  the  lifetime  of  the  tenant 
for  life : — Hdd^  that  the  time  of  the  dea^  of  the  chfld  of  the  tenant  for  life,  and  not  the  time  of  the 
deaUi  of  the  tenant  for  life,  was  the  period  for  ascertaining  the  class  of  his  issue  who  were  to  take- 
and  that  the  children  of  the  deceased  child  living  at  his  death,  though  they  subsequently  died 
in  the  lifetime  of  the  tenant  for  life,  took  ?etted  interests. 
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between  alfasd  evei;  the  children  of  toy  Mid  dkogfat 
Elizabeth  Barker  who  shall  be  living  at  the  time  of  b 
decease,  and  the  lawfal  iasne  of  snch  of  them  as  dull 
then  dead  leaving  issue,  so  as  that  the  isaae  of  each  chi 
so  dying  shall  take  the  port  or  share  which  their  deceu 
parent  would  have  taken  if  living:  And  so  as  that  m 
issue  of  each  child  shall  take  equally,  share  and  shi 
alike,  to  be  paid  to  all  such  children  and  issue  upon  tb 
respectively  attaining,  and  in  case  they  shall  live  to  i 
tain,  the  age  of  twenty-one  years:  And,  in  the  meantin 
1  order  and  direct  that  my  eaii  executors  shaU  apply 
or  any  part  of  the  interest  and  income  of  the  said  sum 
22,000{.  for  and  towards  the  support,  maintenance,  i 
education,  or  otherwise  for  the  use  and  benefit,  of  su 
children  and  issue  respectively  as  my  executors  shall  tiii 
fit."  The  testator,  by  his  will,  gave  all  the  residue  of  1 
real  and  personal  estates  unto  the  said  Edward  Prothe 
and  Philip  Protheroe,  and  their  respective  heirs,  ex© 
tors,  administrators,  and  assigns,  as  tenants  in  comm' 
The  testator  died  in  September,  1S03,  and  Messrs.  Edwi 
Protlieroe  and  Philip  Protheroe,  the  executors,  shor 
afterwards  proved  his  will. 

Philip  Protheroe,  the  son,  and  his  son  Mark  Davis  P 
theroe,  became  bankrupts  in  184^,  and  Richard  Bond 
Callendar  and  Edward  Mant  UUler  became  the  assigns 
under  the  fiat.  The  tenant  for  life  died  on  the  4th  of  A 
gust,  ISH,  up  to  which  time  the  annual  income  of  t 
truHt  funds,  representing  the  sum  of  22,000,  was  duly  pi 
to  her.  The  tenant  for  hfe  had  eight  children,  and 
mure,  namely,  Uary  Barker,  who  was  born  on  the  1 6th 
October,  1798,  and  died  on  tlie  23rd  of  May,  1835,  a  spi 
ster;  Philip  Barker,  who  was  bom  onthe20thof  Jannai 
1800,  and  died  on  the  13th  of  May,  1838,  leaving  a  wid< 
him  surviving,  and  having  had  five  children,  of  whom  fo 
Hurvived  him;  Elizabeth  Barker,  who  was  born  on  the  1 
of  March,  180!,  and  intermarried  with  Patrick  Miller,  ai 
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died  on  the  23rd  of  April,  1851,  without  haying  had  any  1862. 
child;  Eleanor  Barker,  who  was  bom  on  the  25th  of  De- 
cember, 1804,  and  died  on  the  14th  of  June,  1836,  a  spin- 
ster; William  Barker,  who  was  bom  on  the  17th  of  June, 
1806,  and  died  on  the  31st  of  December,  1841,  without 
having  been  married;  Susan  Barker,  bom  on  the  16th 
of  December,  1807,  and  still  living;  Gertrude  Barker, 
who  was  born  on  the  3rd  of  Hay,  1810,  and  died  on  the 
8th  of  December,  1832,  a  spinster;  and  Caroline  Barker, 
who  was  born  on  the  4th  of  December,  1811,  and  died  on 
the  20th  of  June,  1841,  having  intermarried  with  the  Rev. 
Thomas  Shelford,  but  she  died  without  having  had  a  child. 
Philip  Barker,  the  father,  married  Mary  Ann  Taylor,  who 
survived  him,  and  afterwards  became  the  wife  of  Count 
Alexandre  Marie  de  Kiencourt.  The  said  Philip  Barker 
had  issue  five  children,  and  no  more,  namely,  the  plain- 
tiff* William  Henry  Barker,  who  was  bom  on  the  30th  of 
December,  1830;  Mary  Ann  Barker,  who  was  bom  on  the 
2nd  of  May,  1833,  and  died  on  the  30th  of  May,  1849,  a 
spinster  and  an  infant;  Elizabeth  Barker,  born  on  the 
10th  of  April,  1835,  and  still  an  infant;  Philip  Barker 
the  son,  who  was  born  on  the  10th  of  July,  1836,  and  died 
on  the  29th  of  March,  1837,  an  infant;  and  Sarah  Caro- 
line Barker,  who  was  bom  on  the  24th  of  October,  1837, 
and  died  on  the  14th  of  May,  1843,  an  infant.  Letters  of 
administration  of  the  respective  estates  and  effects  of  the 
said  Mary  Ann  Barker,  Philip  Barker  the  son,  and  Sarah 
Caroline  Barker,  were  duly  granted  to  their  mother  Mary 
Ann  de  Riencourt 

This  was  a  special  case,  stated  for  the  opinion  of  the 
Court,  between  William  Henry  Barker,  as  plaintiff,  and 
£lizabeth  Barker,  an  infant,  appearing  by  Patrick  Miller 
under  the  special  order  of  the  Court  as  her  guardian,  and  the 
said  Mary  Ann  de  Riencourt,  the  said  Philip  Protheroe  and 
Mark  Davis  Protheroe,  and  Richard  Boucher  Callendar  and 
Edward  Mant  Miller,  their  assignees  under  their  bank- 
ruptcy, as  defendants,  setting  forth  the  testator's  will  and 
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the  above  circumstances,  and  asking  the  opinioi 
Court  on  tho  following  questions:  Whether  the  sa 
Ann  Barker,  Philip  Barker  the  son,  and  Sarah  < 
Barker,  or  an;  and  vhich  of  them,  took  vested  i 
under  the  bequests  of  the  sum  of  22,0002.?  and  w 
the  parties  entitled  to  or  interested  in  the  several 
stock,  representing  the  one-third  to  which  the  sait 
Barker  deceased,  in  case  he  had  surrived  the  ami 
beth  Barker  the  elder,  would  have  been  entitled 
trust  frrnds  subject  to  the  trusts  of  the  will?  andw 
the  parties  entitled  to  the  fund  and  cash  represent 
unapplied  income  of  such  one-third  on  the  SOtli 
cember,  1851?  and  what  were  the  rights  and  intc 
the  parties  who  might  be  declared  to  be  entitled  t 
terested  in  the  several  fiinds  and  cash? 


Mr.  RussM  and  Mr.  Metcalfe  for  the  plaintiffs.- 
only  of  the  issue  of  Elizabeth  Barker,  the  te&i 
hfe,  who  were  alive  at  her  death,  are  entitled 
fund.  As  to  the  cbildreu  of  Elizabeth  Barker,  it  i 
\y  a  condition  that  they  should  be  alive  at  her  dc 
entitle  them  to  take.  Philip,  the  father,  oonld  hai 
entitled  only  in  case  be  were  alive  at  that  time;  a 
clause  substituting  his  issue  in  case  of  his  death  u 
read  as  being  subject  to  a  similar  condition.  The 
Bennett  v.  Merriman  (n)  is  similar  to  the  present, 
cision  in  which  must  govern  this  case. 

To  be  alive  at  the  death  of  the  tenant  for  life  is 
dition  precedent:  Knight  v.  Cameron  (J),  It  is  tm 
the  words  "and  not  otherwise"  occur  in  that  case 
however,  do  not  alter,  they  only  repeat  the  precedii 
guage;  Lister  v.  Bradleif(c)  refers  to,  and  reco 
Knight  v.  CaTneron. 

Mr.  Elmdey  and  Mr.  Carter  for  defendants  in  thi 
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interest  with  the  plaintiff — ^Here  the  only  gift  to  the 
class  is  in  the  directicm  to  divide  and  pay  the  fund  among 
the  class  upon  the  death  of  the  tenant  for  life;  those  only 
take  who  surviye  the  tenant  for  life:  Beck  v.  Bu8h{d) ;  and 
in  Bull  V.  Prichard  (6),  it  was  laid  down,  under  a  gift  of 
real  estate  to  children  of  a  daughter  who  should  live  to 
attain  the  age  of  twenty-three  years,  that  no  one  could 
claim  who  could  not  predicate  of  himself  that  he  was  of 
the  age  specified,  and  that  otherwise  the  description 
failed. 

Mr.  Walker  and  Mr.  Hanson  for  the  defendants,  the  re- 
presentatives of  the  children  of  Philip,  who  had  died  in 
the  lifetime  of  the  tenant  for  Ufa — ^There  is  in  this  case  a 
clear  gift  in  the  first  instance,  with  a  tune  fixed  for  pay- 
ment superadded  to  the  gift.  If  this  be  the  proper  de- 
scription of  the  gift,  then  the  share  of  Philip  vested  in  his 
children  immediately  on  his  decease:  PacMum  y.  Ore- 
gory  (c),  Balger  v.  MackeU  (d),  Kevern  v.  WiUiams  (e),  Mob- 
aey  v.  Ht^dson  (/),  Templeman  v.  Warrington  (g)y  Davies  v. 
Fisher  Qi)^  Harrison  v.  Orimwood  (i),  Vize  v.  8toney(k). 
There  was  no  gift  over  in  this  case  as  in  Vcmdry  v.  Oedr 
des  (I). — ^They  also  cited  jBoo^  v.  Booth  (m). 

Mr.  Bacon  and  Mr.  C.  HaU,  for  the  residuary  legatees, 
referred  to  Leake  Y.Robinson  (n),  aniHaaison  v.  Oraham(o). 

Mr.  Piggott  for  the  assignees  of  Philip  Protheroe,  the  son. 
Mr.  Metccdfe  in  reply. 

(a)  7  Beav.  492.  camstaiice  in  favour  of  the  vesting. 

(6)  5  Hare,  667.  (A)  6  Beav.  201. 

(c)  4  Hare,  396.  (i)  12  Beav.  192. 

(cO  «  Ves.  609.  (it)  1  D.  &  War.  337. 

[e)  6  Sim.  17a  (Q  1  Buss.  &  My.  203. 

(/)  2  Mer.  130.  (m)  4  Ves.  399. 

{g)  13  Sim.  267.    The  clause  for  (n)  2  Mer.  363. 

maintenance  was  an  additional  dr-  (o)  6  Yes.  239. 
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18AS.  The  question  as  to  the  title  to  the  income  of  the  sha 

Babku      of  the  inBue  during  their  minorities  was  also  aigued;  fa 
in  the  event,  that  question  did  not  arise. 


The  Vioe-Chancbllor,  in  the  course  of  the  argome 
said,  there  vas  a  different  construction  in  the  case  d 
legacy  vbich  was  severed,  from  that  in  which,  it  was  i 
severed.  This  was  a  severed  legacy.  He  also  remarki 
that  there  was  this  distinction  between  the  present  a 
and  that  of  Leake  v.  Robinaon:  that,  in  that  case,  tlu 
was  no  prior  life  estate;  but  the  will  now  in  question  a 
ated  a  prior  life  estate  in  the  fdnd. 

At  the  end  of  the  argument,  his  Honour  said: — T 
questions  in  this  case  are  two :  The  first  is,  what  is  t 
class  which  takes  under  the  gift  contained  in  the  wi 
The  second  question  is,  whether  the  individuals  of  tli 
class  do  or  do  not  take  interests  which  vested  at  t 
death  of  the  tenant  for  life.  The  gift  is,  that,  after  t 
death  of  the  tenant  for  life,  the  fund  shall  be  equally  i 
vided  between  all  the  children  of  the  tenant  for  life  w 
should  be  living  at  the  time  of  her  death,  and  the  lawl 
issue  of  any  child  then  dead  leaving  issue.  As  to  t 
children  living  at  the  death  of  the  tenant  for  life  no  qni 
tion  arises.  But  as  to  the  issue  of  any  child  then  de 
two  constructions  have  been  contended  for;  one  is,  tl 
the  issue  of  a  deceased  child  who  are  to  take,  are  a  cli 
to  be  ascertained  at  the  death  of  the  tenant  for  life.  Ti 
other  construction  would  include  a  child  of  a  child  st 
viving  hia  parent,  but  dying  in  the  lifetime  of  the  tena 
for  life.  The  Court  has  to  determine  between  these  ti 
constructions;  and  it  is  a  question  of  considerable  dou 
and  difficulty.  The  general  rule  of  law  is,  not  to  ii 
jKtrt  a  contingency  into  gifts  of  this  kind;  and  the 
could  be  no  doubt,  if  the  gift  had  stood  alone  to  tl 
issue  of  such  child  as  should  die  in  the  lifetime  of  tl 
tenant  for  life  leaving  issue,  that  the  class  would  inclw 
all  the  children  left  by  the  child  who  died,  and  wou 
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not  be  confined  to  the  children  only  who  happened  to 
be  in  existence  at  the  time  of  division.     That  is  the 
general  rule.     The  question  is,  whether,  in  the  words  of 
the  will,  there  can  be  found  enough — not  upon  a  conjec- 
tural ground  merely — to  take  the  death  of  the  tenant  for 
life  as  the  period  for  ascertaining  the  class,  and  not  the 
death  of  the  stirps,  concerning  whose  issue  there  is  this 
question.     I  do  not  think  there  is  enough  in  this  will  to 
confine  the  gift.     If  the  words  "  leaving  issue"  could  be 
read  as  referring  to  issue  living  at  the  death  of  the  tenant 
for  life,  then,  no  doubt,  that  might  be  the  period  for  ascer- 
taining the  class.     After  a  careful  consideration  of  the 
words  in  this  will,  I  think  "  leaving  issue  "  means  at  the 
death  of  the  child  whose  death  is  contemplated,  and  not 
at  the  death  of  the  tenant  for  life;  and  that,  consequently, 
the  time  for  ascertaining  the  class  is  the  death  of  such 
child.     No  doubt  the  testator,  with  respect  to  the  children 
of  the  tenant  for  life,  provides  that  those  only  are  to  take 
who  are  living  at  the  period  of  division.     It  might  well 
happen  that  grandchildren,  whose  parents  are  dead,  might 
have  had  issue  in  the  lifetime  of  the  tenant  for  life;  and 
making  the  gift  to  the  grandchildren  conditional,  in  the 
same  way,  would  take  it  away  altogether  in  that  event, 
without  substituting  their  issue.     I  cannot  see  how  to  im- 
port this  additional  contingency  into  this  gift.    It  appears 
to  me,  in  this  case,  that  the  class  to  take  are  the  children 
left  by  Philip  at  the  time  of  his  decease,  who  were  four  in 
number,  and,  therefore,  that  Mrs.  Miller  and  Susan  each 
takes  one-third,  and  the  four  children  of  Philip  take  the 
remaining  one-third  among  them.    The  question  remains 
whether  these  children  of  Philip  took  vested  or  contingent 
interests,  there  being  a  clear  gift  to  them ;  and  I  think  this 
is  the  ordinary  case  of  a  gift,  with  a  direction  to  pay  super- 
added to  it,  which  has  not  the  effect  of  divesting  the  gift, 
although  words  of  contingency  are  attached  to  the  direc- 
tions to  pay  at  the  age  of  twenty-one  years.    A  gift  to 
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parties,  to  be  paid  to  them  at  twenty-one,  is  not  materially 
different  from  a  gift  to  be  paid  to  them  if  they  attain 
twenty-one,  or  in  case  they  attain  twenty-one.  These  in- 
terests, therefore,  vested  in  the  children  of  Philip  who 
were  living  at  his  decease. 

It  becomes  unnecessary  to  consider  the  question  which 
has  been  raised  as  to  the  intermediate  income.  I  may  say, 
however,  that  it  seems  hardly  possible  to  distinguish  this 
case,  on  that  point,  from  M(Uier$  v.  Scales  (a). 

I  consider  that  the  questions  upon  this  will  are  very 

doubtfuL 

(a)  13  Beav.  60. 


Jtdy  27th.  Stocks  v.  Dobson. 

A  creditor  W  ILLIAM  PEEL  and  Jeremiah  Carter,  the  surviving 
tion^Mttibe  ezecutors  of  the  last  will  and  testament  of  Abraham  Peel, 
^Y^ ofhL  ^^^^  ^ ^^^  *^  John  Jackson,  since  deceased,  for  which  he 
debtor,  and  re-   thereupon  gavc  to  them  his  promissory  note,  dated  the  7th 

covered  judg-  ^t-,  ,  1<^/^K 

mentfor  146/.,  of  February,  1807. 

ri^^lt  for  J^^^  Jackson,  by  his  will,  dated  in  1814,  devised  cer- 

i^ue  to  a  bro-   ^jj  parts  of  his  real  estate  to  his  grandson  John  Dobson, 

ther-m-Iaw  of  *^  ,  ,  ,      °  ^ 

the  executor;  for  his  life,  With  divers  remainders  over,  and  he  gave 
and^e^ee'ab-  Other  parts  of  his  real  estate  to  other  persons:  but  he 

sconded,  but 
was  found  out 

by  his  brother-in-law,  who,  in  May,  1842,  gaye  him  notice  of  the  assignment  of  the  jodgmeot 
to  himself  but,  in  fiict,  he  had,  in  the  previous  April,  assigned  the  judgment  by  way  of  mort- 
gage to  the  pIainti£B^  who  received  the  original  assignment  of  the  jadgment  debt,  biat  gave  no  do* 
tice  of  the  assignment  to  them  to  the  executor,  who  was  entirely  ignorant  of  it.  In  order  to  pay 
the  amount,  and  to  manage  his  affiuri,  the  executor  authorised  his  brotheria-law  to  recctre  tkit 
rents  of  the  testator^s  property  devised  to  him,  which  he  did  until  1848,  when,  after  angry  alterca- 
tion, accounts  were  settled  between  them,  10/.  was  paid  to  the  execufbr,  and  mutual  releasea,  re- 
citing and  including  the  judgment,  were  given.  On  this  settlement,  titie  assignment  to  the  bro- 
ther-in-law was  not  asked  for  or  referred  to.  The  brother-in-law  kept  down  the  interest  on  the 
mortgage  security  he  had  given  till  1849,  when  he  became  bankrupt.  Shortly  afterwards,  the 
plaintms  gave  notice  to  the  executor  of  the  assignment  to  them,  and  at  their  instance  the  judg- 
ment creditor  revived  the  judgment  at  law  by  sci.  fia.  Upon  a  suit  by  the  plaintiflb  aniiift  the 
executor  and  devisee  and  the  other  devisees  of  the  original  debtor,  as  creditors,  seeking  the  admin- 
istration of  the  estate: — Held,  that  the  judgment  was  equitably  released  by  the  mutual  releases  in 
1848,  as  regarded  any  interest  which  the  plaintiffs  could  have  in  it  against  the  execator  tad  the  es- 
tate of  the  original  debtor;  nnd  the  bill  was  dismissed  with  costs. 
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charged  all  his  real  estates  with  the  payment  of  his  debts 
in  aid  of  his  personal  estate;  and  he  appointed  David 
Farrer  and  the  said  John  Dobson,  executors  of  his  wilL 
On  the  death  of  the  testator  in  1815,  David  Farrer  and 
John  Dobson  proved  his  will,  and  paid  some  of  the  testa- 
tor's debts;  but  the  1002.,  due  on  the  promissory  note  to 
Peel  and  Carter,  remained  unpaid.  The  executors  paid 
interest  on  the  lOOZ.;  and  Farrer  having  died,  John  Dob- 
son,  as  the  surviving  executor,  continued  to  pay  interest 
on  the  debt  of  lOOZ.  until  1830. 

William  Peel  survived  Jeremiah  Carter,  and,  as  sole  sur- 
viving executor  of  Abraham  Peel,  he  brought  an  action  on 
the  promissory  note  against  John  Dobson,  as  sole  executor 
of  Jackson,  and  recovered  judgment  against  him  for  132L 
3&  9(2.  for  principal  and  interest  on  the  promissory  note, 
and  14Z.  12^.  3cL  for  costs,  making  together  146JL  15&;  and 
final  judgment  was  signed  in  July,  1836,  to  be  levied  of 
the  goods  and  <!hattels  of  John  Jackson,  deceased,  in  the 
hands  of  John  Dobson  as  his  executor. 

By  indenture,  dated  the  10th  of  October,  1836,  William 
Peel,  in  consideration  of  146il  IBs.  paid  to  him  by  William 
Watson,  assigned  the  judgment  and  all  sums  of  money,  due 
or  thereafter  to  become  due  thereon,  to  William  Watson,  his 
executors,  administrators,  and  assigns. 

In  1841,  Mr.  Higham,  a  solicitor,  lent  1 102.  to  William 
Watson;  and  by  an  indenture,  dated  the  10th  of  Decem- 
ber, 1841,  William  Watson  assigned  the  judgment  and  the 
sums  of  money  then  due  and  thereafter  to  become  due  by 
virtue  thereof,  to  Mr.  Higham,  by  way  of  mortgage,  to  se- 
cure the  repayment  of  the  1102L  and  interest;  and  William 
Watson  deposited  the  assignment  from  William  Peel  to 
William  Watson  with  Mr.  Higham.  Mr.  Higham  forth- 
with registered  the  assignment  to  himself  in  the  Registry 
at  the  Common  Pleas  and  in  the  West  Yorkshire  Registry. 
In  April,  1 842,  this  loan  was  paid  off;  and  by  an  inden- 
ture, dated  the  27th  of  that  month,  Mr.  Higham  re-assign- 
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1852.  ed  to  William  Watson  the  judgment  and  debt,  and  deli- 
vered the  assignment  to  Watson,  and  the  assignment  by 
way  of  mortgage  to  himself,  back  to  him ;  but  this  re- 
assignment of  the  judgment  was  never  registered.  In 
order  to  enable  him  to  pay  off  Mr.  Higham's  mortgage, 
William  Watson  had  borrowed  1452.  of  Joseph  Stocks  and 
Michael  Stocks;  and  by  an  indenture,  dated  the  30th  of 
April,  1842,  made  between  William  Watson  of  the  one 
part,  and  Joseph  Stocks  and  Michael  Stocks  of  the  other 
part,  William  Watson  assigned  the  said  judgment  and  all 
sums  of  money  due  or  to  become  due  thereon  to  them, 
their  executors,  administrators,  and  assigns,  subject  to  a 
proviso  for  redemption  on  payment  by  William  Watson  to 
them  of  the  145Z.  and  interest;  and  thereupon  all  the  as- 
signments of  the  judgment  were  deposited  with  Joseph 
Stocks  and  Michael  Stocks. 

William  Peel,  who  had  survived  Jeremiah  Carter,  died 
in  1837,  leaving  a  will,  of  which  John  Burley  became  sole 
surviving  executor. 

William  Watson  paid  the  interest  on  the  mortgage  of 
the  judgment  to  Messrs.  Stocks  until  1848,  when  he  be- 
came bankrupt.  The  assignees  under  his  bankruptcy  ef- 
fectually released  all  right,  title,  and  equity  of  redemption 
in  the  judgment  to  Messrs.  Joseph  and  Michael  Stocks. 

This  was  a  bill  by  Messrs.  Joseph  and  Michael  Stocks, 
on  behalf  of  themselves  and  all  other  the  creditors  of  John 
Jackson,  deceased,  against  John  Dobson,  as  one  of  the  de- 
visees and  the  surviving  executor  under  the  will  of  John 
Jackson,  and  against  the  other  devisees  of  his  will,  and 
against  John  Burley,  as  the  sole  surviving  executor  of 
William  PeeL  The  bill,  after  stating  the  above  circum- 
stances, and  alleging  that  the  principal  sum  of  1452.,  with 
an  arrear  of  interest  and  costs,  was  due  to  the  plaintiffs, 
sought  accounts  and  a  decree  against  the  real  and  personal 
estate  of  John  Jackson,  as  usual  in  a  creditor's  suit 

The  defendant  John  Dobson  by  his  answer  admitted. 
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that  William  Peel  had  in  July,  1836,  entered  up  final  1852. 
judgment  against  him  as  the  surviving  executor  of  John 
Jackson ;  and  that  the  judgment  was  in  October,  1 836,  as- 
signed to  William  Watson :  and  he  alleged,  that  he  shortly 
afterwards  agreed  with  William  Watson  that  he  should 
receive  the  rents  of  the  hereditaments  devised  to  him  by 
John  Jackson,  and  take  the  management  of  the  property 
and  apply  them  in  discharge  of  the  amount  due  on  the 
judgment;  and  that  he  accordingly  continued  in  such  pos- 
session until  1847;  and  that  subsequently,  upon  a  settle- 
ment of  accounts  between  William  Watson  and  the  defend- 
ant John  Dobson,  in  which  credit  was  given  by  Watson  to 
Dobson  for  the  amount  due  on  the  judgment,  and  in  May, 
1848,  a  mutual  release  of  all  demands  between  William 
Watson  and  the  defendant  John  Dobson  was  duly  exe- 
cuted, whereby  the  demand  against  John  Dobson  as  the 
executor  of  John  Jackson  in  respect  of  the  judgment  W3^ 
discharged. 

The  plaintiflfs  amended  their  bill,  and  charged  that  the 
defendant  Dobson  had  notice  of  the  assignment  of  the  30th 
of  April,  1842,  and  of  the  judgment  to  the  plain tiifs,  and 
that  the  release  was  a  scheme  between  William  Watson  and 
the  defendant  Dobson  to  defeat  the  plaintiiFs'  security;  and 
that  the  release  was,  as  against  the  plaintiffs,  fraudulent 
and  void. 

The  following  facts  appeared  by  the  evidence  in  the 
cause: — 

William  Watson  was  the  brother-in-law  of  the  defendant 
John  Dobson.  Dobson  carried  on  the  business  of  a  basket 
maker  at  Halifax,  and,  in  1830,  having  got  into  embarrassed 
circumstances,  he  suddenly  left  that  place,  and  removed  to 
Buckinghamshire,  and  there  worked  as  a  journeyman 
basket  maker.  His  new  place  of  residence  was  unknown 
at  Halifax  for  some  years.  William  Watson's  children  hav- 
ing a  reversionary  interest  in  the  real  estate  devised  to 
Dobson  for  life,  Watson,  on  Dobson's  leaving  Halifax,  en- 
voi*. V.  D  D  D  D.  a.  R 
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1863.  tered  into  possession  of  the  rents  of  the  property,  keeping 
down  the  interest  on  the  mortgages  thereon;  but  he  had 
no  authority  from  Dobson  to  do  so. 

Some  time  in  the  year  1841,  it  became  known  to  Watson 
and  a  few  persons  in  Eland,  which  is  near  Halifaix,  that 
the  defendant  Dobson  resided  in  Buckinghamshire;  and 
Watson  went  to  him  in  the  year  1842,  and  then  informed 
Dobson  that  he  was  in  the  receipt  of  the  rents  of  Dobson's 
property,  and  that  he  was  the  purchaser  of  the  judgment 
obtained  against  him  by  Peel's  executors,  and  that  he  wm 
appropriating  the  rents  to  pay  the  amount  due  to  Imiiself ; 
and  he  induced  Dobson  to  grant  him  a  lease  of  an  inn,  part 
of  the  property;  and  an  arrangement  waa  eoMe  to  between 
them,  that  Watson  should  continue  toiweive  the  rents,  and 
appropriate  them  to  the  liquidatioft  of  the  balance  of  the 
judgment  debt 

Afler  ineffectual  applicstions  to  him  for  the  acoountsin 
previous  years,  Watson,  in  1847,  furnished  an  account  of 
his  receipts  and  payments  to  Dobson,  to  which  the  latter 
objected.  In  1848,  Dobson  distrained  upon  Watson  for  54JL, 
as  arrears  of  the  rent  of  the  inn  due  from  him,  and  after 
much  angry  altercation,  Watson  paid  lOL  to  Dobson,  and 
the  mutual  release  of  May,  1848,  including  the  judgment 
debt,  which  was  recited,  was  executed.  The  transactions 
between  Watson  and  Dobson  were  thus  closed.  No  inquiry 
was  made  for  the  deed  by  which  the  judgment  had  been 
assigned  to  Watson ;  but  Dobson  believed  that  it  was  ac- 
tually vested  in  Watson.  Shortly  after  this  transaction 
Watson  became  bankrupt. 

The  defendant  Dobson  was  first  informed  of  Watson's 
assignment  of  the  judgment  debt  to  the  plainti£[s  in  1849. 

Mr.  Burley,  as  the  personal  representative  of  Peel,  pro- 
ceeded against  the  defendant  Dobson ;  and  the  judgment 
was,  in  1850,  revived  by  writ  of  scire  facias  against  the 
defendant  Dobson,  as  the  surviving  executor  of  Jackson 
the  testator,  the  original  debtor. 

The  only  question  in  the  cause  was,  whether  the  plain- 
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tiffs  as  the  assignees  of  the  judgment  against  Jackson  firom  18&2. 
Watson,  were  creditors  against  Jackson's  estate,  notwith-  Stocks 
standing  the  satisfaction  hy  Dobson  subsequent  to  the  date 
of  that  assignment  of  what  appeared  due  to  Watson  upon 
the  judgment 

Mr.  WHlcock  and  Mr.  G.  L.  Russdl  for  the  plaintiffs.— 
Upon  the  transaction  between  Watson  and  the  defendant 
Dobson,  and  considering  the  relationship  subsisting  be- 
tween them,  the  Court  must  assume  that  the  latter  was  in- 
formed by  Watson  in  May,  1842,  when  he  visited  Dobson 
in  Buckinghamshire,  that  he  had  mortgaged  his  equitable 
interest  in  the  judgment  to  the  plaintifis,  and  that  the  sub- 
sequent arrangement  between  them  was  in  fraud  of  the 
plaintiffs'  rights.  If,  however,  upon  the  answer  of  Dobson 
and  the  testimony  of  Watson,  the  Court  should  not  come  to 
this  conclusion,  it  will  hold  that  the  equity  of  the  plain- 
tiffs must  prevail  over  that  of  the  defendant  Dobson. 

If  a  bond  is  assigned,  the  bond  must  be  delivered,  and 
notice  must  be  given  to  the  debtor :  RyaU  v.  RoUe  (a).  The 
plaintifis  in  this  case,  on  the  assignment  to  them,  took  the 
only  evidences  of  title  in  the  possession  of  Watson,  in  whom 
both  the  plaintiffs  and  the  defendant  Dobson  admit  the 
title  to  have  been;  but  the  act  of  Dobson  in  absconding 
prevented  them  from  giving  li^m  notice,  which,  if  he  had 
not  absconded,  it  might  have  been  their  duty  to  do.  When 
Dobson  settled  with  Watson  for  the  amount  of  the  debt 
due  on  the  judgment,  he  was  bound  to  have  called  for  the 
evidence  of  Watson's  equitable  title,  and  it  was,  at  least, 
gross  n^ligence  in  him  not  to  have  done  so;  for  which  he 
and  not  the  plaintifis  must  suffer:  Dearie  v. EaU  (6). 

Mr.  Medina  and  Mr.  Eddie  for  the  defendant  Dobson,  and 
the  other  defendants  entitled  under  the  will  of  the  testator. 

(a)  1  Atk.  166, 177.  (b)  3  Boas.  1. 

D  D  D  2 
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1862.  — ^The  answer  of  the  defendant  Dobson,  and  the  testimony 
of  Watson,  must  satisfy  the  Court  that  Dobson's  conduct 
in  settling  for  the  amount  due  from  him  upon  the  judg- 
ment was  bona  fide.  The  debtor  had  notice  that  the  right 
to  receive  the  debt  was  vested  in  Watson;  on  this  belief 
he  paid  Watson.  It  is  admitted,  that  the  registry  of  the 
assignment  to  Mr.  Higham  was  in  itself  ineffectual ;  but 
the  knowledge  by  Mr.  Higham  (who,  on  the  final  arrange- 
ment between  Dobson  and  Watson,  was  Dobson *s  solicitor) 
that  that  registry  remained  undisturbed,  was  a  reason  why 
less  caution  than  might  have  been  taken  was  observed. 
It  is  unnecessary  to  consider  what  might  have  been  the 
effect  of  a  notice  given  to  the  defendant  Burley,  PeeFs 
executor;  but  no  notice  of  the  assignment  to  the  plaintiffs 
having  been  given  to  any  person,  they  had  not  done  all 
that  they  could  do  towards  perfecting  their  title  before 
the  defendant  Dobson  satisfied  the  judgment;  and  their 
claim  must  fail.  It  does  not  appear  that  the  plaintiffs  have 
ever  taken  the  slightest  trouble  to  discover  Dobson  so  as 
to  give  him  notice. 

Mr.  WiUcock  in  reply. 

The  Vice-Chancellob  said,  he  thought  this  a  very  clear 
case.  After  referring  to  the  circumstance  that  the  plain- 
tiffs had  not  given,  or  attempted  to  give,  any  notice  to  Dob- 
son, who  was  bound  to  pay  what  was  due  upon  the  judg- 
ment, of  the  assignment  by  Watson  to  them  of  the  judgment, 
his  Honour  said — By  omitting  to  give  that  notice,  accord- 
ing to  the  principles  of  this  Court,  they  left  Watson,  who, 
as  between  himself  and  Dobson,  was  the  owner  of  the 
judgment,  at  liberty  to  deal  with  that  judgment  as  he 
thought  fit.  He  might  have  assigned  it  for  value  to  any 
one  who,  on  giving  notice,  would  have  had  a  title  pre- 
ferable to  that  of  the  plaintiffs.  Instead  of  assigning  it, 
Watson  had  certain  dealings  with  Dobson;  and  upon  the 
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result  of  these  dealings,  in  1848,  a  deed  was  executed  re-  1852. 
citing  the  judgment  and  the  assignment  to  Watson;  and 
reciting  that,  in  respect  of  dealings  between  them,  a  sum 
was  due  from  Watson  to  Dobson ;  that  disputes  had  arisen 
between  them,  and  that  it  had  been  agreed  that  all  these 
disputes,  accounts,  and  transactions,  including  the  afore- 
said judgment,  should  be  adjusted  and  settled,  in  consi- 
deration of  Watson's  paying  Dobson  the  sum  of  lOl  as 
the  balance  of  all*  accounts  between  them,  and  of  the 
mutual  release  thereinafter  contained:  this  release  was 
duly  executed,  and  Watson  paid  lOZ.  to  Dobson.  Beyond 
all  doubt,  prima  facie,  the  plaintiffs  not  having  given  to 
Dobson  notice  of  the  assignment  to  them  left  him  free  to 
settle  or  compromise  the  debt  with  Watson,  and  made  any 
settlement  between  Dobson  and  Watson  valid.  What  is 
there,  then,  to  prevent  the  operation  of  the  ordinary  prin- 
ciples of  the  Court  in  cases  of  this  kind?  It  is  said,  that 
Watson  had,  prior  to  this  release,  parted  with  the  posses- 
sion of  the  deed  of  1836,  under  which  he  derived  his  title, 
and  he  had  not  this  deed.  No  doubt  that  would  have 
been  a  circumstance,  among  others,  if  the  plaintiffs  were 
making  out  a  case  of  fraud,  or  such  culpable  negligence  as 
would  have  put  Dobson  in  the  same  position  as  though 
he  had  received  notice  of  the  assignment  to  the  plaintiffs. 
But  mere  want  of  possession  of  the  deed  is  not  of  itself 
sufficient  notice  that  another  person  has  a  claim  upon  it. 
There  must  be  other  circumstances  beyond  a  simple  want 
of  possession  of  the  deed  to  amount  to  such  notice.  Again, 
it  is  said  that  the  judgment  has  not  been  released  at  law; 
and,  in  proof  of  that,  reference  has  been  made  to  the 
proceedings  as  to  the  sci.  fa.,  shewing  that  the  judgment 
has  been  dealt  with  by  a  Court  of  law  as  a  subsisting 
judgment,  on  which  execution  could  still  be  issued  by 
Peel  or  his  executor;  but  the  equitable  title  to  it  was  not 
in  him,  but  in  his  assignee.  The  question  is,  whether 
Peel  did  not  hold  the  judgment  as  a  trustee  for  Watson, 
and  whether  he  was  not  bound  to  hold  it  for  him.  I  think 
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there  can  be  nu  doubt  that  he  waa  If  Dobson  dariT«8 1 
title  under  Watson  that  puta  an  end  to  the  caaa  I  tlii 
that  this  judgmeDt  has  been  equitably  releaaed,  aa  r^ 
any  interest  which  the  plaintiffs  oan  have  in  it  agui 
Dobson. 
The  bill  must  be  didnuBsed  with  costs. 


June  UtA, 
\Sth,  A  2S<A.  „  „ 

July  2nd  A  ClAT  V.  KDFFORD. 

20th.  ,p 

^  the  termi  \_  Hig  was  ft  Buit  \)j  Ut.  CUj  &nd  otheiB,  suing  on  bdi 
•ctiiement  of  a  of  themselves  and  the  other  members  of  the  Drmtwi 
c^l^*^!^  Patent  Salt  Company,  against  Mr.  Thomas  Rufford. 

declund  tfaat 
the  Compon; 

WM  formed  fiirthepaipOK  DfmuiD&cturiagMltoBtheiT  woiki,  and  m  inch  Bthcr  h  mill  ill  ■iiiirii 
thento  aa  might  be  pnrchued,  uid  for  vending  the  nlL  Power  vu  gircn  to  tbe  directon  to  i 
exchange,  aod  1(a*e  all  or  an;  of  the  portncnhlp  prDpertj,  and  Id  enter  into  anjr  contnet;  nd 
receipt  cUute  proiidcd  that  no  Icuce  or  piuiliuer  ihould  be  bound  to  BKeTtain  the  nnkht: 
in;  proceeding  under  the  authority  of  thai  deed.  It  wai  alio  proiided,  tliat  no  new  niM  or  n 
lation  alleiing  the  fundamintal  contiituiion  of  the  pu-lnerahip  ihonld  be  binding,  uilea  confifl 
bj  two  thiid*  of  iJie  ¥ole«  of  the  purtneri  preaent  at  two  lucceiaiye  generml  meetioga.  The  C 
pony  purchaied  worki  and  carried  on  the  maaubcture  of  nlu  In  oanae*iDeac«  i^tlwrink; 
tbe  Joint  ilock  Alkali  Company ,  the  buiineu  waa  carried  on  at  a  lou.  After  negotiation,  tbe  wu 
ing  director  on  behalf  of  ihe  Sail  Companj,  and  a  director  on  behalf  of  tlie  Alkali  Coapaar* 
t^d  into  and  bigned  an  agreement,  dated  in  Ma;,  1346,  vbereb;  the  (brmer  agreed  to  IcaM 
the  lenn  of  Iwentf 'one  yean  nil  their  worka  to  the  latter  al  a  ipecined  rent.  It  waa  a  teno  rf 
agreement  Uiat  the  leaao  ihould  contaia  an  option  to  the  Alkali  Company  to  paRhaae  the  week 
any  time  within  twenty-one  yeara  at  a  price  oamed;  tbe  agreement  wai  to  be  anbject  to  the  c 
lent  of  the  proprielon  of  the  Salt  Company.  At  a  meeting  of  proprieton  properiy  cooTOMd,  k 
in  Juno,  IH46,  il  waa  uiianimouily  rciolTed  that  ike  agrecmeDt  ihanld  bo  coDfinned.  The  AI 
Company  entered  into  poaieaiion  of  the  worki;  diipntei  ame  aa  to  the  itale  oT  the  r«paiia,i 
the  managing  director  for  and  on  behalf  of  the  Salt  Company,  by  bill  alleged  that  the  partis  to 
agreement  were  reipectiiely  duly  anlhoriied  by  their  reapeciire  Companiea  to  enter  into  tbe  an 
ment,  and  alio  the  confirmsuan  thereof  by  the  genenl  mef  ting  of  the  Salt  C-ompanj,  and  aoagi 
enfoFL-H  the  apecilic  performance  of  the  agreement  The  anawer  admitted  the  dne  authoriiy  of 
director  of  the  plainlifTi'  Company  to  enter  inlo  the  negotiation,  and  that  the  general  nccdng 
horiied  ill  being  carried  out,  and  no  objection  waa  taken  to  the  agreement  ai  being  altm  nra 
Hdd,  that  the  directon  had  a  power  to  Iraae  or  aelL,  or  to  do  both;  but  that  the  giving  an  gpl 
to  the  Alkali  Company,  extending  over  twenty-one  years,  to  purcbaae  or  not,  at  a  price  now  &i 
waa  beyond  the  powcriaflhe  managing  body;  and  that  a  confirmation  by  a  meeting  of  the  ahaiehaU 
could  not  effectually  unctioa  the  contiact;  alio,  that  the  conient  of  every  member  of  the  C*Bi|i 
wai  neceiiary  to  give  lalidit;  lo  the  contract;  and  that  thii  objection  wai  BTailahle  ta  tbe  dds 
ant  al  the  hearing,  notwithstanding  the  admiaaioni  in  the  aniwer,  and  that  it  had  not  been  id 
on  the  pleading*.  The  Court  waa  willing  lo  give  the  plainti^  an  opportunity  to  obtain  the  0 
aenli  of  each  proprieior  individually;  but,  ii  being  admitted  thai  lome  4^  them  were  under  diaabfli 
it  diimiued  the  bill  without  coita.  The  detbndanl'a  caae  wai,  that  a  verbal  ^reemeat  wn  adi 
to  the  wrillen  agreement,  ai  a  part  of  it,  ai  lo  repain,  and  that  the  plainti&  bad  not  done  the 
pair*  agreed  on,  which  diientilled  them  U>  enforce  apecific  perfonnance;  and  he  filed  a  avm  1 
to  obtain  diicover^  and  evidence  in  anpport  of  thia  defence.  Thii  ground  not  being  in  aetaidti 
with  the  view  which  the  Court  took  of  iWl  defence,  the  croai  bill  waa  ilJamiawt  with  com. 
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ments,  and  the  plaintiff  and  his  professional  accountant        1852. 
A1II7  inspected  them,  and  made  all  such  extracts  as  they 
thought  necessary. 

The  bill  was  then  amended.  From  the  statements 
therein,  it  appeared  that  Mr.  White,  the  intestate,  carried 
on  the  business  of  a  newspaper  and  advertising  agent  in 
Fleet-street,  London ;  that  he  died  intestate,  and  that  the 
defendant  Mrs.  Barker,  then  Margaret  White,  the  widow 
of  the  intestate,  obtained  letters  of  administration  to  the 
estate  of  the  intestate;  and  that,  in  1832,  she  married  the 
defendant  Mr.  Barker;  that  the  business  of  the  intestate 
was  carried  on  up  to  the  second  marriage  by  Mrs.  Barker; 
but  that,  during  that  period,  Mr.  Barker  had  interfered  in 
it;  and  that,  subsequent  to  the  marriage,  Mr.  Barker  car- 
ried on  the  business  in  his  own  name. 

It  also  appeared,  that,  in  November,  1 822,  new  business- 
books  were  commenced;  that,  in  1831,  the  plaintiff,  being 
sixteen  years  of  age,  was  taken  into  the  office  as  a  clerk, 
at  a  small  salary;  and  that,  in  January,  1837,  the  defend- 
ant Mr.  Barker  gave  one-tenth  of  the  business  to  the  plain- 
tiff, and  in  1841,  Mr.  Barker  increased  the  plaintiff's  share 
to  one-fourth;  that,  in  1843,  the  plaintiff  having  married, 
he  purchased  another  fourth  share  in  the  business  of  the 
defendant  Mr.  Barker,  paying  him  2000Z.  for  it,  when  a 
deed  of  partnership  between  the  defendant  Mr.  Barker 
and  the  plaintiff  was  executed  by  them. 

The  accounts  of  the  intestate's  estate  were  made  up, 
and  a  sum  of  1852Z.  lis,  id.  was  paid  to  the  plaintiff  as 
his  share  thereof;  whereupon  he  executed  a  release  in  re- 
spect of  the  estate  to  the  defendants  Mr.  and  Mrs.  Barker. 

The  amended  bill  contained  numerous  and  very  minute 
interrogatories  as  to  the  business  and  the  profits  thereof, 
and  the  particulars  of  sums  received  therefrom  or  employ- 
ed therein,  and  of  cheques  given  or  paid  in  carrying  on 
the  business,  and  the  names  of  the  persons  connected  with 

VOL.  V.  c  c  c  D.  G.  s. 
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1862.  the  transactions  or  otherwise  in  conducting  the  businesa 
The  scope  of  these  interrogatories  vnU  appear  fully  in  the 
extract  from  the  defendant's  answer  inserted  below. 

The  relief  prayed  by  the  amended  bill  was,  that  it  might 
be  declared  that  the  release  and  deed  of  partnership  of 
1843  were  fraudulent  and  void,  and  that  they  might  be 
set  aside;  and  for  a  declaration  that  the  defendant  Mr. 
Barker  could  not  acquire  the  goodwill  of  the  intestate's 
business,  except  for  the  benefit  of  the  plaintiff  and  the 
defendant,  his  brothers,  and  sisters;  and  that  the  busi- 
ness and  profits  formed  part  of  the  intestate's  estate;  and 
that  Mr.  Barker  might  be  charged  with  the  20001.  paid  by 
plaintiff  to  him,  with  interest,  and  also  with  the  plaintiff's 
share  of  the  business  of  the  intestate;  and  for  accounts 
and  general  relief  on  that  footing. 

The  defendants'  answer  to  this  amended  bill  contained 
the  following  passage: — ''This  defendant  Richard  Barker 
says,  and  this  defendant  Margaret  his  wife,  belieyes  it  to  be 
true,  that  several  of  the  interrogatories  to  the  said  amend- 
ed bill,  and  particularly  the  interrogatories  numbered  re- 
spectively 6,  7,  8,  16,  17,  18,  19,  20,  21,  28,  32,  and  33, 
contain  inquiries  as  to  all  or  some  of  the  matters  follow- 
ing; that  is  to  say,  the  results  of  accounts  relating  to  the 
said  business,  the  profits  thereof  or  of  some  part  or  parts 
thereof,  the  particulars  of  sums  received  therefrom  or  em- 
ployed therein  or  taken  out  therefrom,  or  of  cheques  given 
or  paid  in  carrying  on,  or  the  names  of  persons  connected 
with  or  receiving  money  from,  or  entries  made  in  the 
books  of  or  otherwise  relating  to,  the  said  business^  or  the 
profits  thereof,  or  the  mode  of  conducting  the  same;  and 
these  defendants  say,  that  they  are  unable  to  answer  such 
inquiries,  and  humbly  submit  they  cannot  be  required  so 
to  do,  for  the  reasons  following,  which  reasons  are  herein- 
after referred  to  as  the  '  several  reasons  hereinbefore  giv- 
en ;'  that  is  to  say,  that  the  said  inquiries  relate  to  a  vast 
number  of  particulars,  all  of  which  particulars  relate  to 
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matters  which  occurred  many  years^  and  more  than  seven  1852. 
years  ago;  and  these  defendants,  R  Barker  and  Margaret  whitb 
his  wife,  have  no  means  of  ascertaining  these  particulars  -^^- 
mentioned  or  inquired  after  by  such  inquiries,  except  by 
the  books  in  the  possession  of  the  defendant  B.  Barker, 
which  books  are  numerous,  and  amount  to  upwards  of 
eighty  in  number,  and  extend  over  a  long  series  of  years, 
and  the  books  in  the  office  of  the  said  business  in  Fleet- 
street,  which  are  in  the  joint  possession  of  the  said  plain- 
tiff and  this  defendant  R  Barker,  about  sixty  in  number; 
and  this  defendant  R  Barker  says,  that  he  is  willing  to 
produce  all  the  said  books  which  are  in  his  own  posses- 
sion,  and  which  are  all  particularly  described  in  the  second 
schedule  to  the  said  former  answer  of  these  defendants, 
for  the  inspection  of  the  said  plaintiff  and  his  accountant 
or  accountants;  and  is  also  willing  to  permit  and  has 
never  interfered  with  the  inspection  by  the  said  plaintiff 
and  his  accountant  of  all  the  said  books  in  the  joint  pos- 
session of  the  said  plaintiff  and  this  defendant  R  Barker, 
and  which  latter  books  are  also  very  numerous,  and  ex- 
tend over  a  series  of  years;  and  in  fact  all  the  said  books, 
as  well  those  in  the  possession  of  this  defendant  R  Bar- 
ker, as  those  in  such  joint  possession  as  aforesaid,  have 
from  time  to  time  when  required  been  produced,  at  all 
reasonable  times,  to  a  Mr.  Franklin,  an  accountant  em- 
ployed by  the  said  plaintiff,  and  such  accountant  was  en- 
gaged, as  these  defendants  have  been  informed  and  be- 
lieve, for  a  considerable  period  in  the  year  1850,  in  in- 
specting some  of  the  said  books  in  the  joint  possession  of 
this  defendant  R  Barker  and  the  said  plaintiff,  and  was 
employed  from  the  latter  end  of  the  month  of  July  last 
for  several  months  in  inspecting  all  these  said  books  in  the 
sole  possession  of  this  defendant  R  Barker,  as  well  as 
many  of  the  said  books  in  the  joint  possession  of  the  said 
defendant  and  the  said  plaintiff;  all  which  last-mentioned 
books  have  also  been  produced  since  the  said  month  of 
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1852.  July  last  for  the  inspection  of  the  said  Mr.  Franklin,  who, 
as  these  defendants  are  informed  and  believe,  has,  dur- 
ing that  period,  made  copies  of  various  parts  of  several  of 
the  books  so  produced  for  his  inspection,  and  also  verymanj 
extracts  therefrom.  And  these  defendants  say,  that  they 
are  not  professional  accountants,  and  they  believe  it  would 
require  a  professional  accountant  several  months'  continu- 
ous labour  to  ascertain  from  the  said  books  such  of  the  vari- 
ous particulars  inquired  after  by  the  said  amended  bill,  or 
mentioned  in  such  inquiries,  as  can  be  ascertained  therefrom. 
And  this  defendant,  R  Barker,  says,  that  he  believes,  and 
this  defendant  Margaret,  his  wife,  is  informed  and  believes, 
that  the  books  relating  to  the  said  business  from  the  time 
of  the  marriage  of  the  defendants  till  the  present  time, 
were  ordinary  business  books;  and  that  all  matters  re- 
lating to  the  said  business,  and  usually  entered  in  respect 
of  businesses  of  a  like  nature,  were,  as  these  defendants 
believe,  regularly  entered  therein;  and  that  all  the  books 
of  the  said  business,  from  the  said  1st  of  November,  1825, 
to  the  present  time,  are  now  in  existence  and  ready  to 
be  produced  to  the  said  plaintiff;  and  that  the  said  plain- 
tiff, as  well  by  himself,  he  having  for  many  years,  namely, 
from  1837  to  the  present  time,  been  engaged  in  making 
entries  in  the  said  business  books,  and  having  had  access 
during  a  great  part  of  that  period  to  all  such  of  the  books 
of  the  said  business  as  were  kept  before  1 837,  as  by  his 
said  accountant,  who  has  had  such  inspection  as  aforesaid, 
has  had  ample  means  of  informing  himself  of  the  contents 
of  all  such  books.  And  these  defendants  humbly  submit 
to  this  honourable  Court,  that  it  would  be  oppressive  and 
unreasonable,  and  would  lead  to  no  satisfactory  results,  to 
require  these  defendants,  or  either  of  them,  to  go  through 
the  said  books  themselves ;  and  that  it  would  lead  to  great 
and  useless  expense  if  they  were  to  employ  an  accountant 
so  to  do,  inasmuch  as  they  could  only  state  the  results 
which  such  accountant  had  arrived  at,  the  accuracy  of 
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which  results  they  would  not  be  able  to  test  without  going  1852. 
through  the  said  books  themselves.  And  this  defendant, 
R  Barker,  says,  that  he  has  attempted  to  make  out  from 
the  said  books  the  necessary  accounts  to  enable  him  to  an- 
swer the  interrogatories  in  the  said  amended  bill,  and  had 
also  endeavoured  previously  to  make  out  some  of  the  said 
particulars,  as  will  appear  by  an  inspection  of  the  papers 
contained  in  the  bundle  referred  to  in  the  said  second 
schedule  to  the  said  former  answer  of  the  defendants,  a 
particular  description  of  the  contents  of  which  bundle  has 
since  been  verified  by  afBdavit  by  this  defendant,  R 
Barker;  but  this  defendant,  B.  Barker,  says,  that  the  re- 
sults stated  in  many  of  such  papers  are  not  accurate ;  and 
although  he  has  endeavoured  to  make  out  such  accounts 
as  aforesaid,  he  has  found  it  so  difficult,  from  the  immense 
length  and  particularity  of  such  accounts,  for  him  to  make 
out  the  accounts  required  in  order  to  answer  the  inquiries 
in  the  said  amended  bill;  that,  after  employing  much  time 
and  labour,  he  has  felt  himself  unable  to  do  so,  and  has 
been  compelled  to  desist  from  the  attempt;  and  these  de- 
fendants say,  that  they  do  not  know,  and  are  unable  to 
set  forth,  as  to  their  belief  or  otherwise,  and  humbly  sub- 
mit, that,  for  the  several  reasons  hereinbefore  given,  they 
cannot  be  required  to  set  forth  what  sums  or  sum  this  de- 
fendant, R  Barker,  received  in  respect  of,  and  in  auy  and 
what  way  connected  with,  the  said  business  in  the  year 
1822,  or  how  he  applied  the  sums  or  sum  which  he  so  re- 
ceived, or  in  what  particular  books  there  were  or  are,  or 
was  or  is,  any  and  what  entries  or  entry  in  respect  thereof, 
except  that  this  defendant,  R.  Barker,  believes  that  all 
such  sums  that  were  received  on  and  after  the  1st  of 
November,  1822,  are  regularly  entered  and  accounted  for 
in  some  of  the  said  books  in  his  own  possession,  and  in  the 
joint  possession  of  himself  and  the  said  plaintiff;  and  that 
the  only  entries  in  respect  thereto  are  in  the  following 
books  mentioned  in  the  second  schedule  to  the  said  answer 
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1862.  of  the  defendants  to  the  said  original  bill,  viz.  the  cash 
books,  Nos.  8,  9,  18;  the  cash,  bill,  and  bankers  account 
book.  No.  36;  and  the  general  cash  book,  Na  39;  and  pro- 
bably in  some  other  of  the  said  books  relating  to  the  said 
business,  which  the  said  defendant,  R.  Barker,  cannot 
specify;  but  as  to  the  particulars  of  all  such  entries  the 
defendants  crave  leave  to  refer  to  the  said  booka  And 
these  defendants  humbly  submit  that  they  cannot  be  re- 
quired to  answer  further  the  sixth  interrogatory  to  the 
said  amended  bill  for  the  several  reasons  hereinbefore 
given." 

The  plaintiff,  by  his  first  exception,  excepted  to  this 
part  of  the  answer. 

Mr.  Ru&sell  and  Mr.  Oiffard,  for  the  exceptions. 
Mr.  McUins  and  Mr.  JesseU,  for  the  defendants. 

White  V.  Williams  (a)  was  cited,  and  Mitford  on  Plead- 
ing (6)  was  referred  to  in  the  course  of  the  argument 

The  Vice-Chancellob  said — If  the  question  were  as  to 
the  technical  and  formal  sufBciency  of  this  answer,  it  is 
very  possible  that  the  Court  would  allow  this  exception. 
In  this  case  these  defendants  were  required  by  the  bill  to 
set  forth  the  accounts  in  question  in  the  suit,  with  a 
measure  of  detail  which  they  state  on  their  oath  would 
involve  a  most  oppressive  amount  of  labour,  and  would 
also  occupy  much  time;  and  it  is  urged  by  these  de- 
fendants, that  the  plaintiff  himself,  by  exercising  a  certidn 
amount  of  labour  and  attention,  would  be  able  to  obtain 
all  the  information  which  he  seeks.  Now,  the  Court  is 
bound  to  consider  what  object  the  plaintiff  would  gain  by 
compelling  these  defendants  to  incur  the  labour  he  re- 
quires of  them.     These  defendants  have  stated  where  the 

(a)  8  Yes.  193.  (6)  Pages  309,  310. 
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materials  may  be  found  for  obtaining  the  information 
Bought,  viz.  in  the  books  and  papers  mentioned  in  the 
schedule  to  their  answer.  They  say,  that  the  plainti£f  has 
always  had  access  to  these  documents,  and  that  they  have 
been  investigated  by  his  accountant.  It  is  not  alleged  by 
the  plaintiff  that  anything  has  been  fraudulently  or  erro- 
neously inserted  or  omitted.  No  object  would  be  gained 
by  compelling  these  defendants  to  give  all  the  accounts  in 
detail  in  the  manner  asked  for  by  the  bill. 

This  exception  must  be  overruled,  the  costs  to  be  costs 
in  the  cause. 
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There  were  fourteen  other  exceptions,  which  involved 
similar  questions,  and  were  not  pressed. 


1852. 


Barker  v.  Barker. 

Jvly  \&tkd: 

Philip  PROTHEROE,  by  his  last  win  and  testament,   .  ,  !^/^' 

'     •'  'A  testator  gave 

dated  the  30th  of  August,  1803,  gave  and  bequeathed  unto  » "^™  of  money 
his  sons  Edward  Protheroe  and  Philip  Protheroe,  his  exe-  trust,  to  pay 
ci^tors,  the  sum  of  22,000i.,  upon  trust  to  place  the  same  STd^^ghtcrfor 
out  at  interest  on  security,  and  to  pay  the  income  thereof  J^®'^^  *^' 
unto  his  daughter  Elizabeth   Barker,   wife   of  William  divide  the  prin- 
Barker,  for  her  life;   and,  after  her  decease,  upon  trusts  aiianderery. 
in  the  foUowing  terms:— "Then  in  trust,  as  to  the  said  ^uL^'^augt 
principal  sum  of  22,000i.,  to  divide  the  same  equally  ^r,  who  should 

time  of  her  do- 
cease,  and  the  lawful  issue  of  such  of  them  as  should  be  then  dead  learing  issue,  so  as  that  the  issue  of 
each  child  so  dying  should  take  the  share  which  their  deceased  parent  would  have  taken  if  livinff* 
and  so  as  that  such  issue  of  each  child  so  dying  should  take  equally  share  and  share  alike,  to  be 
paid  to  all  such  children  and  issue  upon  their  respectirely  attaining,  and  in  case  they  should  live 
to  attain,  the  age  of  twenty-one  years,  with  clauses  directing  the  application  of  the  income  for  the  main* 
tenance  of  the  children  and  issue  as  the  trustees  might  Uiink  fit  One  of  the  children  of  the  te- 
nant for  life  died  in  her  lifetime,  leaving  children,  some  of  whom  died  in  the  lifetime  of  the  tenant 
for  life: — Held^  that  the  time  of  the  death  of  the  chUd  of  the  tenant  for  life,  and  not  the  time  of  the 
death  of  the  tenant  for  life,  was  the  period  for  ascertaining  the  class  of  his  issue  who  were  to  take; 
and  that  the  children  of  tlie  deceased  child  living  at  his  death,  though  they  subsequently  died* 
in  the  lifetime  of  the  tenant  for  life,  took  vetted  interests. 
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1862.        between  alfand  every  the  children  of  mj  said  daughter 

BARKKa       Elizabeth  Barker  who  shall  be  living  at  the  time  of  her 

^-  decease,  and  the  lawftd  issue  of  such  of  them  as  shall  be 

Barkkr 

then  dead  leaving  issue,  so  as  that  the  issue  of  each  child 
so  djing  shall  take  the  part  or  share  which  their  deceased 
parent  would  have  taken  if  living:  And  so  as  that  such 
issue  of  each  child  shall  take  equally,  share  and  share 
alike,  to  be  paid  to  all  such  children  and  issue  upon  their 
respectively  attaining,  and  in  case  they  shall  live  to  at- 
tain, the  age  of  twenty-one  years:  And,  in  the  meantime, 
I  order  and  direct  that  my  said  executors  shall  apply  all 
or  any  part  of  the  interest  and  income  of  the  said  sum  of 
22,0002.  for  and  towards  the  support,  maintenance,  and 
education,  or  otherwise  for  the  use  and  benefit,  of  such 
children  and  issue  respectively  as  my  executors  shall  think 
fit."  The  testator,  by  his  will,  gave  all  the  residue  of  his 
real  and  personal  estates  unto  the  said  Edward  Protheroe 
and  Philip  Protheroe,  and  their  respective  heirs,  execu- 
tors, administrators,  and  assigns,  as  tenants  in  common. 
The  testator  died  in  September,  1803,  and  Messrs.  Edward 
Protheroe  and  Philip  Protheroe,  the  executors,  shortly 
afterwards  proved  his  will, 

Philip  Protheroe,  the  son,  and  his  son  Mark  Davis  Pro- 
theroe, became  bankrupts  in  1 843,  and  Richard  Boucher 
Callendar  and  Edward  Mant  Miller  became  the  assignees 
under  the  fiat.  The  tenant  for  life  died  on  the  4th  of  Au- 
gust, 1844,  up  to  which  time  the  annual  income  of  the 
trust  funds,  representing  the  sum  of  22,000,  was  duly  paid 
to  her.  The  tenant  for  life  had  eight  children,  and  no 
more,  namely,  Mary  Barker,  who  was  born  on  the  ]  6th  of 
October,  1798,  and  died  on  the  23rd  of  May,  1835,  a  spin- 
ster; Philip  Barker,  who  was  born  on  the  20th  of  January, 
1 800,  and  died  on  the  13th  of  May,  1838,  leaving  a  widow 
him  surviving,  and  having  had  five  children,  of  whom  four 
survived  him ;  Elizabeth  Barker,  who  was  born  on  the  ist 
of  March,  1801,  and  intermarried  with  Patrick  Miller,  and 
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died  on  the  23rd  of  April,  1851,  without  having  had  any  ^852. 
child;  Eleanor  Barker,  who  was  bom  on  the  25th  of  De- 
cember, 1804,  and  died  on  the  14th  of  June,  1836,  a  spin- 
ster; William  Barker,  who  was  bom  on  the  I7th  of  June, 
1806,  and  died  on  the  31st  of  December,  1841,  without 
having  been  married;  Susan  Barker,  bom  on  the  16th 
of  December,  1807,  and  still  living;  Gertrude  Barker, 
who  was  born  on  the  3rd  of  May,  1810,  and  died  on  the 
8th  of  December,  1832,  a  spinster;  and  Caroline  Barker, 
who  was  born  on  the  4th  of  December,  1811,  and  died  on 
the  20th  of  June,  1841,  having  intermarried  with  the  Rev. 
Thomas  Shelford,  but  she  died  without  having  had  a  child. 
Philip  Barker,  the  father,  married  Mary  Ann  Taylor,  who 
survived  him,  and  afterwards  became  the  wife  of  Count 
Alexandre  Marie  de  Kiencourt.  The  said  Philip  Barker 
had  issue  five  children,  and  no  more,  namely,  the  plain- 
tiff William  Henry  Barker,  who  was  born  on  the  30th  of 
December,  1830;  Mary  Ann  Barker,  who  was  born  on  the 
2nd  of  May,  1833,  and  died  on  the  30th  of  May,  1849,  a 
spinster  and  an  infant;  Elizabeth  Barker,  born  on  the 
10th  of  April,  1835,  and  still  an  infant;  Philip  Barker 
the  son,  who  was  bom  on  the  10th  of  July,  1836,  and  died 
on  the  29th  of  March,  1837,  an  infant;  and  Sarah  Caro- 
line Barker,  who  was  born  on  the  24th  of  October,  1837, 
and  died  on  the  14th  of  May,  1843,  an  infant.  Letters  of 
administration  of  the  respective  estates  and  effects  of  the 
said  Mary  Ann  Barker,  Philip  Barker  the  son,  and  Sarah 
Caroline  Barker,  were  duly  granted  to  their  mother  Mary 
Ann  de  Riencourt 

This  was  a  special  case,  stated  for  the  opinion  of  the 
Court,  between  William  Henry  Barker,  as  plaintiff,  and 
Elizabeth  Barker,  an  infant,  appearing  by  Patrick  Miller 
under  the  special  order  of  the  Court  as  her  guardian,  and  the 
said  Mary  Ann  de  Riencourt,  the  said  Philip  Protheroe  and 
Mark  Davis  Protheroe,  and  Richard  Boucher  Callendar  and 
Edward  Mant  Miller,  their  assignees  under  their  bank- 
ruptcy, as  defendants,  setting  forth  the  testator's  will  and 
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1858.  the  above  circumstances,  and  asking  the  opinion  of  the 
Court  on  the  following  questions :  Whether  the  said  Harj 
Ann  Barker,  Philip  Barker  the  son,  and  Sarah  CSaroline 
Barker,  or  any  and  which  of  them,  took  vested  interests 
under  the  bequests  of  the  sum  of  22,0002.7  and  who  were 
the  parties  entitled  to  or  interested  in  the  several  sums  of 
stock,  representing  the  one-third  to  which  the  said  Philip 
Barker  deceased,  in  case  he  had  survived  the  said  Eliza- 
beth Barker  the  elder,  would  have  been  entitled,  of  the 
trust  funds  subject  to  the  trusts  of  the  will?  and  who  were 
the  parties  entitled  to  the  fund  and  cash  representing  the 
unapplied  income  of  such  one-third  on  the  30th  of  De- 
cember, 1851  ?  and  what  were  the  rights  and  interests  of 
the  parties  who  might  be  declared  to  be  entitled  to  or  in- 
terested in  the  several  funds  and  cash? 

Mr.  RtisseU  and  Mr.  Metccdfe  tor  the  plaintiffs. — ^Those 
only  of  the  issue  of  Elizabeth  Barker,  the  tenant  for 
life,  who  were  alive  at  her  death,  are  entitled  to  the 
fund.  As  to  the  children  of  Elizabeth  Barker,  it  is  clear- 
ly a  condition  that  they  should  be  alive  at  her  death,  to 
entitle  them  to  take.  Philip,  the  father,  could  have  been 
entitled  only  in  case  he  were  alive  at  that  time;  and  the 
clause  substituting  his  issue  in  case  of  his  death  must  be 
read  as  being  subject  to  a  similar  condition.  The  gift  io 
Bennett  v.  Merriman  (a)  is  similar  to  the  present,  the  de- 
cision in  which  must  govern  this  case. 

To  be  alive  at  the  death  of  the  tenant  for  life  is  a  con- 
dition precedent:  Knight  v.  Cameron  (b).  It  is  true,  that 
the  words  "and  not  otherwise"  occur  in  that  case;  they, 
however,  do  not  alter,  they  only  repeat  the  preceding  Un- 
guage:  Lister  v.  Bradley  (c)  refers  to,  and  recognises, 
Knight  v.  Cameron, 

Mr.  Elmdey  and  Mr.  Carter  for  defendants  in  the  same 

(a)  6  Beav.  360.  (b)  14  Ves.  389.  (e)  1  Him,  10. 
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interest  with  the  plaintiff — ^Hcre  the  only  gift  to  the        1862. 

class  is  in  the  direction  to  divide  and  pay  the  fimd  among 

the  class  upon  the  death  of  the  tenant  for  life;  those  only 

take  who  survive  the  tenant  for  life:  Beck  v.  BiLsh(a) ;  and 

in  BuU  V.  Prichard  (6),  it  was  laid  down,  under  a  gift  of 

real  estate  to  children  of  a  daughter  who  should  live  to 

attain  the  age  of  twenty-three  years,  that  no  one  could 

claim  who  could  not  predicate  of  himself  that  he  was  of 

the   age  specified,  and  that  otherwise  the  description 

failed. 

Mr.  Wcdker  and  Mr.  Hanson  for  the  defendants,  the  re- 
presentatives of  the  children  of  Philip,  who  had  died  in 
the  lifetime  of  the  tenant  for  life. — There  is  in  this  case  a 
clear  gift  in  the  first  instance,  with  a  time  fixed  for  pay- 
ment superadded  to  the  gift.  If  this  be  the  proper  de- 
scription of  the  gift,  then  the  share  of  Philip  vested  in  his 
children  immediately  on  his  decease :  Padcham  v.  Ore- 
gory(c),  Balger  v.  MackeU  (d),  Kevern  v.  Williams  (e),  Mas- 
sey  V.  Hvdson  (/),  Templeman  v.  Warrington  (gr),  Davies  v. 
Fisher  (h\  Harrison  v.  Orimwoodiy),  Vize  v.  8toney(k), 
There  was  no  gift  over  in  this  case  as  in  Vawdry  v.  Oed- 
des  (I). — ^They  also  cited  Booth  v.  Booth  (m). 

Mr.  Bacon  and  Mr.  C  HaUy  for  the  residuary  legatees, 
referred  to  Leake  Y.Robinson  (n),  and  Hanson  v.  Oraham(o). 

Mr.  Piggott  for  the  assignees  of  Philip  Protheroe,  the  son. 
Mr.  Metcalfe  in  reply. 

(a)  7  Beav.  492.  cumstance  in  favour  of  the  vesting. 

(6)  5  Hare,  667.  (h)  6  Beav.  201. 

(e)  4  Hare,  396.  (t)  12  Beav.  192. 

\d)  6  Vea.  609.  (k)  1  D.  &  War.  337. 

le)  6  Sim.  172.  (0  1  Hubs,  &  My.  203. 

(/)  2  Mer.  130.  (w)  4  Vee.  399. 

(g)  13  Sim.  267.    The  clause  for  (n)  2  Mer.  363. 

maintenanoewas  an  additional  cir-  (o)  6  Yes.  239. 
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1852.  The  question  as  to  the  title  to  the  income  of  the  shares 

of  the  issue  during  their  minorities  was  also  argued ;  but^ 
in  the  event,  that  question  did  not  arise. 

The  Vioe-Chanoellob,  in  the  course  of  the  argument^ 
said,  there  was  a  different  construction  in  the  case  of  a 
legacy  which  was  severed,  from  that  in  which,  it  was  not 
severed.  This  was  a  severed  legacy.  He  also  remarked, 
that  there  was  this  distinction  between  the  present  case 
and  that  of  Leake  v.  Robinson :  that,  in  that  case,  there 
was  no  prior  life  estate ;  but  the  will  now  in  question  cre- 
ated a  prior  life  estate  in  the  fund. 

At  the  end  of  the  argument,  his  Honour  said: — The 
questions  in  this  case  are  two:  The  first  is,  what  is  the 
class  which  takes  under  the  gift  contained  in  the  wUL 
The  second  question  is,  whether  the  individuals  of  that 
class  do  or  do  not  take  interests  which  vested  at  the 
death  of  the  tenant  for  life.  The  gift  is,  that,  after  the 
death  of  the  tenant  for  life,  the  fund  shall  be  equally  di- 
vided between  all  the  children  of  the  tenant  for  life  who 
should  be  living  at  the  time  of  her  death,  and  the  lawfiil 
issue  of  any  child  then  dead  leaving  issue.  As  to  the 
children  living  at  the  death  of  the  tenant  for  life  no  ques- 
tion arises.  But  as  to  the  issue  of  any  child  then  dead 
two  constructions  have  been  contended  for;  one  is,  that 
the  issue  of  a  deceased  child  who  are  to  take,  are  a  class 
to  be  ascertained  at  the  death  of  the  tenant  for  life.  The 
other  construction  would  include  a  child  of  a  child  sur- 
viving his  parent,  but  dying  in  the  lifetime  of  the  tenant 
for  life.  The  Court  has  to  determine  between  these  two 
constructions;  and  it  is  a  question  of  considerable  doubt 
and  difficulty.  The  general  rule  of  law  is,  not  to  im- 
port a  contingency  into  gifts  of  this  kind;  and  there 
could  be  no  doubt,  if  the  gift  had  stood  alone  to  the 
issue  of  such  child  as  should  die  in  the  lifetime  of  the 
tenant  for  life  leaving  issue,  that  the  class  would  include 
all  the  children  left  by  the  child  who  died,  and  would 
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not  be  confined  to  the  children  only  who  happened  to        1862. 
be  in  existence  at  the  time  of  division.      That  is  the 
general  rule.     The  question  is,  whether,  in  the  words  of 
the  will,  there  can  be  found  enough — not  upon  a  conjec- 
tural ground  merely — to  take  the  death  of  the  tenant  for 
life  as  the  period  for  ascertaining  the  class,  and  not  the 
death  of  the  stirps,  concerning  whose  issue  there  is  this 
question.     I  do  not  think  there  is  enough  in  this  will  to 
confine  the  gift     If  the  words  "  leaving  issue"  could  be 
read  as  referring  to  issue  living  at  the  death  of  the  tenant 
for  life,  then,  no  doubt,  that  might  be  the  period  for  ascer- 
taining the  class.     After  a  careful  consideration  of  the 
words  in  this  will,  I  think  "  leaving  issue  "  means  at  the 
death  of  the  child  whose  death  is  contemplated,  and  not 
at  the  death  of  the  tenant  for  life;  and  that,  consequently, 
the  time  for  ascertaining  the  class  is  the  death  of  such 
child.     No  doubt  the  testator,  with  respect  to  the  children 
of  the  tenant  for  life,  provides  that  those  only  are  to  take 
who  are  living  at  the  period  of  division.     It  might  well 
happen  that  grandchildren,  whose  parents  are  dead,  might 
have  had  issue  in  the  lifetime  of  the  tenant  for  life;  and 
making  the  gift  to  the  grandchildren  conditional,  in  the 
same  way,  would  take  it  away  altogether  in  that  event, 
without  substituting  their  issue.     I  cannot  see  how  to  im- 
port this  additional  contingency  into  this  gift.    It  appears 
to  me,  in  this  case,  that  the  class  to  take  are  the  children 
left  by  Philip  at  the  time  of  his  decease,  who  were  four  in 
number,  and,  therefore,  that  Mrs.  Miller  and  Susan  each 
takes  one-third,  and  the  four  children  of  Philip  take  the 
remaining  one-third  among  them.     The  question  remains 
whether  these  children  of  Philip  took  vested  or  contingent 
interests,  there  being  a  clear  gift  to  them ;  and  I  think  this 
is  the  ordinary  case  of  a  gift,  with  a  direction  to  pay  super- 
added to  it,  which  has  not  the  efiect  of  divesting  the  gift, 
although  words  of  contingency  are  attached  to  the  direc- 
tions to  pay  at  the  age  of  twenty-one  yeara     A  gift  to 
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parties,  to  be  paid  to  them  at  twentj-one,  is  not  materially 
different  from  a  gift  to  be  paid  to  them  if  they  attain 
twenty-one,  or  in  case  they  attain  twenty-one.  These  in- 
terests, therefore,  vested  in  the  children  of  Philip  who 
were  living  at  his  decease. 

It  becomes  imnecessary  to  consider  the  question  which 
has  been  raised  as  to  the  intermediate  income.  I  may  say, 
however,  that  it  seems  hardly  possible  to  distinguish  this 
case,  on  that  point,  from  McuAen  v.  Scales  (a). 

I  consider  that  the  questions  upon  this  will  are  very 
doubtful. 

(a)  13  Beav.  6a 


Juli/  27th. 


Stocks  v.  Dobson. 


A  creditor  W  ILLIAM  PEEL  and  Jeremiah  Carter,  the  surviving 
tio*n^^"tiie  executors  of  the  last  will  and  testsunent  of  Abraham  Peel, 
de^^ofht  ^^^^  ^^^^  ^  *^^^^  Jackson,  since  deceased,  for  which  he 
debtor,  and  re-   thereupon  gavc  to  them  his  promissory  note,  dated  the  Tth 

covered  judg-  --«  ,  ir>/\K 

ment  for  1 46/.,   of  February,  J  80  7. 

^^1t  for  J^^*^  Jackson,  by  his  will,  dated  in  1814,  devised  cer- 

raiue  to  a  bro-   ^^  parts  of  his  real  estate  to  his  grandson  John  Dobson, 

tner-in-law  of  *•  ^  ^  ^      °  ' 

the  executor;  for  his  life,  with  divcrs  remainders  over,  and  he  gave 
and  devisee^ ab-  Other  parts  of  his  real  estate  to  other  persons:  but  he 

sconded,  but 
was  found  out 

by  his  brother-in>]aw,  who,  in  May,  1842,  gaye  him  notice  of  the  assignment  of  the  jodgment 
to  himself,  but,  in  fiict,  he  had,  in  the  previous  April,  assigned  the  judgment  by  way  of  mort- 
gage  to  the  plaintifb,  who  received  the  original  assignment  of  the  jmdgment  debt,  bat  gave  no  no* 
tice  of  the  assignment  to  them  to  the  executor,  who  was  entirely  ignorant  of  it.  In  order  to  pay 
the  amount,  and  to  manage  his  afiGurs,  the  executor  authorised  bis  brother-in-law  to  raectre  tkie 
rents  of  the  tostator^s  property  devised  to  him,  which  he  did  until  1848,  when,  after  angry  alterca- 
tion, accounts  were  settled  between  them,  10/.  was  paid  to  the  execnfen^,  and  mutual  releaaea,  n» 
citing  and  including  the  judgment,  were  given.  On  this  settlement,  tiiie  assignment  to  the  Ivo- 
theivin-law  was  not  asked  for  or  referred  to.  The  brother-in-law  kept  down  the  interest  on  the 
mortgage  security  he  had  given  till  1849,  when  he  became  bankrupt.  Shortly  afterwards,  the 
plaintiffs  gave  notice  to  the  executor  of  the  assignment  to  them,  and  at  their  instance  the  judg- 
ment creator  revived  the  judgment  at  law  by  sd.  fia.  Upon  a  suit  by  the  pUuntifla  acainat  the 
executor  and  devisee  and  the  other  devisees  of  the  original  debtor,  as  creditors,  seeking  the  adaiin- 
istration  of  the  estate : — ffeid^  that  the  judgment  was  equitably  released  by  the  mutnal  releases  in 
1848,  as  regarded  any  interest  which  the  plaintiffs  could  have  in  it  against  the  executor  And  the  c^ 
tate  of  the  original  debtor;  and  the  bill  was  dismissed  with  costs. 
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charged  all  his  real  estates  with  the  payment  of  his  debts  I8d2. 
in  aid  of  his  personal  estate;  and  he  appointed  David 
Farrer  and  the  said  John  Dobson,  executors  of  his  will. 
On  the  death  of  the  testator  in  1815,  David  Farrer  and 
John  Dobson  proved  his  will,  and  paid  some  of  the  testa- 
tor's debts;  but  the  1002.,  due  on  the  promissory  note  to 
Peel  and  Carter,  remained  unpaid.  The  executors  paid 
interest  on  the  lOOZ.;  and  Farrer  having  died,  John  Dob- 
son,  as  the  surviving  executor,  continued  to  pay  interest 
on  the  debt  of  lOOl  until  1830. 

William  Peel  survived  Jeremiah  Carter,  and,  as  sole  sur- 
viving executor  of  Abraham  Peel,  he  brought  an  action  on 
the  promissory  note  against  John  Dobson,  as  sole  executor 
of  Jackson,  and  recovered  judgment  against  him  for  1322. 
3&  9cL  for  principal  and  interest  on  the  promissory  note, 
and  14Z.  12^.  Sd.  for  costs,  making  together  1462. 15^.;  and 
final  judgment  was  signed  in  July,  1836,  to  be  levied  of 
the  goods  and  dhattels  of  John  Jackson,  deceased,  in  the 
hands  of  John  Dobson  as  his  executor. 

By  indenture,  dated  the  10th  of  October,  1836,  William 
Peel,  in  consideration  of  146i  15^.  paid  to  him  by  William 
Watson,  assigned  the  judgment  and  all  sums  of  money,  due 
or  thereafter  to  become  due  thereon,  to  William  Watson,  his 
executors,  administrators,  and  assigns. 

In  1841,  Mr.  Higham,  a  solicitor,  lent  1102.  to  William 
Watson;  and  by  an  indenture,  dated  the  10th  of  Decem- 
ber, 1841,  William  Watson  assigned  the  judgment  and  the 
sums  of  money  then  due  and  thereafter  to  become  due  by 
virtue  thereof,  to  Mr.  Higham,  by  way  of  mortgage,  to  se- 
cure the  repayment  of  the  1102.  and  interest;  and  William 
Watson  deposited  the  assignment  from  William  Peel  to 
William  Watson  with  Mr.  Higham.  Mr.  Higham  forth- 
with registered  the  assignment  to  himself  in  the  Registry 
at  the  Common  Pleas  and  in  the  West  Yorkshire  Registry. 
In  April,  J  842,  this  loan  was  paid  off;  and  by  an  inden- 
ture, dated  the  27th  of  that  month,  Mr.  Higham  re-assign- 
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1852.        ed  to  William  Watson  the  judgment  and  debt,  and  deli- 
vered the  assignment  to  Watson^  and  the  assignment  bj 
way  of  mortgage  to  himself,  back  to  him;   but  this  re- 
assignment of  the  judgment  was  never  registered.     In 
order  to  enable  him  to  pay  off  Mr.  Higham's  mortgage, 
William  Watson  had  borrowed  1452.  of  Joseph  Stocks  and 
Michael  Stocks;  and  by  an  indenture,  dated  the  30th  of 
April,  1842,  made  between  William  Watson  of  the  one 
part,  and  Joseph  Stocks  and  Michael  Stocks  of  the  other 
part,  William  Watson  assigned  the  said  judgment  and  all 
sums  of  money  due  or  to  become  due  thereon  to  them, 
their  executors,  administrators,  and  assigns,  subject  to  a 
proviso  for  redemption  on  payment  by  William  Watson  to 
them  of  the  1452.  and  interest;  and  thereupon  all  the  as- 
signments of  the  judgment  were  deposited  with  Joseph 
Stocks  and  Michael  Stocks. 

William  Peel,  who  had  survived  Jeremiah  Carter,  died 
in  1837,  leaving  a  will,  of  which  John  Burley  became  sole 
surviving  executor. 

William  Watson  paid  the  interest  on  the  mortgage  of 
the  judgment  to  Messrs.  Stocks  until  184S,  when  he  be- 
came bankrupt.  The  assignees  under  his  bankruptcy  ef- 
fectually released  all  right,  title,  and  equity  of  redemption 
in  the  judgment  to  Messr&  Joseph  and  Michael  Stocks. 

This  was  a  bill  by  Messrs.  Joseph  and  Michael  Stocks, 
on  behalf  of  themselves  and  all  other  the  creditors  of  John 
Jackson,  deceased,  against  John  Dobson,  as  one  of  the  de- 
visees and  the  surviving  executor  under  the  will  of  John 
Jackson,  and  against  the  other  devisees  of  his  will,  and 
against  John  Burley,  as  the  sole  surviving  executor  of 
William  PeeL  The  bill,  after  stating  the  above  circum- 
stances, and  alleging  that  the  principal  sum  of  145JL,  with 
an  arrear  of  interest  and  costs,  was  due  to  the  plaintiffs, 
sought  accounts  and  a  decree  against  the  real  and  personal 
estate  of  John  Jackson,  as  usual  in  a  creditors  suit 

The  defendant  John  Dobson  by  his  answer  admitted. 
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that  William  Peel  had  in  July,  1836,  entered  up  final  1852, 
judgment  against  him  as  the  surviving  executor  of  John 
Jackson;  and  that  the  judgment  was  in  October,  1836,  as- 
signed to  William  Watson :  and  he  alleged,  that  he  shortly 
afterwards  agreed  with  William  Watson  that  he  should 
receive  the  rents  of  the  hereditaments  devised  to  him  by 
John  Jackson,  and  take  the  management  of  the  property 
and  apply  them  in  discharge  of  the  amount  due  on  the 
judgment;  and  that  he  accordingly  continued  in  such  pos- 
session until  1847;  and  that  subsequently,  upon  a  settle- 
ment of  accounts  between  William  Watson  and  the  defend- 
ant John  Dobson,  in  which  credit  was  given  by  Watson  to 
Dobson  for  the  amount  due  on  the  judgment,  and  in  May, 
1848,  a  mutual  release  of  all  demands  between  William 
Watson  and  the  defendant  John  Dobson  was  duly  exe- 
cuted, whereby  the  demand  against  John  Dobson  as  the 
executor  of  John  Jackson  in  respect  of  the  judgment  was 
discharged. 

The  plaintiffs  amended  their  bill,  and  charged  that  the 
defendant  Dobson  had  notice  of  the  assignment  of  the  30th 
of  April,  1842,  and  of  the  judgment  to  the  plaintiffs,  and 
that  the  release  was  a  scheme  between  William  Watson  and 
the  defendant  Dobson  to  defeat  the  plaintiffs'  security ;  and 
that  the  release  was,  as  against  the  plaintiffs,  fraudulent 
and  void. 

The  following  facts  appeared  by  the  evidence  in  the 
cause: — 

William  Watson  was  the  brother-in-law  of  the  defendant 
John  Dobson.  Dobson  carried  on  the  business  of  a  basket 
maker  at  Halifax,  and,  in  1830,  having  got  into  embarrassed 
circumstances,  he  suddenly  left  that  place,  and  removed  to 
Buckinghamshire,  and  there  worked  as  a  journeyman 
basket  maker.  His  new  place  of  residence  was  unknown 
at  Halifax  for  some  years.  William  Watson's  children  hav- 
ing a  reversionary  interest  in  the  real  estate  devised  to 
Dobson  for  life,  Watson,  on  Dobson's  leaving  Halifax,  en- 
voi*, v.  D  D  D  D.  a.  s. 
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1862.  tered  into  possession  of  the  rents  of  the  property,  keeping 
down  the  interest  on  the  mortgages  thereon;  but  he  had 
no  authority  from  Dobson  to  do  so. 

Some  time  in  the  year  1841,  it  became  known  to  Watson 
and  a  few  persons  in  Eland,  which  is  near  Halifax,  that 
the  defendant  Dobson  resided  in  Buckinghamshire;  and 
Watson  went  to  him  in  the  year  1842,  and  then  informed 
Dobson  that  he  was  in  the  receipt  of  the  rents  of  Dobson's 
property,  and  that  he  was  the  purchaser  of  the  judgment 
obtained  against  him  by  Peel's  executors,  and  that  he  WW 
appropriating  the  rents  to  pay  the  amount  due  to  ImiBelf; 
and  he  induced  Dobson  to  grant  him  a  lease  of  an  inn,  part 
of  the  property;  and  an  arrangement  waa  eOMe  to  betwe^ 
them,  that  Watson  should  continue  toiweive  the  rents,  and 
appropriate  them  to  the  liquidatiott  of  the  balance  of  the 
judgment  debt 

After  ineffectual  applications  to  him  for  the  accounts  in 
previous  years,  Watson,  in  1847,  furnished  an  account  of 
his  receipts  and  payments  to  Dobson,  to  which  the  latter 
objected.  In  1848,  Dobson  distrained  upon  Watson  for  5411, 
as  arrears  of  the  rent  of  the  inn  due  from  him,  and  after 
much  angry  altercation,  Watson  paid  lOL  to  Dobson,  and 
the  mutual  release  of  May,  1848,  including  the  judgment 
debt,  which  was  recited,  was  executed.  The  transactions 
between  Watson  and  Dobson  were  thus  closed.  No  inquiry 
was  made  for  the  deed  by  which  the  judgment  had  been 
assigned  to  Watson;  but  Dobson  believed  that  it  was  ac- 
tually vested  in  Watson.  Shortly  afler  this  transaction 
Watson  became  bankrupt. 

The  defendant  Dobson  was  first  informed  of  Watson's 
assignment  of  the  judgment  debt  to  the  plaintiffs  in  1849. 

Mr.  Burley,  as  the  personal  representative  of  Peel,  pro- 
ceeded against  the  defendant  Dobson;  and  the  judgment 
was,  in  1850,  revived  by  writ  of  scire  facias  against  the 
defendant  Dobson,  as  the  surviving  executor  of  Jackson 
the  testator,  the  original  debtor. 

The  only  question  in  the  cause  was,  whether  the  plain- 
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tifis  as  the  assignees  of  the  judgment  against  Jackson  from        16&2. 
Watson,  were  creditors  against  Jackson's  estate,  notwith- 
standing the  satisfaction  by  Dobson  subsequent  to  the  date 
of  that  assignment  of  what  appeared  due  to  Watson  upon 
the  judgment 

Mr.  WHicock  and  Mr.  0.  L.  RussM  for  the  plaintiffs. — 
Upon  the  transaction  between  Watson  and  the  defendant 
Dobson,  and  considering  the  relationship  subsisting  be- 
tween them,  the  Court  must  assume  that  the  latter  was  in- 
formed by  Watson  in  May,  1842,  when  he  visited  Dobson 
in  Buckinghamshire,  that  he  had  mortgaged  his  equitable 
interest  in  the  judgment  to  the  plaintiffs,  and  that  the  sub- 
sequent arrangement  between  them  was  in  fraud  of  the 
plaintiffs'  rights.  If,  however,  upon  the  answer  of  Dobson 
and  the  testimony  of  Watson,  the  Court  should  not  come  to 
this  conclusion,  it  will  hold  that  the  equity  of  the  plain- 
tiffs must  prevail  over  that  of  the  defendant  Dobson. 

If  a  bond  is  assigned,  the  bond  must  be  delivered,  and 
notice  must  be  given  to  the  debtor :  Ryall  v.  RoUe  (a).  The 
plaintiffs  in  this  case,  on  the  assignment  to  them,  took  the 
only  evidences  of  title  in  the  possession  of  Watson,  in  whom 
both  the  plaintiffs  and  the  defendant  Dobson  admit  the 
title  to  have  been;  but  the  act  of  Dobson  in  absconding 
prevented  them  from  giving  him  notice,  which,  if  he  had 
not  absconded,  it  might  have  been  their  duty  to  do.  When 
Dobson  settled  with  Watson  for  the  amount  of  the  debt 
due  on  the  judgment,  he  was  bound  to  have  called  for  the 
evidence  of  Watson's  equitable  title,  and  it  was,  at  least, 
gross  negligence  in  him  not  to  have  done  so;  for  which  he 
and  not  the  plaintiffs  must  suffer:  Dearie  v. EaU  (6). 

Mr.  Medina  and  Mr.  Eddis  for  the  defendant  Dobson,  and 
the  other  defendants  entitled  under  the  will  of  the  testator. 

(a)  1  Atk.  165, 177.  (6)  3  Buas.  1. 

D  D  D  2 
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1852.  — ^The  answer  of  the  defendant  Dobson^  and  the  testimonj 
of  Watson,  must  satisfy  the  Court  that  Dobson's  conduct 
in  settling  for  the  amount  due  from  him  upon  the  judg- 
ment was  bona  fide.  The  debtor  had  notice  that  the  right 
to  receive  the  debt  was  vested  in  Watson;  on  this  belief 
he  paid  Watson.  It  is  admitted,  that  the  registry  of  the 
assignment  to  Mr.  Higham  was  in  itself  ineffectual ;  but 
the  knowledge  by  Mr.  Higham  (who,  on  the  final  arrange- 
ment between  Dobson  and  Watson,  was  Dobson*8  solicitor) 
that  that  registry  remained  undisturbed,  was  a  reason  why 
less  caution  than  might  have  been  taken  was  observed. 
It  is  unnecessary  to  consider  what  might  have  been  the 
effect  of  a  notice  given  to  the  defendant  Barley,  Peels 
executor;  but  no  notice  of  the  assignment  to  the  plain tifis 
having  been  given  to  any  person,  they  had  not  done  all 
that  they  could  do  towards  perfecting  their  title  before 
the  defendant  Dobson  satisfied  the  judgment;  and  their 
claim  must  fail.  It  does  not  appear  that  the  plaintiffs  have 
ever  taken  the  slightest  trouble  to  discover  Dobson  so  as 
to  give  him  notice. 

Mr.  WiUcock  in  reply. 

The  Vicb-Chancellor  said,  he  thought  this  a  very  clear 
case.  After  referring  to  the  circumstance  that  the  plain- 
tiffs had  not  given,  or  attempted  to  give,  any  notice  to  Dob- 
son, who  was  bound  to  pay  what  was  due  upon  the  judg- 
ment, of  the  assignment  by  Watson  to  them  of  the  judgment, 
his  Honour  said — By  omitting  to  give  that  notice,  accord- 
ing to  the  principles  of  this  Court,  they  left  Watson,  who, 
as  between  himself  and  Dobson,  was  the  owner  of  the 
judgment,  at  liberty  to  deal  with  that  judgment  as  he 
thought  fit.  He  might  have  assigned  it  for  value  to  any 
one  who,  on  giving  notice,  would  have  had  a  title  pre- 
ferable to  that  of  the  plaintiffs.  Instead  of  assigning  it, 
Watson  had  certain  dealings  with  Dobson;  and  upon  the 
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result  of  these  dealings,  in  1848,  a  deed  was  executed  re-  1862. 
citing  the  judgment  and  the  assignment  to  Watson;  and 
reciting  that,  in  respect  of  dealings  between  them,  a  sum 
was  due  from  Watson  to  Dobson;  that  disputes  had  arisen 
between  them,  and  that  it  had  been  agreed  that  all  these 
disputes,  accounts,  and  transactions,  including  the  afore- 
said judgment,  should  be  adjusted  and  settled,  in  consi- 
deration of  Watson's  paying  Dobson  the  sum  of  lOl.  as 
the  balance  of  all  accounts  between  them,  and  of  the 
mutual  release  thereinafter  contained:  this  release  was 
duly  executed,  and  Watson  paid  1 01  to  Dobson.  Beyond 
all  doubt,  prima  facie,  the  plaintiffs  not  having  given  to 
Dobson  notice  of  the  assignment  to  them  left  him  free  to 
settle  or  compromise  the  debt  with  Watson,  and  made  any 
settlement  between  Dobson  and  Watson  valid.  What  is 
there,  then,  to  prevent  the  operation  of  the  ordinary  prin- 
ciples of  the  Court  in  cases  of  this  kind?  It  is  said,  that 
Watson  had,  prior  to  this  release,  parted  with  the  posses- 
sion of  the  deed  of  1836,  under  which  he  derived  his  title, 
and  he  had  not  this  deed.  No  doubt  that  would  have 
been  a  circumstance,  among  others,  if  the  plaintiffs  were 
making  out  a  case  of  fraud,  or  such  culpable  negligence  as 
would  have  put  Dobson  in  the  same  position  as  though 
he  had  received  notice  of  the  assignment  to  the  plaintiffs. 
But  mere  want  of  possession  of  the  deed  is  not  of  itself 
sufficient  notice  that  another  person  has  a  claim  upon  it. 
There  must  be  other  circumstances  beyond  a  simple  want 
of  possession  of  the  deed  to  amount  to  such  notice.  Again, 
it  is  said  that  the  judgment  has  not  been  released  at  law; 
and,  in  proof  of  that,  reference  has  been  made  to  the 
proceedings  as  to  the  sci.  fa.,  shewing  that  the  judgment 
has  been  dealt  with  by  a  Court  of  law  as  a  subsisting 
judgment,  on  which  execution  could  still  be  issued  by 
Peel  or  his  executor;  but  the  equitable  title  to  it  was  not 
in  him,  but  in  his  assignee.  The  question  is,  whether 
Peel  did  not  hold  the  judgment  as  a  trustee  for  Watson, 
and  whether  he  was  not  bound  to  hold  it  for  him.   I  think 


768 


1852. 


CASES  IK  CHANOSBT. 

there  can  be  no  doubt  that  he  waa  If  Dobson  deriyes  hit 
title  under  Wataon  that  puts  an  end  to  the  case.  I  think 
that  this  judgment  has  been  equitably  released,  as  r^ardt 
any  interest  which  the  plaintiffs  can  have  in  it  against 
Dobson. 

The  bill  must  be  dismissed  with  costs. 


June  IIM, 

12tA,  <(r  25tA. 

J^y  2nd  di 


Clay  t;.  Ruffokd. 

1  HIS  was  a  suit  by  Mr.  Clay  and  others^  suing  on  behilf 
of  themselres  and  the  other  members  of  the  Droitwidi 
Patent  Salt  Company^  against  Mr.  Thomas  Rufford. 


By  the  terms 
of  the  deed  of 
settlement  of  a 
Joint-stock  Salt 
Company,itwas 
declared  that 
the  Company 

was  formed  for  the  purpose  of  manofitctaring  salt  on  their  works,  and  on  such  other  hereditaaiaitsiMtf 
thereto  as  might  be  purchased,  and  for  vending  the  salt     Power  was  giren  to  tlie  directors  to  sell, 
exchange,  and  lease  all  or  any  of  the  partnership  proper^,  and  to  enter  into  any  oontzact;  and  tki 
receipt  clause  provided  that  no  lessee  or  purchaser  should  be  bound  to  ascertain  the  rMokritj  d 
any  proceeding  under  the  authority  of  that  deed.     It  was  also  provided,  that  no  new  niM  or  rcgv* 
lation  altering  the  fundamental  constitution  of  the  partnership  should  be  binding,  vnleas  ooofinMi 
by  two  thirds  of  the  votes  of  the  partners  present  at  two  successive  general  meetanga.     The  Cob- 
pany  purchased  works  and  carried  mi  the  manufocture  of  salt.     In  consequence  ^  the  rivahy  sf 
the  Joint  stock  Alkali  Company,  the  business  was  carried  on  at  a  loss.    After  negotiation,  the  mansg* 
ing  director  on  behalf  of  the  Salt  Company,  and  a  director  on  behalf  of  the  Alkali  C<«ipaay,  ah 
tered  into  and  signed  an  agreement,  dated  in  May,  1846,  whereby  the  former  agreed  to  lease  fat 
the  term  of  twenty-one  years  all  their  works  to  the  latter  at  a  specified  rent.    It  was  a  term  of  the 
agreement  that  the  lease  should  contain  an  option  to  the  Alkali  C<Hnpany  to  porchaae  tlie  wofks  st 
any  time  within  twenty-one  years  at  a  price  named ;  the  agreement  was  to  be  subject  to  the  con- 
sent of  the  proprietors  of  the  Salt  Company.     At  a  meeting  of  proprietors  properiy  conYened,  kdd 
in  June,  1846,  it  was  unanimously  resolved  that  the  agreement  should  be  confirmed.     The  Alksfi 
Company  entered  into  possession  of  the  works;  disputes  arose  as  to  the  state  of  the  repairs,  sad 
the  managing  director  for  and  on  behalf  of  the  Salt  Company,  by  bill  alleged  that  the  parties  to  the 
agreement  were  respectively  duly  authorised  by  their  respective  Companies  to  enter  into  the  agree- 
ment, and  abo  the  confirmation  thereof  by  the  general  meeting  of  the  Salt  Company,  and  aonght  ts 
enforce  the  specific  performance  of  the  agreement.     The  answer  admitted  the  doe  anthori^  of  te 
director  of  the  plaintiffs'  Company  to  enter  into  the  negotiation,  and  that  the  goseral  meedqg  aa- 
horised  its  being  carried  out,  and  no  objection  was  taken  to  the  agreement  as  being  ultra  vires: — 
Hfldy  that  the  directors  had  a  power  to  lease  or  sell,  or  to  do  both;  but  that  the  giving  an  optioa 
to  the  Alkali  Company,  extending  over  twenty-one  years,  to  purchase  or  not,  at  a  pcice  now  fixed, 
was  beyond  the  powers  of  the  managing  bod}' ;  and  that  a  confirmation  by  a  meeting  of  the  aharebokieft 
could  not  effectually  sanction  the  contract;  sJso,  that  the  consent  of  eveiy  member  of  the  Compaax 
was  necessary  to  give  validity  to  the  contract;  and  that  this  objection  was  available  to  the  defooi- 
ant  at  the  hearing,  notwithstanding  the  admissions  in  the  ansirer,  and  that  it  had  not  been  taken 
on  the  pleadings.     The  Court  was  willing  to  give  the  plaintiffi  an  opportunity  to  obtain  the  coa* 
sents  of  each  proprietor  mdividually ;  bat,  it  being  admitted  that  some  of  them  were  under  ijmkiStj, 
it  dismissed  the  bill  without  costs.     The  defen(Unt*8  case  was,  that  a  verbal  agreemcat  waa  added 
to  the  written  agreement,  as  a  part  of  it,  as  to  repairs,  and  that  the  plaintiffo  had  not  done  tke  re- 
pairs agreed  on,  which  disentitled  them  to  enforce  specific  peifonnaiice;  aad  lie  filed  a  cnas  wl 
to  obtain  discoveir  and  evidence  in  support  of  this  defence.    This  ground  not  beinjg  iaaoeoidancs 
with  the  view  which  the  Court  took  of  UuU  defence,  the  cross  bill  i^^^jfloined  with  '"'■■^ 
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The  following  is  a  short  statement  of  the  circumstances        1852. 
out  of  which  this  suit  arose,  as  they  were  represented  on 
behalf  of  the  plaintiffs. 

The  Droitwich  Patent  Salt  Company,  a  joint-stock  Com- 
pany consisting  of  many  hundred  members,  was  constituted 
by  an  indenture  dated  the  1st  of  March,  1826. 

The  clauses  in  this  indenture,  so  far  as  they  are  import- 
ant in  reference  to  the  questions  in  this  suit,  are  stated 
with  sufficient  particularity  in  the  judgment  of  the  Vice- 
chancellor  (a). 

Mr.  Francis  Rufford,  the  sole  defendant,  was  one  of  the 
board  of  directors,  and  a  trustee  and  member  of  the  British 
Alkali  Company,  and  was  duly  inroUed  as  such  in  pur- 
suance of  the  provisions  of  the  Joint-stock  Companies 
Act  And  by  an  Act  of  Parliament,  passed  in  the  year 
1836,  the  British  Alkali  Company  was  enabled  to  sue  and 
be  sued  in  the  name  of  the  secretary,  or  of  any  one  mem- 
ber  for  the  time  being  of  the  Company;  and  Mr.  Rufford 
was  made  the  sole  defendant  as  representing  that  Com- 
pany. 

The  Droitwich  Patent  Salt  Company  carried  on  the 
manufacture  of  salt  on  the  premises  at  Droitwich  until  the 
month  of  May,  1846,  at  which  period  the  Company  was 
entitled  to  certain  parcels  of  lands,  messuages,  and  build- 
ings, brine  springs,  pits,  wells,  salt  works,  lead  works,  and 
wharfs,  subject  to  an  equitable  lien  for  the  sum  of  30002.; 

Where  specific  perfeimaDceof  a  binding  ooatnct  U  soueht,  and  there  if  a  reference  to  the  Master 
to  look  into  the  tide,  or  to  ascertain  who  the  parties  to  the  conreyance  are,  that  reference  enables 
the  vendor  to  make  good  any  defect  in  his  own  title,  or  to  procure  a  conveyance  np  to  the  date  of 
the  Master^s  report  and  of  the  decree;  and  there  are  cases  in  which  an  Act  of  Parliament  has  been 
obtained  to  remoye  defects;  bnt  when  the  Court  had  come  to  the  conclusion  upon  the  eyidence 
that  there  was  no  binding  contrMt,  and  refused  to  decree  specific  performance,  on  the  ground 
that  the  assent  of  the  proprietors  was  a  term  of  the  contract,  and  that,  at  the  hearing,  such  consent 
was  not  proved,  the  Court  declined  to  refer  it  to  the  Master  to  inquire  whether  the  required  con- 
sent could  be  obtained,  or  to  make  any  reference  to  the  Master. 

Where  a  plaintiff  has  Coiled  at  the  hearing  to  prove  his  title  to  a  decree  for  a  specific  perform- 
ance on  a  point  not  raised  by  the  plea^ngs,  the  Court  dismisses  the  bill,  without  prejudice  to  any 
other  bill  tnat  the  plaintiff  may  be  advis<»d  to  file. 

(a)  See  post,  pp.  777, 778. 
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18522.         and  the  Company  was  also  possessed  of  a  plant,  steam- 
engines,  and  other  apparatus,  stock  of  salt,  boats,  and  ma- 
chinery used  in  carrying  on  the  manufacture  and  trade  of 
the  Company.     A  negotiation  was  at  that  time  opened 
between  the  Droitwich   Patent  Salt  Company  and  the 
British  Alkali  Company  for  a  lease  or  some  other  transfer 
by  the  Droitwich  Patent  Salt  Company  of  all  their  pro- 
perty and  works  at  Droitwich  to  the  British  Alkali  Com- 
pany; and  such  negotiation  was  carried  on  by  William 
Clay  on  behalf  of  the  Droitwich  Patent  Salt  Company,  and 
by  Francis  Rufford  on  behalf  of  the  British  Alkali  Com- 
pany;  and  the  last-named  plaintiff  and  the  said  defendant 
were  duly  authorised  by  the  Companies  to  which  they 
respectively  belonged,  to  enter  into  such  negotiation,  and 
to  execute  the  contract  hereinafter  set  fortL 

An  agreement,  dated  the  5th  day  of  May,  1846,  was 
drawn  up  in  writing  and  signed  by  the  last-named  plain- 
tiff and  the  said  defendant  Francis  Rufford,  in  the  words 
and  figures  or  to  the  purport  and  effect  following,  that  is  to 
say:  "Heads  of  an  agreement  between  William  Clay,  on 
behalf  of  the  Droitwich  Patent  Salt  Company,  and  F.  Ruf- 
ford, Esq.,  on  behalf  of  the  British  Alkali  Company.  The 
Droitwich  Patent  Salt  Company  to  lease  for  twenty-one 
years  to  the  British  Alkali  Company,  at  a  net  yearly 
rent  of  4000?.,  the  whole  of  their  property  and  works  at 
Droitwich,  subject  to  the  agreement  subsisting  between 
the  Company  and  Lord  Somers,  J.  H.  Bradley,  and  J.  A. 
Fardon.  The  British  Alkali  Company  to  take  the  stock 
of  salt,  moveable  utensils,  boats  and  barges,  and  materials 
useful  for  the  trade,  at  a  valuation  in  the  usual  way,  to  be 
paid  for  by  two  bills,  half  at  three  months,  and  half  at 
six  months,  and  also  to  give  a  bill  at  twelve  months  for 
SOOOi^.,  the  amount  of  a  mortgage  secured  on  the  works. 
The  lease  to  contain  an  option  to  the  British  Alkali  Com- 
pany to  purchase  the  works  at  any  time  within  the  twenty- 
one  years,  should  they  see  fit,  for  a  sum  of  80,000f.     The 
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title  which  the  Droitwich  Patent  Salt  Company  possesses  1862. 
to  be  accepted  as  sufficient;  and  if  the  purchase  should  be 
completed  within  ten  years  from  the  date  of  the  lease,  an 
abatement  of  dOOOZ.  should  be  made  from  the  purchase- 
money.  The  agreement  to  be  subject  to  the  consent  of  the 
proprietors  of  the  Droitwich  Salt  Company.  May  5th, 
1846."  The  plaintiffs,  in  due  conformity  with  the  stipu- 
lations of  the  deed  of  settlement  of  the  1st  day  of  March, 
1826,  convoked  an  extraordinary  general  meeting  of  the 
partners  of  the  Droitwich  Patent  Salt  Company  to  be  held 
on  Tuesday  the  2nd  of  June,  1846,  to  consider  and  deter- 
mine on  the  agreement;  and  such  meeting  was  duly  held, 
and  the  agreement  made  with  the  British  Alkali  Company 
was  submitted  to  the  consideration  of  such  meeting;  and 
a  resolution  was  come  to  thereat,  and  drawn  up  in  writing 
and  signed  by  all  the  persons  present  who  were  partners 
in  the  Company,  whereby  it  was  resolved,  and  the  partners 
signing  the  resolution  did  thereby  signify  their  full  ap- 
proval, consent,  and  authority  to  the  managing  partners 
of  the  said  Company  granting  the  proposed  lease  under 
the  conditions  and  terms  mentioned  in  such  proposals,  as 
by  the  said  resolution  will  appear. 

The  defendant  Rufford  wrote  a  letter,  dated  the  3rd  of 
July,  1846,  to  the  plaintiff  Clay,  on  behalf  of  the  Droit- 
wich Patent  Salt  Company,  to  the  following  purport: — 
"Dear  Sir, — As  considerable  inconvenience  must  neces- 
sarily arise  if  we  are  prevented  taking  possession  of  the 
works  of  the  Droitwich  Company  at  Droitwich  in  confor- 
mity with  our  agreement,  pending  the  legal  preparations 
to  give  to  my  Company  legal  possession,  may  I  request 
from  you  on  behalf  of  your  Company  that  you  wiD  give  us 
possession  on  sufferance;  and  I  will  engage,  when  called 
upon  so  to  do,  to  give  up  the  possession,  and  to  leave  the 
works  in  the  same  state  and  condition  in  which  we  receiv- 
ed them ;  or  otherwise,  in  case  of  any  deterioration  arising 
to  the  works  by  the  temporary  occupation  of  the  same  by 
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1862.  my  Company,  to  make  your  Company  ample  compensation 
for  the  same."'  And  in  4reply  to  that  letter,  the  plaintiff 
Clay,  on  the  3rd  of  June,  1846,  sent  to  the  defendant  Ruf- 
ford  a  letter  to  the  following  effect : — "  In  reply  to  your 
letter  of  this  date,  I  consent,  on  behalf  of  the  Droitwich 
Salt  Company,  to  grant  you  the  temporary  possession  c£ 
the  works  on  the  terms  contained  in  your  letter/' 

The  British  Alkali  Company  then  entered  into  posses- 
sion of  and  used  the  works,  springs,  pits,  and  premises 
agreed  to  be  leased  and  sold  to  that  Company  by  the 
Droitwich  Patent  Salt  Company,  and  continued  in  such 
possession. 

The  plaintiffs'  solicitors  prepared  a  draft  of  a  deed,  to  be 
executed  in  pursuance  of  the  above  agreement;  and  on  the 
15  th  of  July,  1846,  it  was  delivered  to  the  solicitors  of  the 
British  Alkali  Company. 

On  the  14th  of  August,  1846,  the  draft  was  materially 
altered,  and  negotiations  respecting  the  contract  and  the 
draft  took  place.  Among  other  stipulations  which  the 
British  Alkali  Company  insisted  on,  they  claimed  a  right, 
upon  the  completion  of  the  purchase  agreed  to  be  made  by 
them,  to  have  the  property,  premises,  and  works  agreed  to 
be  assigned  to  them  put  into  good  repair. 

The  prayer  of  the  bill,  that  the  British  Alkali  Com- 
pany might  be  decreed  specifically  to  perform  the  agree- 
ment of  the  5th  of  May,  1846;  and  that  the  Company,  or 
the  directors  or  trustees  thereof,  might  be  directed  to  ac- 
cept from  the  plaintiffs  a  lease  of  the  premises  and  the 
property  comprised  in  the  agreement;  and  for  a  declara- 
tion that  the  plaintiffs  were  not  liable,  as  the  condition  of 
their  istcceptance  of  such  lease,  to  execute  any  repairs  of 
the  premises;  and  for  a  decree  directing  the  British  Alkali 
Company  to  pay  rent  to  the  plaintiffs  for  the  premises 
during  their  occupancy ;  and  for  the  appointment  of  a  re- 
ceiver; and  an  injunction  by  way  of  additional  relief 

The  sole  defendant  Rufford  by  his  answer  admitted, 
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that  he  represented  the  British  Alkali  Company,  and  the  ^86S. 
agreement  of  the  5th  of  May,  IMiG;  but  he  set  up  as  an 
additional  term  of  the  agreement,  by  parol,  that  all  the 
property  to  be  comprised  in  the  lease  was  to  be  in  fair 
tenantable  condition,  with  pannage  for  the  manufacture  of 
salt  in  fair  working  order;  and  he  insisted,  that  the  docu- 
ment of  the  5th  of  May,  1846,  contained  the  Jieads  of 
the  proposed  agreement^  so  far  only  as  the  same  related  to 
matters  of  finance.  He  admitted  his  own  authority  to  en- 
ter into  the  agreement,  and  that  the  plaintiff  Clay  was 
duly  authorised  by  the  Droitwich  Patent  Salt  Company  to 
enter  into  the  negotiation  and  agreement;  and  that  at  a 
special  meeting  of  the  members  of  the  Droitwich  Patent 
Salt  Company,  held  on  the  2nd  of  June,  1 846,  ''  the  pro- 
prietors of  the  said  Company  approved  of  and, confirmed 
the  said  agreement,  and  duly  authorised  and  empowered 
the  plaintiffs  Clay  and  John  Wheley  Lea,  as  two  of  the 
managing  partners  of  the  Company,  or  either  of  them,  to 
carry  the  same  into  full  and  complete  effect''  The  main 
defence  set  up  by  the  answer  was,  that  '^  the  said  build- 
ings and  works  were  not  in  fair  tenantable  condition,  but 
were  much  in  want  of  repair;  and  that  the  salt  pans  of  and 
belonging  to  the  said  works  were  also  not  in  fair  working 
condition,  but  wanted  considerable  repairs;''  and  the  an- 
swer stated  several  meetings  on  behalf  of  the  two  Compa- 
nies for  arranging  the  repairs  to  be  done,  but  that,  up  to 
the  time  of  filing  the  bill,  the  piemises  had  not  been  put 
in  repair.  The  answer  also  stated  applications  for  the 
abstract  of  title,  shewing  that  the  plaintiffs'  title  had 
not  been  accepted.  And  the  defendant,  on  behalf  of  the 
British  Patent  Alkali  Company,  submitted  to  perform  the 
agreement  on  a  title  being  shewn,  and  on  the  repairs 
being  done. 

The  defendant  filed  a  cross-bill  against  the  plaintiffs  in 
the  original  bill,  for  discovery,  in  aid  of  the  defence  as  to 
the  non-repair  of  the  premises,  and  that  the  patting  them 
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1852.        into  repair  was  a  condition  of  the  agreement  come  to  be- 
tween the  parties.  • 

The  cause  was  argued  at  great  length  before  the  Vice- 
Chancellor  Wigram,  on  the  14th,  15th,  I7th,  and  1 8th  of 
December,  1849 ;  and  his  Honour  delivered  judgment,  hold- 
ing, on  the  evidence,  that,  as  between  the  two  Companies, 
the  agreement  of  the  5th  of  May,  1846,  was  binding  be- 
tween the  parties;  and  that  the  defendant  was  precluded 
from  setting  up  the  want  of  repair  as  a  defence  to  the 
plaintiffs'  claim ;  but  at  the  defendant's  request  his  Honour 
directed  a  case  to  be  settled  for  the  opinion  of  a  Court  of 
law  on  the  question  of  the  validity  of  the  agreement  of  the 
5th  of  May,  1846. 

The  hearing,  with  the  judgment  of  the  Vice-Chancellor 
Wigram  thereon,  is  reported  in  the  8th  VoL  of  Mr.  Hare's 
Reports,  p.  281. 

A  case  was  subsequently  settled  by  the  parties,  and  was 
argued  before  the  Court  of  Exchequer;  but  that  Court 
was  of  opinion  that  the  case,  as  stated,  did  not  sufficiently 
raise  the  question  of  the  binding  effect  of  the  contract  be- 
tween the  parties,  and  declined  to  give  any  opinion  on 
that  case. 

The  cause  was  thereupon  set  dovni  to  be  reheard  before 
this  Court :  it  now  came  on  for  argument. 

Mr.  BetheU,  Mr.  Willcock,  and  Mr.  Terrell^  were  for  the 
plaintiffs. 

The  Solidtor-Oeneral  and  Mr.  Speed  were  for  the  de- 
fendant. 

The  case  was  discussed  on  various  points.  The  decision 
of  the  Court  was  confined  to  the  question  of  the  validity 
of  the  contract,  as  being  ultra  vires  the  directors  of  the 
Droitwich  Patent  Salt  Company,  the  plaintiffs. 

On  this  point  it  was  suggested  that  the  right  to  enter 
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into  and  perform  the  contract,  so  as  to  bind  all  the  mem-         1862. 
bers  of  the  plaintiffs'  Company,. was  at  least  very  doubt- 
ful, and  that  specific  performance  would  not  be  enforced. 
On  this  point,  Roake  v.  Kidd  (a),  Marlow  v.  Smith  (6), 
and  Stapylton  v.  Scott  (c),  were  cited. 

The  Vice-Chancellor  said,  the  case  tfiust  stand  over 
till  the  Sittings  after  Term.  He  thought  that  the  option 
which  the  contract  gave  the  defendant  during  the  term 
to  purchase  was  the  main  difficulty  in  the  plaintiffs'  case. 

The  Solidtor^Oeneral  replied. 

The  Vice-Chanoelloe  : —  Julif  ^nd. 

This  is  a  bill  for  the  specific  performance  of  a  con- 
tract to  grant  a  lease  by  the  Droitwich  Patent  Salt  Com- 
pany to  the  British  Alkali  Company.  The  contract  is 
dated  the  6th  of  May,  1846.  His  Honour  stated  the 
purport  of  the  agreement,  and  continued: — Now,  upon 
the  bill  which  was  filed  for  the  specific  performance  of 
this  agreement,  the  cause  came  on  to  be  heard  before  the 
Vice-Chancellor  Wigraniy  and  he,  disposing  of  some  of  the 
points  which  were  argued,  thought  it  right  to  direct  a 
case  for  the  opinion  of  the  Court  of  Exchequer.  The 
question  to  be  submitted  to  the  Court  upon  that  case  was, 
whether  the  plaintiff,  as  managing  partner  of  the  Droit- 
wich Patent  Salt  Company,  had  power  to  enter  into  the 
agreement  of  the  5th  of  May,  1846.  That  case  was  argued 
before  the  Court  of  Exchequer.  It  is  sufficient  to  say 
that  the  Court  declined  to  give  any  opinion  upon  the  case; 
so  that  the  cause  could  not  be  disposed  of  upon  the  de- 
cree in  the  manner  which  the  Court  contemplated  at  that 
time,  and  the  result  has  been  a  petition  of  re-hearing,  on 
which  the  cause  has  been  re-heard  before  me. 

Various  defences  were  made  by  the  defendant  upon 

(a)  6  Vea.  647.        (b)  2  P.  Wms.  198,  201.      (c)  16  Ves.  272. 
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1862.  the  re-hearing,  the  first  of  which  was,  that  it  was  part  of 
the  agreement  that  the  works  should  be  in  a  fair,  tenant- 
able  condition ;  and  that  in  point  of  fact  thej  were  not 
so,  and  for  that  reason  the  plaintiffs  were  not  entitled  to 
a  specific  performance  of  the  agreement. 

Upon  the  consideration  of  the  evidence,  Sir  James 
Wigram  came  to  the  conclusion  that  the  defendant  had 
failed  to  prove  that  it  was  a  term  of  the  agreement,  that 
the  works  should  be  in  a  fair  working  condition.  The 
agreement  itself  is  silent  upon  the  subject,  and  he  came 
to  the  conclusion  that  the  defendant  had  failed  to  make 
out  a  case  entitling  him  to  use  a  parol  term  of  an  allied 
agreement  as  a  defence  to  specific  performance,  and  that 
that  defence  failed;  and,  having  considered  the  evidence, 
I  entirely  concur  in  the  view  which  the  Yice-Chancellor 
Wigram  took  with  respect  to  that  point.  The  argument 
before  me  mainly  turned  upon  the  power  of  the  managing 
director  with  the  sanction  of  the  general  meeting  to  enter 
into  this  contract,  so  as  to  bind  the  Company;  and  that 
was  the  point  upon  which  Sir  James  Wigrami  thought  it 
right  to  have  the  determination  of  a  Court  of  law,  and  on 
which  the  Court  of  law  declined  to  give  an  opinion,  upon 
the  ground,  as  it  has  been  stated,  that  the  learned  Barons 
considered  that  the  question  was  purely  one  of  equitable 
construction. 

The  power  of  the  directors  to  enter  into  this  agreement 
depends  entirely  upon  the  provisions  of  the  deed  of  settle- 
ment of  the  Droitwich  Patent  Salt  Company,  which  is 
dated  the  1st  of  March,  1826.  That  deed,  which  is  be- 
tween the  partnership  at  large  of  the  first  part  and  the 
trustees  of  the  second  part,  after  reciting  that  certain 
parties  present  at  a  meeting  had  agreed  to  form  themselves 
into  a  company  in  the  nature  of  a  partnership,  and  to 
become  partners  for  the  purpose  of  making  salt  at  or  near 
Droitwich,  in  the  county  of  Worcester,  and  for  vending 
the  same;  and  that  it  was  agreed  that  a  deed  should 
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be  prepared  etmtaming  the  usual  clauses  for  regulating  1852. 
the  pavtaership,  and  that  the  capital  should  be  of  a  giv- 
es amount;  recited  that  the  partners  had  entered  into 
a  treaty  or  agreement  with  certain  persons  for  the  pur- 
chase of  certain  fireehold  and  leasehold  estates  situated 
in  Droitwich,  containing  springs  of  well  saturated  brine; 
and  that  they  had  obtained  a  license  to  carry  on  their 
works.  The  substantive  part  of  the  agreement  (so  far  as 
is  material)  is,  first,  that  the  parties  ^'  and  several  other 
persons  after  mentioned  should  be  and  continue  partners, 
under  the  provisions  thereinafter  mentioned,  for  making 
salt  on  the  said  several  works  and  premises  of  the  Droit- 
wich  Patent  Salt  Company,  and  such  other  hereditaments 
near  thereto  as  might  be  purchased  and  occupied  on  be- 
half of  the  said  partnership  under  the  provisions  of  the 
now  stating  indenture,  and  for  vending  the  same  salt'' 
.The  fourth  clause  declares,  that  eight  of  the  said  persons 
shall  act  as  managing  partners ;  that  is  to  say,  shall  have  the 
whole  and  sole  management  and  direction  of  the  mode  of 
carrying  on  the  works  at  or  near  Droitwich;  and  then, 
among  other  powers,  they  are  to  have  *'  the  power  to  sell, 
exchange,  and  lease  all  or  any  of  the  property  for  the  time 
being  of  the  partnership,  and  to  enter  into  any  contract,'' 
and  so  fortL  The  only  other  provisions  that  were  referred 
to,  and  that  seemed  to  be  of  importance,  was  the  twenty- 
fifth,  which  is  the  common  clause  providing  that  the  receipts 
of  the  trustees  should  effectually  discharge  the  person  or 
persons  paying  monies  from  being  obliged  to  see  to  the  ap- 
plication thereof  or  firom  being  answerable  for  the  misap- 
plication or  nonapplication  of  that  money;  and  the  follow- 
ing, ''that  no  tenant,  lessee,  mortgagee,  purchaser,  or  other 
assignee  or  assignees,  shall  be  bound  to  ascertain  or  shew 
the  regularity  of  any  proceeding  under  the  authority  of  the 
now  reciting  indenture,  which  might  otherwise  be  neces- 
sary to  verify  his  or  their  titla"  Then  the  forty-sixth  is  a 
clause  providing  ''That  no  new  rules  or  regulations  in  any 
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1852.  manner  altering  the  fundamental  principles  or  constitution 
of  the  partnership  shall  be  binding,  unless  the  same  shall 
be  confirmed  by  two-thirds  of  the  votes  of  the  partners 
present  in  person  or  by  proxy  at  two  successive  general 
meetings,  to  be  specially  called"  in  the  manner  pointed 
out  The  forty-ninth  clause,  provides  for  the  absolute 
and  entire  dissolution  of  the  partnership  to  take  place 
pursuant  to  the  resolution  of  two  meetings  called  for  the 
purpose.  I  may  state,  that  the  thirty-third  clause  also  pro- 
vides for  calling  .extraordinary  general  meetings  of  the 
partners  for  purposes  which  are  to  be  particularly  stated 
in  the  requisition  calling  the  meeting;  but  no  other  busi- 
ness except  that  mentioned  in  the  requisition  is  to  be 
transacted  at  the  meeting.  Those  are  the  provisions  of 
the  deed  which  seem  to  be  material. 

With  regard  to  the  power  of  the  managing  partners  to 
enter  into  the  agreement  two  points  were  taken.  The  first 
was,  that  they  had  no  authority  to  grant  a  lease  at  all;  be- 
cause it  was  said  that  granting  a  lease  would  put  an  end  to 
and  suspend  the  whole  concern ;  that  the  powers  of  the  deed 
are  for  carrying  on  the  concern  as  a  salt  work,  and  for  no 
other  purpose;  and  that,  therefore,  you  must  construe  the 
power  to  sell  or  lease  all  or  any  part  of  the  property  in 
some  way  different  from  the  natural  import  of  those  words. 
Now,  I  certainly  cannot  accede  to  that  view  of  the  deed. 
We  find  a  trading  company  purchasing  real  estate,  they  form 
themselves  into  a  company  for  carrying  on  the  trade;  and 
it  is  foreseen,  that,  at  some  future  time,  they  may  be  able 
to  sell  or  let  the  real  estate,  the  whole  or  any  part,  to  ad- 
vantage, or  that  circumstances  may  arise  which  may  be 
such  as  to  make  it  proper  in  the  management  of  the  con- 
cern that  the  whole  or  part  should  be  let  or  sold. 

The  fourth  clause,  in  words  as  clear  as  can  be  expressed, 
authorises  the  managing  body  "  to  sell,  exchange,  or  lease 
all  or  any  part  of  the  property  for  the  time  being  to  the 
partnership."    Why  are  those  words  to  be  struck  out  of 
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the  deed?    It  Is  said,  that,  to  grant  a  lease  of  the  whole  or        1852. 

to  sell  the  whole,  is  inconsistent  with  the  general  objects 

of  the  deed.     But  I  see  no  inconsistency.     It  may  very 

well  be,  that  they  may  think  it  proper  to  sell  or  to  let,  and 

yet  not  think  it  proper  finally  to  wind  up  and  dissolve  the 

partnership  under  the  power  for  that  purpose  contained 

in  the  deed. 

This  is  a  trust,  or  power  in  the  nature  of  a  trust,  and  no 
doubt  every  authority  of  this  kind  may  be  abused  or  turn- 
ed to  improper  purposes  by  those  in  whom  it  is  vested. 
But,  where  the  authority  is  given,  you  are  to  presume  that 
the  parties  exercising  it,  are  exercising  it  properly;  you 
are  not  to  presume  the  contrary.  And,  at  all  events,  the 
managing  partners  having  obtained  the  sanction  of  a  gene- 
ral meeting,  to  do  that  which,  in  my  opinion,  is  within  the 
scope  of  the  powers  of  the  deed,  have  entirely  relieved 
themselves  from  the  possible  imputation  that  they  are 
making  an  improper  use  of  those  powers ;  so  that,  if  it  had 
turned  upon  that  part  of  the  deed  alone,  I  should  have  no 
hesitation  in  saying,  that  the  lease  was  within  the  powers 
of  the  deed.  But  then  the  contract  has  another  clause, 
which  is,  that  the  lease  is  to  contain  an  option  to  the 
British  Alkali  Company  to  purchase  the  works  at  any 
time  within  the  twenty-one  years,  should  they  see  fit,  for 
the  sum  of  80,000/.  Now,  upon  the  best  consideration 
that  I  can  give  to  the  case,  I  think  that  that  is  a  term  of 
the  agreement  which  the  managing  partners  had  no  au- 
thority to  enter  into. 

It  is  an  agreement  under  which  the  defendants,  the  les- 
sees, are  entirely  free.  There  is  no  obligation  upon  them 
to  purchase  at  all,  but  it  is  contemplated  that  the  manag- 
ing partner  for  the  time  being  shall  be  bound,  at  any  time 
during  the  whole  term  of  twenty-one  years,  to  sell  this 
property  to  the  defendants  for  80,000t,  if  the  defendants 
think  fit  to  desire  it.  The  governing  body  for  the  time 
being  are  to  exercise  no  discretion  at  the  time,  as  to  whe- 
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}^^  ther  that  sale  is  for  the  benefit  of  the  Company  or  not 
They  may  be  persuaded  that  it  is  most  injurious  to  the 
Company  to  sell,  or  to  sell  at  that  price;  but  yet  they  are 
to  be  bound  by  the  agreement  entered  into  by  their  prede- 
cessors, that  that  sale  shall  take  place;  and  in  addition  to 
that,  during  the  whole  of  that  term,  they  are  precluded 
from  selling  any  part  of  the  property  to  any  one  but  the 
lessees,  however  beneficial  in  their  judgment  such  » trans- 
action might  be. 

In  my  opinion,  such  a  contract  cannot  be  entered  into 
by  the  managing  body  under  the  powen  contained  in  this 
deed.  The  deed  contains  a  simple  trust  for  sale ;  and  un- 
der a  simple  trust  or  power  for  sale,  I  take  it  to  l>e  too 
clear  for  argument,  that  the  ^xustee  cannot  enter  into  a 
contract  of  this  kind,  binding  those  who  may  succeed  him 
in  the  trust,  to  sell  at  A  future  time,  at  a  price  now  fixed, 
without  exercising  any  judgment  whether  the  thing  is  be- 
neficial or  not  at  the  time.  Then  in  answer  to  that,  it  was 
contended  that  this  contract  had  the  sanction  of  a  meeting 
of  the  shareholders  of  the  plaintiffs'  company. 

Now,  having  regard  to  the  general  principles  appUcable 
to  a  subject  of  this  kind,  and  also  to  the  provisions  of  the 
deed  of  settlement,  that  the  sanction  of  a  general  meeting 
could  not  confer  upon  the  governing  body  the  power  to 
enter  into  a  contract  of  this  kind,  I  think  that  the  meet- 
ing could  not  confer  upon  the  managing  body  authorities 
beyond  those  which  were  conferred  upon  them  by  the  deed. 
If  it  was  found  that  those  authorities  were  insufficient, 
some  measures  must  have  been  taken  for  altering  the 
powers  of  the  deed.  But,  in  my  opinion,  the  persons  pre- 
sent at  the  meeting,  although  they  may  bind  themselves, 
could  not,  even  if  they  constituted  a  majority  of  the  Com- 
pany, bind  the  minority,  nor  could  they  bind  absent  parties 
to  a  disposal  of  the  real  property  of  this  Company,  in  a 
way  not  contemplated  by  the  deed  of  settlement 

It  may  be,  that  the  consent  of  every  member  of  the 
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Company  would  be  sufficient;  and  if  it  had  been  a  feature  1852. 
in  this  case,  that  the  consent  of  every  member  had  been 
obtained  to  this  contract,  you  would  have  had  the  abso- 
lute owners  dealing  with  their  property  in  a  way  compe- 
tent for  the  absolute  owners  to  do,  and  the  case  would 
have  been  free  from  doubt. 

On  this  part  of  the  case,  it  was  submitted,  on  behalf  of 
the  plaintiffs,  that  it  was  not  open  to  the  defendants  at 
the  hearing  to  take  this  objection,  because  it  was  ad- 
mitted upon  these  pleadings,  that  what  was  done  was  regu- 
larly done  in  such  a  way  as  to  bind  every  member  of  the 
partnership,  and  consequently  that  this  objection  could 
not  be  taken  by  the  defendants.  It  is,  therefore,  neces- 
sary to  look  carefully  into  the  pleadings;  and  the  conclu- 
sion I  draw  from  them  and  the  evidence  is  this,  that  Mr. 
Clay,  who  was  the  person  who  entered  into  this  contract 
on  behalf  of  the  plaintiffs'  Company,  had  all  the  authority 
the  managing  body  could  give  him,  and  all  the  authority 
that  the  special  meeting  of  the  Company  could  give  him, 
but  not  the  authority  that  the  individual  consents  of  each 
member  could  give  him.  The  bill  states,  that  Clay  and 
the  defendant  were  duly  authorised  by  the  Companies  to 
which  they  respectively  belonged  to  enter  into  such  a  ne- 
gotiation and  execute  the  contract  in  question.  It  also 
states,  that,  in  conformity  with  provisions  contained  in 
the  contract,  the  plaintiffs,  immediately  after  the  execu- 
tion thereof,  proceeded  to  take  the  necessary  steps  for  ob- 
taining the  consent  thereto  of  the  proprietors  of  the  Droit- 
wich  Patent  Salt  Companj^;  and  that,  accordingly,  the 
plaintiffs,  in  due  conformity  with  the  stipulations  of  the 
deed  of  settlement  of  the  1st  of  March,  J  826,  convened  an 
extraordinary  general  meeting  of  the  partners  of  the  Droit- 
wich  Patent  Salt  Company,  to  be  held  on  Tuesday,  the 
2nd  of  June,  to  consider  and  determine  on  the  agreement 
The  meeting  was  duly  held;  and  the  agreement  so  made 
with  the  British  Alkali  Company  was  submitted  to  the 
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consideration  of  such  meeting;  and  a  resolution  was  come 
to  thereat,  and  drawn  up  in  writing,  and  signed  bj  all  the 
persons  present  who  were  partners  of  the  Company,  where- 
by it  was  resolved,  in  substance,  that  that  agreement 
should  be  carried  into  effect  Now,  that  is  the  simple 
statement,  that  all  persons  partners  in  the  Company  pre- 
sent at  a  meeting  confirmed  it.  There  is  no  statement 
that  there  were  individual  consents  obtained,  beyond  the 
consents  of  those  who  were  present  at  the  meeting.  Then, 
the  answer  which  was  relied  upon  on  this  part  of  the 
case  admits  that  the  defendant  was  authorised  by  the 
British  Alkali  Company  to  enter  into  the  n^otiation  and 
agreement:  '^The  defendant  believes  that  the  plaintiff 
Clay  was  also  duly  authorised  by  the  Droitwich  Patent 
Salt  Company  to  enter  into  the  n^otiation;  and  he  be- 
lieves that  a  special  meeting  of  the  proprietors  of  the  said 
Droitwich  Patent  Salt  Company  was  held  on  the  2nd  day 
of  June,  1846;  and  that  at  such  meeting  the  proprietcm 
of  the  Company  approved  of  and  confirmed  the  agreement, 
and  duly  authorised  and  empowered  the  plaintiflPs,  as  two 
of  the  managing  partners,  to  carry  the  same  into  full  and 
complete  effect"  Mr.  Bumpstead,  the  secretary,  was  exa- 
mined; and  he  proved  what  is  consistent  with  the  plead- 
ings, that  the  meeting  was  called,  and  that  the  sense  of  the 
meetingwas  unanimous  in  favour  of  carrying  out  this  agree- 
ment; but  he  does  not  attempt  to  prove — it  would  not  be 
consistent  with  the  facts  of  the  case  if  he  had — that  the  con- 
sents were  obtained  firom  each  individual  member  of  the 
Company.  It  therefore  app^^urs  to  me,  it  cannot  be  said 
that  it  is  a  feature  in  this  case,  that  the  consents  of  the  in- 
dividual members  had  been  obtained.  It  rests  upon  the  re- 
solution of  the  general  meeting,  and  on  nothing  else.  But 
it  was  said,  that  this  point  is  not  made  upon  the  plead- 
ings: it  is,  indeed,  not  suggested  upon  the  pleadings 
that  this  agreement  is  ultra  vires  of  the  Company,  but 
that  is  not  material.    The  Court  is  asked  to  order  the  de- 
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fendant  to  accept  a  lease,  which  is  to  be  executed  by  the  1852. 
trustees,  with  a  covenant  that  the  trustees  for  the  time 
being  shall,  at  any  time  within  twenty-one  years,  sell  the 
whole  property  for  80,0001  Now,  the  Court  cannot  com- 
pel the  defendant  to  enter  into  a  contract  of  that  kind, 
unless  the  Court  is  of  opinion  that  this  is  a  covenant  which 
the  trustees  for  the  time  being  would  be  bound  to  perform, 
so  that  the  defendant  will  be  sure  of  having  what  he 
stipulated  for.  It  is  with  great  regret,  that  I  come  to  this 
conclusion ;  but  it  does  appear  to  me,  that  the  trustees  of 
this  day,  and  the  managing  body  of  this  day,  have  no  au- 
thority to  enter  into  a  covenant,  which  shall  bind  the 
trustees  or  managing  body  for  the  time  being,  during 
twenty-one  years,  to  sell  under  these  terms.  The  litigation 
that  has  taken  place  in  this  case  is  greatly  to  be  regretted; 
but,  taking  the  view  which  I  do  of  it,  I  can  only  dismiss 
the  original  bill,  but  without  costs. 

There  was  a  cross  bill,  which  seems  to  have  been  direct- 
ed  to  obtaining  discovery  and  evidence  as  to  the  fact  of 
the  parol  contract  with  respect  to  repairs,  and  also  as  to  the 
negotiations  which  took  place  in  the  spring  of  the  year. 
With  respect  to  those  repairs,  the  view  taken  by  the  de- 
fendant in  filing  the  cross  bill  is  not  in  accordance  with 
the  view  which  Sir  James  Wigram  took  of  the  case,  in  which 
I  concur;  and  the  plaintiff  in  the  cross  suit  must  pay  the 
costs  of  it 


Mr.  Betheli  now  said,  that  the  decision  of  the  Court  had  Jvl^f  ^Oth. 
turned  on  an  objection  to  the  power  of  the  directors,  and 
of  any  meeting  of  the  plaintiffs'  Company  to  bind  the  ab- 
sent members,  which  had  not  been  distinctly  raised  by  the 
answer,  to  which  point  the  attention  of  the  plaintiffs  had 
not  been  directed;  he  therefore  asked,  on  the  part  of  the 
plaintiffs,  that  the  Court  would  not  dismiss  the  bill,  but 
refer  it  to  the  Master  to  inquire  whether  the  consent  of  the 
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185S.  proprieti)rs  of  the  plaintiffs'  Company  to  the  agreement 
could  in  any  and  what  manner  be  obtained,  with  libtfty 
to  state  special  circumstances. 

He  suggested,  that  the  members  of  the  Company  which 
the  defendant  represented  had  become  possessed  of  some 
shares;  and  that,  in  case  it  should  turn  out  that  these  per- 
sons were  the  sole  dissentients,  or  that  some  of  the  shares 
were  in  the  hands  of  proprietors  being  under  any  inca- 
pacity, then  the  plaintiffs  would  ask  for  an  opportunity  to 
apply  for  an  Act  of  Parliament  to  enable  them  to  sell  with- 
out the  consent  of  any  of  the  members  of  the  defendant's 
Company  who  might  be  proprietors,  or  of  any  incapacitated 
proprietors. 

The  Solicitar-Oeneral,  for  the  defendant,  <^>po6ed  the 
application. 


The  Vicb-Chakcklloe  said: — 

I  think  the  principles  of  the  Court  applicable  to  cases  of 
this  kind  are  very  clear.  Where  there  is  a  binding  contract, 
of  which  specific  performance  is  sought,  and  there  is  a  ques- 
tion on  the  title,  or  the  means  of  making  the  conTeyance,  in 
order  to  complete  the  contract,  there  is  a  reference  to  the 
Master  to  look  into  the  title,  or  to  ascertain  who  the  parties 
to  the  conveyance  are:  and  that  reference  necessarily,  from 
its  form  and  according  to  the  principles  of  the  Court,  enables 
the  vendor  to  make  good  any  defects  in  his  own  title  or  in 
his  means  of  procuring  a  conveyance  up  to  the  time  the 
Master  makes  his  report ;  and  we  know  there  are  cases  in 
which  an  Act  of  Parliament  has  been  obtained  after  the  de- 
cree and  before  the  Master's  report  has  been  made,  in  4»n}er 
to  remove  those  defects.  It  appears  to  me  that  this  is  not 
such  a  case.  This  is  a  case  in  which  the  plaintiffs  are 
filing  a  bill  fur  specific  performance  of  a  contract  which  the 
plaintiffs  represent  is  binding  on  the  Company  on  whoee 
behalf  they  sue.    And  the  Court  has  come  to  the  conclusion. 
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upon  the  evidence  before  it,  that  the  contract  is  not  bind-  1852. 
ing  upon  that  Company,  and  upon  that  ground  it  refuses 
specific  performance  of  the  contract  Now,  it  appears  to  me 
the  contract  contains  a  term,  that  the  assent  of  the  share- 
holders in  the  plaintiffs'  Company  should  be  obtained.  I 
think  it  was  the  office  of  the  plaintiffs  to  prove  that  assent 
affirmatively  at  the  hearing,  to  entitle  them  to  a  decree. 
The  case  presents  this  feature,  that  the  point  which  was 
urged  at  the  bar,  and  upon  which  the  decision  of  the  Court 
has  proceeded,  is  a  point  which  was  not  taken  upon  the 
pleadings.  The  bill  states,  and  the  answer  appears  to 
admit,  that  an  assent,  which  I  thought  was  not  a  sufficient 
assent,  had  been  given,  and  both  parties  have  proceeded 
upon  that  assumption ;  but  upon  the  principles  of  the 
Court  I  think  the  plaintiffs  have  failed,  at  the  hearing,  to 
prove  such  a  title  as  to  justify  a  decree  for  specific  perform- 
ance. All  that  can  be  done,  under  such  circumstances,  is, 
in  dismissing  this  bill,  to  dismiss  it  without  prejudice  to 
any  other  bill  that  the  plaintiffs  may  be  advised  to  file. 
That  is  the  course  which  the  Court  takes  where  the  plain- 
tiffs' title  miscarries  on  a  question  of  pleading  merely. 

The  bill  must  be  dismissed  without  costs  and  without 
prejudice  to  any  other  bill  being  filed. 
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ADMINISTRATION  SUIT. 

A  testator  was  a  shareholder  in  a 
Joint-stock  Banking  Company,  car- 
rying on  business  under  the  7  Geo. 
4,  c.  46,  prior  to  April,  1847,  until 
his  death  in  December  in  the  same 
year.     In  April,  1847,  a  creditor  of 
the  Banking  Company  became  such, 
and  so  continued  long  after  the  tes- 
tator's death.     In  1849  the  creditor 
obtained  judgment  against  the  public 
officer  of  the  Company  for  his  debt. 
Under  a  decree  for  the  administra- 
tion of  the  testator's  estate,  the  cre- 
ditor, after  he  had  obtained  his  judg- 
ment, brought  in  his  claim  as  a  cre- 
ditor against  the  testator's  estate  :-— 
Heldf  that,  as  it  was  not  suggested 
that    the    Banking    Company    had 
ceased  to  carry  on  business,  or  that 
there  had  been  any  attempt  to  en- 
force the  judgment  against  the  pre- 
sent shareholders,  who  were  prima- 
rily liable,  the  creditor  had  not  made 
out  a  case  to  charge  the  testator^s 
assets,  which  were  liable  only  in  the 
second  degree;  and  the  petition  was 
dismissed,  but,  owing  to  the  difficulty 
on  this  point,  without  costs.    Heward 
V.  WheaUey,  Ex  parte  Wilson,      552 

See  Practice,  4. 


ADMINISTRATRIX. 
See  Settlement,  2. 

AFFIDAVIT. 
See  Practice,  4. 

AMENDMENT. 
See  Practice,  10. 

APPOINTMENT. 

1.  By  a  marriage  settlement,  exe- 
cuted in  1784,  certain  hereditainenta 
were  vested  in  trustees,  in  trust  for 
the  husband  and  wife  successively, 
for  life;  and,  on  the  death  of  the 
survivor,  to  pay  the  rents  in  mainte- 
nance "  of  all  and  every  the  child  or 
children,  imtil  such  child  or  children** 
should  attain  twenty-one,  "  and  when 
and  as  such  child  or  children  respect- 
ively should  attain  twenty-one,** 
upon  trust  to  convey  "unto  such 
child  or  children'*  as  the  parents 
should  appoint;  and,  in  de&ult,  ''to 
convey  all  the  same  premises  unto 
and  amongst  such  children  equally ;" 
and  if  but  one  such  child,  upon  trust 
to  convey  to  such  only  child,  and  his 
or  her  heirs  for  ever,  with  a  gift  over. 
By  a  deed  executed  in  1835,  thesur- 
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APPOINTMENT. 


BUILDING  SOCIETY. 


viving  parent  executed  the  appoint- 
mcDt  in  favour  of  some  only  of  the 
children. — Hddy  that  the  word  "such" 
must  be  taken  in  the  sense  of  "  the 
saidj**  and  that  the  power  did  not 
warrant  an  exclusive  appointment  in 
fftvour  of  some  of  the  children. 

Eddy  also,  that  the  limitation  in 
de&ult  of  appointment  gave  a  vest- 
ed ^estate  in  fee  to  each  child  on  his 
birth. 

In  putting  a  construction  on  a 
marriage  settlement,  the  Court  al- 
ways endeavours  not  to  make  the  in- 
terest of  the  children  depend  on  their 
surviving  their  parents.  SlruU  v. 
BraiUitioaiUy  369 

2.  By  a  settlement,  trustees  were 
directed  to  be  possessed  of  1760^ 
in  trust  for  a  daughter  and  her  sons 
at  twenty-one,  and  daughters  at 
twenty-one  or  mamage.  like  trusts 
of  two  other  sums  of  1760/,  were  de- 
clared for  two  other  daughters  and 
their  children.  Benefit  of  survivor- 
ship and  accruer  between  the  three 
daughters  and  their  children,  in  de- 
fiiult  of  children,  was  declared,  with 
a  declaration  that  the  provisions  ap- 
plicable to  the  original  shares  should 
apply  to  such  surviving  or  accrued 
shaivs;  and  it  was  provided,  that,  if 
either  of  the  three  daughters  should 
die  without  having  or  leaving  any 
child  who  should  attain  a  vested  in- 
tenest,  she  might  dis[K>se  of  any  \^ji 
of  *'ber  shaiv"  not  exceeding  one- 
third,  bv  deed  or  will.  On  the  death 
of  one  of  the  three  daughters,  her 
shaxv  accnit'd  am\.>ug  the  survivwret; 
one  of  the  survivv^rs  then  die^l  without 
a  child,  and  ap[xnnttxi  by  will  ~  one- 
thini  of  ht^r  share  or  shares,  as  well 
acorue^l  as  orii:iiiaL  in  the  siid  sum 
of  *'>«ikV.''  The  tnist^^fts  j^d  «» much 
i>f  the  shar^  ^f  the  testatrix  as  had 
aocnnxi  into  Oouri  under  the  Tni^ 
t«v  Keiief  Act : — H-iUL  ih:kt  the  j-r^ 
vivHis  i^TL^visivKis  of  the  settlement 
c\xusi.^dal«.\i    tbv^   acvnied    with   the 


original  shares,  and  that  the  power 
to  appoint  overrode  the  whole  share 
thus  consolidated.  In  re  The  Truttt 
of  HutchinBovCs  SeUlement,  Ex  parte 
Dwn/riy  681 

See  Husband  and  Wifb,  2. 

ASSETS. 

See  Mortgage. 
P&Acrnc^  11. 

BANKRUPTCY. 
Sw  WiKDiHG-tTP  Acts,  11,  17. 

BRITISH  REGISTRY. 
^SmShip. 

BUILDING  SOCIETY. 

A  member  of  a  building  society, 
which  had  been  duly  registered  and 
certified  pursuant  to  the  Friendly 
Societies  Acts,  obtained  an  advance 
from  the  society  of  50(ML  on  secuiity, 
including  that  of  a  leasehold  house; 
in  consideration  of  which  advance 
periodical  payments,  extending  over 
about  eight  years,  were  agreed  to  be 
made  by  hun,  amounting  to  998^ 
1  dt.  Bv  the  rules  of  the  aocietv  he 
was  entitled  to  participate  in  a  divi- 
dend fund.  On  the  death  of  the 
member,  his  executrix,  in  a  suit 
against  the  trustees  <^  the  society 
alone,  sought  to  have  the  decmiti^ 
set  aside  as  usurious,  or  that  relief 
should  be  given  on  the  grvnnd  that 
the  socletv  was  not  a  friendlv  societv. 
but  a  Joint-^stod:  Com^^ny.  within 
the  Joint-^tock  Companies  Regisom- 
tion  Act ;  and  that,  ais  it  was  ik*c  re^ 
gistexed  {•unsoant  to  that  Act,  the 
contract  with  it  wms  invalid : — Ud^L 
lst«  that  the  cuQtract  was  not  oso- 
riou>  it  being  fi)r  an  advance  i>at 
of  the  funds  oc*  all  to  ooe  <}€  the 
members:  Sndhr.  that  tkoo^  the  ob- 
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jectios  of  uon-regiatratioQ  might  de- 
serve attontioQ,  it  did  uot  arise  on 
these  pletidiQgg,  bo  that  the  Court 
could  properly  express  an  opinion 
upon  it ;  and  that,  if  the  association 
was  illegal,  and  the  plaintiff  had  a 
right  to  hare  the  contract  rescinded 
on  that  ground,  every  other  member 
would  have  a  similar  right ;  and  that 
the  plaintiff  was  bound  m>  to  frame 
her  suit  as  to  enable  the  Court  to 
wind  up  the  society  consiatently  with 
the  interests  of  all  the  members;  and 
that,  as  this  was  not  within  the  scope 
of  the  suit,  the  bill  must  be  dismiss- 
ed, with  costs.  Jlurbidg«  v.  Cotton, 
17 
CALLS. 
See  WnauMO-up  Acts,  9. 

CHARGING  ORDER. 
See  Peactice,  12,  13. 


CLAIM, 

Leave  given  to  file  a  cltum  to  en- 
force the  specific   performance  of  a 
verbal  agreement  to  purchase  land, 
containing  a  statement  of  fects  shew- 
ing part  perfoTmance.     Burnley  v. 
Eastern  Cownlies  BaUway  Company, 
314 
See  Ordehb  or  Aprii,  1H50. 
Fabties,  1. 

COMMON  ERROR 
A  grandiather  having  made  a  will 
of  his  real  and  personal  estate  in 
1 808,  cancelled  it  in  1 8 1 0,  but  wrote 
on  the  back  of  the  will  a  letter  ad- 
dreased  to  hia  only  daughter,  stating 
that  she  was  his  heirese-at-law,  and 
charging  her  to  fulfil  his  wishes  at 
her  death,  by  a  disposition  of  a  speci- 
fied ireehold  estate  to  her  eldest  son, 
and,  by  an  equal  disposition  of  his 
"  projierty"  equally  among  hia  grand- 
children, her  eldest  and  youngest  son 


and  daughter,  her  three  only  children. 
The  letterwas  unattested,  and  thought 
to  be  inoperative  as  to  the  grand- 
father's personal  as  well  as  re^  pro- 
perty. The  daughter  became  his  ad- 
ministratrix, and  entered  into  pos- 
session of  his  real  estate,  and  she  and 
her  husband  received  his  personal 
estate  in  right  of  the  daughter,  as 
sole  next  of  kin.  By  a  settlement, 
in  1611,  between  the  husband  of  the 
daughter,  and  the  daughter  and  two 
trustees,  and  the  three  children  of  the 
daughter,  reciting  the  will,  its  cancel- 
lation, and  the  letter,  and  that  the 
testator  had  died  wholly  intestate, 
but  that  the  daughter  was  desirous 
of  fufilling  the  intention  of  the  grand- 
fiither,  his  real  estates  were  settled  in 
accordance  with  the  directions  con- 
tained in  the  letter.  The  daughter 
died  in  1827,  and  her  husband  be- 
came her  administrator,  and  also  ad- 
ministrator de  bonis  uon  of  the  grand- 
father. The  husband  of  the  daughter 
died  in  1840,  having  previously,  by 
will,  after  reciting  his  wish  to  carry 
into  effect  the  desires  of  the  grand- 
&ther,  disposed  of  the  grandfather's 
and  his  own  real  and  personal  pro- 
perty between  the  two  grandsons 
and  the  granddaughter  (his  children) 
accordingly.  The  granddaughter, 
who  had  married  in  1843,  obtained 
letters  of  administration  to  the  grand- 
&ther  with  his  letter  to  his  daugh- 
ter (which  was  then  admitted  as  a 
will)  annexed,  and  instituted  a  suit 
against  the  personal  representative  of 
her  father,  claiming  that  the  personal 
estate  of  the  grandfather  should  be 
accounted  for  to  her;  but  the  bene- 
fits she  received  under  the  settle- 
ment of  1811  and  will  of  1837  wero 
greater  than  those  she  claimed  under 
the  testamentary  paper,  the  letter  of 
the  grandfather;  and  it  was  contend- 
ed, that  she  must  elect  between  these 
benefits: — HM,  that  the  deed  of 
181 1  and  will  of  1837  were  express- 
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ed  to  be  founded  on  the  intention  of 
the  grand&ither  in  reference  to  his 
real  estate  only;  and  that,  even  after 
an  acquiescence  since  1811  in  the 
£unily  arrangement,  no  case  of  elec- 
tion arose. 

Under  the  same  circumstances,  the 
granddaughter  had  received  an  allow- 
ance of  300^.  a  year  from  the  time  of 
her  marriage  in  1829,  till  the  death 
of  her  father :  and  her  husband  was 
also  greatly  indebted  for  advances 
made  to  him  on  several  occasions,  and 
became  bankrupt,  and  obtained  his 
certificate,  and  a  disclaimer  by  the 
assignees  of  all  interest  under  the 
grandfather's  will  in  his  favour: — 
Held^  that  the  allowance  must  go  to- 
wards satisfaction  of  interest  on  the 
granddaughter's  one  third  of  the 
grandfather's  personal  estate;  and 
that  the  debt  due  from  the  husband 
of  the  granddaughter  must  be  set  off 
against  the  third  of  his  wife,  the 
granddaughter,  to  be  recovered  by 
him  in  right  of  his  wife  against  the 
estate  of  her  father.  Lee  v.  Egremont, 

348 
See  Settlement,  2. 


CONDITION   (RELEASE  OF). 

By  deed,  a  fund  was  limited  in 
trust  for  two  brothers,  Thomas  (who 
was  in  India)  and  William,  in  equal 
shares;  and  in  case  Thomas  should 
die  intestate  without  leaving  a  child 
before  he  should  return  to  England, 
then  the  whole  was  to  be  in  trust  for 
William.  William  died,  having  be- 
queathed all  his  \)ro\)Qvty  to  Thomas, 
and  made  him  his  executor.  The 
trustees  paid  the  money  iuto  Coiui; 
imder  the  Trustee  Relief  Act.  On 
the  petition  of  Thomas : — lleldj  that 
the  condition  was  capable  of  release, 
and  that  the  will  of  William  ojxjrated 
as  a  release  of  the  condition. 

Quaere — Whether  Ross  v.  Rosa  and 
CtUhbert  v.  Pv/rrier  Iw  reconcileable 


with  Doe  v.  Glover.   Ex  parte  Palmer, 

649 

CONTRACT  (FOREIGN). 
See  Injunction,  5. 

CONTRIBUTORY. 

See  Winding-up  Acts,  1,  3,  4,  5,  8, 
9,  10,  13,  16. 

COPYHOLD 

See  Trustee  Act,  1850 — 6. 
Yendob  and  Pubchaseb,  2. 

COPYHOLD  COMMISSIONERa 

Upon  an  application  for  the  in- 
vestment of  money  paid  into  the  Bank 
in  the  name  of  the  Accountant-Grene- 
ral,  to  the  credit  of  the  Copyhold 
Commissioners,  under  the  4^5  Yict 
c.  35,  s.  73,  it  is  proper  for  the  peti- 
tioner to  serve  the  Commissioners 
with  notice  of  the  application;  and, 
notwithstanding  the  Act  for  the  Com- 
mutation of  Manorial  Rights  in  re- 
spect of  copyholds  makes  no  provision 
for  the  payment  of  any  costs — the 
Court  ordered  the  petitioner  to  pay 
the  costs  of  the  Copyhold  Commis- 
sioners, and  to  add  them  to  his  own ; 
and  that  all  such  costs  should  be  paid 
to  the  petitioner  out  of  the  fund ;  and 
said,  that  this  would  be  the  rule  for 
the  future.  Ex  parte  Eis/iop  of  I/ere- 
/ord,  and  Ex  parte  Lord  Saye  and 
Sele,  265 

COPYRIGHT. 

A  plaintiff  published  a  book  con- 
taining letter- press,  illustrated  by 
wood-engravings,  printed  on  the  same 
paper  at  the  same  time.  The  defend- 
ants ])ublished  a  similar  book,  with 
different  letter-press,  but  containing 
pirated  copies  of  the  wood  engravings. 
The  plaintiff,  upon  motion  for  an  in- 
junction, proved  that  be  had  complied 
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with  the  requisitions  of  the  Copyright 
Act  (5  <b  6  Vict.  c.  45),  but  he  had 
not  complied  with  the  Act  for  the 
protection  of  engravings  (8  Greo.  2,  c. 
13)  by  printing  the  date  of  publica- 
tion and  the  name  of  the  proprietor 
on  each  copy : — Hdd,  that  the  Copy- 
right Act  {5  &Q  Vict.  c.  45),  extend- 
ed to  the  wood  engravings  equally 
with  the  letter-press,  and  the  Court 
granted  an  injunction. 

SembU,  that  a  book  does  not  neces- 
sarily include  every  print,  design,  or 
engraving,  which  forms  part  of  the 
book,  as  well  as  the  letter-press  there- 
in.    Bogue  v.  HovhUmy  267 

COPYRIGHT  (FOREIGN). 

An  alien  resident  abroad  composed 
three  musical  pieces  in  a  foreign 
country,  and  sold  the  copyright  in 
this  country  to  the  plaintifi^  a  Bri- 
tish subject,  who  published  the  work 
in  London.  The  work  was,  on  the 
same  day,  published  in  Prussia.  On 
motion  in  a  suit  instituted  by  the 
purchaser  of  the  copyright  against  a 
person  who  had,  without  leave,  pub- 
lished the  three  musical  compositions 
in  this  country : — Hddj  that  the  pub- 
lication was  within  the  Copyright 
Act,  5  <fe  6  Vict.  c.  45;  and  the 
Court  granted  an  injunction  restrain- 
ing the  unauthorised  publication. 

The  copyright  of  a  work  of  an  alien 
was  sold  to  a  British  subject,  who 
published  it  in  this  country  in  1844. 
The  copyright  was  infringed  in  1 849 ; 
but  the  state  of  the  law  then  render- 
ed it  very  doubtful  whether  the  copy- 
right was  protected,  and  the  purcha- 
ser merely  protested  against  the  in- 
firingement;  but,  in  1851,  within  a 
reasonable  time  after  the  decision  of 
a  case  in  the  Exchequer  Chamber  had 
established  the  general  question  of 
copyright  in  an  alien,  he  filed  his  bill, 
and  moved  to  restrain  the  publica- 
tion of  the  pirated  work  : — Held,  that 


there  had  been  no  such  delay  as  to 
disentitle  him  to  an  injunction.  Bux- 
ton V.  JamfieSy  80 

COSTS. 

1.  An  heir-at-law  of  a  testator 
broughtan  action  of  ejectment  against 
the  devisee,  and  failed.  In  a  subse- 
quent suit  by  the  devisee  against  a  piur- 
chaser  to  enforce  specific  2)erformance, 
the  Court,  on  the  ground  that  the 
will  was  open  to  suspicion,  directed 
the  devisee  to  substantiate  the  will 
against  the  heir.  The  devisee  there- 
upon filed  his  bill  against  the  heir, 
asking  a  decree  establishing  the  wilL 
The  heir,  by  answer,  set  up  as  a  de- 
fence incompetency  in  the  testator, 
and  fraud  and  undue  influence,  and 
went  into  evidence  in  support  of  this 
defence.  At  the  hearing,  an  action 
of  ejectment  by  the  plaintiff  against 
the  defendant  was,  on  the  defendant 
electing  such  action  instead  of  an 
issue,  directed  to  be  tried  at  law. 
At  the  trial  the  devisee  called  wit- 
nesses, but  the  defendant  called  none; 
and  a  verdict  was  given  for  the  plain- 
tiff On  the  cause  coming  on  upon 
further  directions,  the  Court  estab- 
lished the  will,  without  costs  as  re- 
garded the  general  result  of  the  suit 
and  the  action  of  ejectment,  but  with 
costs  to  be  paid  by  the  defendant  of 
so  much  of  the  suit  as  was  caused  by 
the  issues  raised  of  fraud  and  impro- 
per practice  by  the  devisee.  Grove 
V.  Tou/ng,  38 

2.  A  bill  was  filed  by  a  tithe-owner 
claiming  tithes  against  several  occu- 
piers of  land  who  had  not  rendered 
any  tithe,  and  disputed  the  plaintiff's 
title  to  it.  One  of  the  defendants 
was  a  quaker,  and  applied  to  the 
plaintiff  on  that  ground  to  dismiss 
the  bill  against  him,  which  the  plain- 
tiff consented  to  do,  provided  the 
quaker's  answer  admitted  the  actu- 
al title  of  the  plaintiff,  so  as  to  ena- 
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COSTS. 


COSTS  (SECURITY  FOR). 


bio  the  plaintiff  to  obtain  his  tithes 
against  the  cjiiaker  by  the  ordinary 
pi\»ootHling8  before  justices  in  the 
country.  The  draft  of  the  quaker's 
j>n)p(»stHl  answer  was  then  shewn  to 
the  plaintiff,  and  was  by  arrange- 
ment altered  y  so  as  not  to  deny  the 
plaintifTs  title,  but  so  as  to  object 
merely  on  the  grounds  of  religious 
8oru)Ue  ent<'rtained  by  him  as  a 
quaker.  On  this  answer  being  pro- 
duciHl  in  evidence,  the  plaintiff  re- 
covered his  tithes  before  the  justices, 
and  the  further  prosecution  of  the 
suit  against  the  quaker  became  on- 
uocessary.  On  motion  by  the  plain- 
tiff, the  ciiit  was  dismissed  against 
the  quaker  defendant :  but  as  it  ap-  ' 
peared  u|M>n  the  affidavits  and  the  ' 
amfi  of  the  answer  as  originally  pare-  ^ 
|«reti,  that  the  defendant  had«  pre-  : 
riooslv  ti^  and  at  the  time  wbesi  the  ^ 
bill  was  filed,  di$}Hit<^  the  iiUintifTs 
title,  the  bill  was  dismissed  without 
costs  of  the  suit  or  of  the  motioD. 
Wn^  Y.  BwUnc.  43 

Jli.  Where  ejLce|<ions  to  an  answer 
f\vr  insufiEkienov  wvre  overruled,  the 
^w^KHioe  15  to  overrule  them  with 
i\^s.     v'^^rtNi  V.  ITu-at^H*.  5>4 

4.  l.Antl$  Iving  taken  ^\m  a  ov^r[K^ 
r»tiv>a  by  a  Railway  Ov>siijiany.  the 
CVnuixMiy  jxjiid  the  privv  into  Court. 
Th^  c\>nx^ratk^a$kevi  tkit  the  aniocn  t* 
with  \>thor  uiv^iiies  to  Iv  surrlxxi  bv 
thexiu  mirfi;  Iv  laid  ^xit  in  a  sr^xri- 
^l  ruTvKas*^: — HiCd.  thdkt  thte  o*>ier 
;j^Hi^i  vtiT>vt   the  f^fcynie^t  oc  costs 

A^i*::N>ci  Aci ;  ar.>i  ihit  it  5£>.d»i 
|srv*\ivse  th*:  tri^:*  vvcy*.nfc5?.ci  5i*,iil«i 
iw  Ait  ;r\tr*  vV«5C*  >y  rxjAAc  ct  tiie 
ejktr*  *r:is.>cr:t  "o  Sr  iz.vvt?c«Mi      "'*  rf 


of  all  parties  had  been  ordered  to  be 
taxed  and  paid.  It  appeared  that 
the  defendant  trustee,  the  solicitor, 
had  conducted  his  defence  by  his  part- 
ner. The  Taxing  Master  allowed  the 
solicitor  trustee  costs  out  of  pocket 
only : — ffdd,  that,  the  rule,  which  had 
allowed  to  solicitor  tmstees  oosta  out 
of  pocket  only,  being  weU  established, 
the  Court  would  not,  with  referenoe 
to  the  question  of  costs,  inqoiie  whe- 
ther the  conduct  of  the  suit  by  the 
partner  of  the  solicitor  trustee  wis 
beneficial  for  all  parties,  though  no 
party  objected  to  such  inquiiy,  bat 
that  all  costs  beyond  those  oat  of 
pocket  must  be  disallowed.     Lyon  v. 

6.  An  heiiHit-law  of  a  testator  ob- 
tained possession  of  the  will  by  force, 
and  tore  it  up.  The  pieces  were 
howevm*  collected  and  pat  together, 
and  proved.  The  win  oontaiDed  no 
devise  of  the  real  estate,  and  a  claim 
was  filed  against  the  heir  to  enforce 
a  sale.  On  the  heir  s  request,  the 
Coort  directed  an  issue  deTisavit  Tel 
non,  wh^i  the  will  wns  estafelisked: 
—ffiid.  that  the  heir  Imd  so  misen- 
duoted  him;^^  that,  ahiwogh  his 
BL&s^xddiKt  had  not  iiKreassied  the 
costs  of  the  issoe.  he  mxtcs  pftv  the 
coses  of  it.     IfiJJUtM  T.  MiJ^nt^ 
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CROSS  BJLL. 
A  croas  bill  contained  chargea  of 
fraud  againat  the  plaiutiffin  the  ori- 
ginal bill,  which  were  not  proved  at 
the  hearing,  but  it  brought  forward 
these  charges,  mixed  with  matter  ab- 
solutely neceeaaiy  in  case  the  original 
bill  had  been  aucceasiiil-  The  original 
bill  &iled  in  toto  againat  the  defend- 
ant, the  plaintiff  in  the  cross  biU.  The 
croaa  bill  wbs  dismissed,  but  without 
Costa  aa  againat  the  plaintiff  in  the 
original  biU.  Herbuhire  t.  Ilmne,  IQi 


DEMURRER 
See  WiTNBBS. 

DISCLAIMER. 

Sm  TeNDOB  AUD  PottOHASEIt,  2. 

I 

DISCOVERY. 

1.  The  trustees  and  esecutors,  de-  i 
fendants  in  an  administration  suit, 
admitted  by  their  answer  the  posses-  . 
don  of  title  deeds  of  mortgage  secu-  | 
rities,  in  which  they  had  properly  in- 
vested their  testator's  assets,  but  al- 
leged that  the  mortgagors  objected 
to  the  production  of  the  deeds,  and 
would  prefer  to  pay  off  their  debts, 
and  they  objected  to  the  production 
of  the  deeds  in  the  suit  in  the  ab- 
sence of  thfl  mortgagors;  on  a  motion 
for  production : — Held,  that  the  deeds 
must  be  produced.     Gougk  \.  Offiey,  , 

653  ' 

2.  Defendants,  husband  and  wife, 
having  answered  a  bill,  seeking  the 
accounts  of  a  business  in  question  in 
the  suit,  extending  over  upwards  of 
thirty  years,  in  which  the  plaintiff  i 
had  been  a  partner  with  the  defend 
ant  (the  husband)  for  the  last  ten  ! 
years,  an  order  was  made,  under 
which  the  plaintiff  obtained  aceess  to  | 
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all  the  documents.  The  plaintiff 
amended  hia  bill,  introducing  inter- 
rogatories as  to  minute  particulars  of 
the  dealings  and  aooounts;  the  de- 
fendaatB,  by  their  answer  to  the 
amended  biU,  stated  that  Uiey  had 
no  means  of  ascertaining  the  particu- 
lars inquired  after,  except  by  the 
books  in  the  defendanta'  poeseesiDn, 
which  were  eighty  in  number,  and 
the  books  in  the  {Ktsaeasioii  of  plain- 
tiff and  defendant  which  were  six^ 
in  number;  and  alleged  that  the 
plaintiff  had  had  access  to  all  the 
documents,  and  that  the  {Juntiff's 
professional  accountant  had  examined 
them,  and  made  many  extracts  there- 
from; and  also  that  the  books  were 
ordinary  business  books,  kept  with 
r^ular  entries;  and  that,  tosetfortih 
the  accounts  as  required,  would  sub- 
ject the  defendants  to  an  oppressive 
amount  of  labour;  and  they  submit- 
ted that  they  were  not  bound  to  an- 
swer such  interrogatories  in  detail. 
Upon  the  plaintiff's  exception  to  this 
answer: — Hdd,  that,  though  the  an- 
swer was  technically  insufiScient,  yet 
the  Court,  having  r^;ard  to  the  bill 
and  answer,  was  bound  to  consider 
what  object  the  plaintiff  could  gain 
by  a  more  frill  answer;  and  in  the 
absence  of  an  allegation  that  anything 
had  been  fraudulently  or  erroneously 
inserted  in  or  omitted  from  the  ac- 
counts, the  Couri,  could  not  see  anv 
object  to  be  gained  by  the  plaintiff 
by  a  more  full  answer,  and  overruled 
the  exception.  White  v.  Barker,  746 
See  PmnLEaKD  CoHitnincATtON. 


EQUITY  TO  A  SETTLEMENT. 
See  HuaBABD  and  Wife,  1,  4. 


ESTABLISHING  WILL. 
Soe  Costs,  1. 


FORECLOSURE. 


EVIDENCE 


1.  The  Master,  having  authority 
under  the  69th  Order  of  April,  1828, 
to  examinB  a  witneBS  viv&  voce,  has 
now,  by  the  14  &  15  Vict  o.  99,  au- 
thority to  examine  a  party  aa  a  wit- 
ness vItA  voce  without  an  order  by 
Hie  Court  authorising  such  examina- 

A  witness  is  now  not  leas  a  witness 
because  he  is  a  party.  In  re  Eirby't 
Trua,  228 

3.  The  evidence  of  a  married  woman, 
a  plaintiff  in  a  suit,  seeking  to  make 
her  husband  account  for  parta  of  her 
separate  estate  received  by  him,  was 
tendered  in  support  of  her  case  against 
her  husband : — Hdd,  that  the  14  & 
15  Vict,  c.  94,  did  not  take  away 
the  incapacity  to  give  eridence  be- 
tween the  husband  and  wife,  and  the 
evidence  was  rejected.  For  the  same 
reason  the  evidence  of  the  husband, 
a  defendant,  against  his  wife  the 
plaintiff  was  also  rejected.  Aleock  v. 
Aloock,  671 

i^MWtTNISa 


EXECUTOR. 
See  Tekix>b  and  Pubchaseb,. 


FORECLOSURE. 


1.  Upon  a  forecloa 


mortgagee  against  a  mortgagor  and 
subsequent  mortgagees  an  J  judgment- 
creditors: — Helil,  that  judgment-cre- 
ditors ought  not  to  staud  exactly  in 
the  position  of  mortgagees ;  and  the 
Court  made  a  decree  fixing  one  period 
for  redemption  by  all  the  judgment- 
creditors,  aa  if  their  judgments  form- 
ed one  incumbrance  only.  Stead  v. 
Bankt,  600 

2.  A  judgment-creditor  having  re- 
gistered his  judgment  under  1  &  2 


Vict.  c.  1 10,  is  not  entitled  to  a  decree 
for  forecloaura,  but  only  to  one  for 
sole. 

Form  of  such  a  decree.  Footnar 
V.  Sturgig,  736 

3.  A  teatatar  devised  certain  free- 
hold estat«a  to  trustees,  for  500  yean, 
upon  tmst  that  they  should,  by  sale, 
demise,  or  mortgage  of  all  or  any  part 
of  the  eetatea,  for  all  or  any  part  tA 
the  term,  or  by  other  lawful  meant, 
levy  and  raise  2400/^,  and,  when  so 
raised,  upoa  trust  that  they  ahonld 
put  and  place  out  the  rame  at  interest, 
upon  Oovemment  or  real  security, 
and  call  in  and  replace  the  aame  frtwi 
time  to  time  as  they  should  think 
proper ;  and,  upon  trust,  to  pay  the 
proceeds  to  the  testatoi's  donghter, 
for  her  life;  and  should,  after  her 
decease,  call  in  the  24U0^,  and  pay 
the  same  to  the  daughtei^B  appointees; 
and,  in  default  of  appointment,  among 
her  children.  The  trustees  borrowed 
the  24001.,  and  executed  a  mortgaga 
for  the  same,  on  which  they  indoned 
a  receipt  for  the  amount.  The  tenant 
for  life  died ;  the  mortgagee  transfer- 
red the  mortgage  to  the  plaintiff  On 
a  bill  to  foreclose  the  mortgage,  one  of 
the  defendants  entitled  ti>  the  3100J: 
under  the  trusts  of  the  will,  su^ested 
that  the  trustees  never  received  the 
mortgage-money;  and  that  the  mort- 
gagee was,  under  the  trusts  of  the  wilt, 
liable  for  its  misapplication.  But 
hdd,  that  the  trust  implied  an  autho- 
rity to  receive  the  2400^. ;  and  that, 
the  trustees  having  given  a  receipt, 
it  waj4  not  necessary  for  the  mort- 
gagee to  shew  that  the  money  reached 
the  hands  of  the  trustees.  AaA  fiir- 
ther,  the  plaintiff  being  a  tranaferrce 
for  value,  baring  the  legal  estate,  he 
was  not  bound  to  inquire,  and  the 
Court  made  a  decree  for  a  foreclosure. 
Locke  V.  Lmnas,  336 

See  Practice. 
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FOREIGN  SUIT. 
See  Pleading,  1. 

FRAUD  (CONSTRUCTIVE). 
See  SouciTOB  and  Client. 

GUARDIAN  AD  LITEM. 
See  Phacticb,  9,  18. 

HEER-AT-LAW. 

See  Costs,  6. 

Vendor  and  Fubchaseb,  3. 

HUSBAND  AND  WIFE 

1.  A  man  and  his  wife  concurred  in 
assigning  for  value  to  a  purchaser  a 
reversionar7  fund  in  Court,  which 
had  been  bequeathed  to  the  wife. 
The  fund  subsequently  became  paya- 
ble in  the  lifetime  of  the  husband, 
and  the  Court  directed  the  Master 
to  approve  of  a  proper  settlement  out 
of  the  fund.  The  Master,  after  in- 
quiries in  the  presence  of  the  wife 
and  the  purchaser,  reported  that  two- 
third  parts  of  the  fund  was  the  pro- 
per sum  to  be  settled;  and  he  ap- 
'proved  of  a  settlement.  Upon  the 
petition  of  the  wife,  and  the  cross  pe- 
tition of  the  purchaser,  presented  up- 
on the  Master's  report — Held,  that 
two  third  parts  was  a  proper  sum  to 
be  settled,  and  that  the  trusts  of  the 
settlement  should  be,  to  pay  the  in- 
come to  the  wife  for  life,  for  her  se- 
parate use,  without  anticipation,  and 
after  her  decease,  upon  trust,  as  to 
the  corpus,  for  the  children  or  re- 
moter issue,  as  the  wife  should  ap- 
point; and,  in  default  of  any  ap- 
pointment, upon  trust  for  sons  at 
twenty -one,  and  daughters  at  twenty- 
one  or  marriage,  if  more  than  one 
equally;  in  de&ult  of  children  who 
should  attain  a  vested  interest,  then, 
if  the  wife  should  survive  her  hus- 


band, upon  trust  for  her;  but  if  her 
husband  should  survive  her,  then  in 
trust  as  she  should  by  will  appoint, 
and  in  default,  in  trust  for  her  next 
of  kin  as  if  she  had  died  unmarried. 
But  hddy  on  appeal,  that,  in  the  ab- 
sence of  special  circumstances  in  fa- 
vour of  the  next  of  kin  of  the  wife, 
the  last  of  the  above  limitations 
should  be  in  favour  of  the  husband. 

The  rule  of  the  Court  of  equity 
which  entitles  a  married  woman  to  a 
settlement  out  of  her  equitable  inter- 
est, is  not  limited  by  the  necessities 
of  herself  and  children.  Covrter  v. 
TaggaH,  49 

2.  A  bond  was  vested  in  a  trustee, 
in  trust,  as  to  income,  for  a  married 
woman,  for  her  life,  with  remainder, 
as  to  the  corpus,  in  trust  for  her  issue, 
and,  in  default  of  issue,  in  trust  for 
such  persons  as  the  married  woman 
alone,  notwithstanding  coverture, 
should  by  deed  or  instrument  in  writ- 
ing, to  be  by  her  sealed  and  delivered 
in  the  presence  of  and  attested  by 
two  credible  witnesses,  appoint.  The 
husband  being  indebted  to  his  bank- 
ers on  the  balance  of  an  account  cur- 
rent, the  married  woman  deposited 
the  bond  with  the  bankers,  with  a 
letter  signed  by  her,  to  the  effect, 
that,  in  consideration  of  the  bankers 
paying,  or  having  akeady  paid,  the 
cheques  of  the  husband,  or  otherwise 
advancing  him  sums  of  money,  she 
thereby  guaranteed  the  repayment 
thereof;  and  that  she  deposited,  as  a 
collateral  security,  the  bond,  which 
she  undertook  to  assign  to  the  bank- 
ers on  request : — Held,  that  the  con- 
sideration was  sufficient,  and  that  the 
separate  life  interest  of  the  wife  was 
effectually  charged;  but  that,  the  let- 
ter not  having  been  executed  and  at- 
tested as  required  by  fhe  power,  the 
Court  would  not,  under  the  circum- 
stances, give  effect  to  it  as  an  ap- 
pointment.    Thdckioell  V.  Gardiner, 
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3.  The  income  of  a  Iat;ge  Bum  of 
stock  in  Court  was  payable  to  a  mar- 
ried lady,  aged  eixty-five,  on  her  w>le 
receipt,  for  life,  without  power  of  an- 
tioipatiou,  witli  remainder  to  her 
husband  for  life ;  and,  subject  there- 
to, the  stock  vas  divisible  among 
their  three  sons,  all  of  whom  were  of 
age.  Upon  the  petition  of  one  of 
the  three  sons,  and  on  the  consent  of 
the  father  and  of  the  other  two  aons, 
and  of  the  mother  (so  iar  oa  she  oonld 
oonaent),  the  Court  ordered  that  a 
part  of  the  stock  should  be  sold  and 
the  produce  paid  to  the  petitioner; 
and  that  a  further  sum  of  stock,  suf- 
ficient to  purchase  a  government  an- 
nuity during  the  life  of  the  mother, 
equivalent  to  the  income  of  the  mm 
of  stock  to  be  given  to  tiie  son  and 
of  the  price  of  such  annuity,  should 
be  invrated  in  the  purchase  of  the 
annuity;  and  the  Court  declared  the 
tnuts  of  the  annuity  to  he  for  the 
mother  for  life,  on  her  sols  receipt, 
withont  power  of  anticipation;  and 
that  the  trusts  of  the  dividends  of 
the  balance  remaining  of  the  trust- 
fund  should  thenceforth  be  in  like 
manner  for  the  mother  fur  life,  on 
her  sole  account,  without  power  of 
anticipation.     Doddy.  Wake,       226 

4.  The  wife  of  a  lunatic  entitled  to 
a  share  of  residue  of  an  intestate's 
personal  estate,  filed  a  bill  against 
her  hnsband,  praying  a  settlement  of 
the  fund  on  herself  and  children. 
After  inquiriea  in  the  lunacy,  the 
committee  was  authorised  to  assent 
to  a  settlement  of  one  half  of  the  fund; 
and,  by  an  order  made  in  the  cause,  it 
was  referred  to  the  Master  to  approve 
of  a  settlement.  The  Maat«r  accord- 
ingly approved  of  a  settlement  by 
writing  at  the  foot  of  the  draft,  and  no 
further  proceedings  were  had  when  the 
lunatic  died.  The  wife  subsequently 
died,  having  by  will  disposed  of  the 
entire  fund:- — Held,  that  the  propo- 
sals in  the   Muster's   office   had   not 


been  proceeded  with  to  such  a  i 
at  the  tirae  of  the  louattc's  de« 
to  preclude  hia  wife  &om  ret 
from  the  propoeed  settlement; 
the  Court  ordered  the  whole  am 
of  the  fund  to  be  paid  to  the  n 
sentatives  oi  the  wife.  £aidia 
Baldvnn, 

5.  By  a  will,  the  income  of  m 
trust  funds  was  givea  to  a  wiG 
her  separate  nae,  for  life^  with  p 
for  her,  by  any-  will  or  instruma 
writing,  to  be  by  Iter  duly  exeo 
to  bequeath  and  diapoee  of  one  mi 
of  the  trust  funds.  By  an  indem 
duly  executed,  she  appointed 
moiety  to  her  husband  ahaoln 
In  a  Btdt  by  her  against  her  hiub 
she  sought  to  aet  aaide  the  aff* 
menl^  on  the  ground  that  she  hw 
ecuted  it  in  ignorance  of  its  caul 
and  purport,  and  without  profav 
advice;  and  it  'wsa  in  evideaioe 
the  deed  was  jM^iaied  l^  die 
band's  solicitor,  and  waa  execute 
the  wife  at  her  husband's  hom^  i 
out  its  having  been  read  over  tc 
at  that  lime;  and  that  she  was 
tated  and  distressed  at  the  tim^ 
signed  it  in  a  reluctant  maone 
Ildd,  that  the  ^pointment  was 
invalid ;  and  it  was  sustained. 

An  appointment  made  in  ejci 
of  a  power  by  a  wife  in  fitvour  ol 
husband,  is  to  be  oonsidared  g 
unless  the  wife  shewv  that  it 
executed  under  circumBtanoes  t 
oient  to  invalidate  it  The  onus 
bandi  liee  on  the  party  impead 
the  instrument. 

Certain  evidence  wa»  given  by 
davit  before  the  Master,  which  he 
ferred  to  by  its  date,  in  his  n^ 
On  the  cause  ooming  on  upon  the 
port  for  further  directions,  t.hia  afl 
vit  was  tendered  to  the  Court, 
its  reception  was  objected  to: — E 
that  the  parties  were  at  liberty  to 
form  the  Court  what  w«re  the  : 
teriaJs  used  before  the  Master;  i 
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the  affidavit  was  allowed  to  be  read. 
Ntdhy  V.  Nedby,  377 

6.  A  husband  had  become  an  insol- 
Tent  in  the  year  1835,  and  a  bank- 
rupt in  1839.  The  w3b  became  en- 
tilJed  to  1000^  Upon  a  daim  by 
her,  it  appeared  that  she  was  in  in- 
digent circumstances,  and  had  no  set-. 
tied  means  of  subsistence,  and  that 
her  husband  was  unable  to  maintain 
her  in  a  respectable  position;  also, 
that  there  was  no  settlement,  and  that 
the  husband  had  not  received  any 
property  in  right  of  his  wife,  and 
that  there  was  no  issue  of  the  mar- 
riage:— HMj  that  the  rule,  to  give 
one  half  to  the  creditors  and  to  settle 
the  other  half  upon  the  wife,  applied. 
The  fund  was,  to  avoid  the  expense 
of  a  settlement,  directed  to  be  brought 
into  Court,  and  the  dividends  to  be 
paid  to  the  wife  for  life;  in  other  re- 
spects the  order  was  made  according 
to  the  order  in  Ccuier  r.  Taggart, 
Bagthimo  r.  WirUer,  466 

7.  A  husband  and  wife  assigned 
leasehold  premises,  of  which  the  hus- 
band was  possessed  in  her  right,  to  a 
mortgagee  for  securing  money  then 
lent  and  interest,  by  a  deed  containing 
a  proviso  for  redemption  by  the  hus- 
biuid  and  wife,  or  either  of  them,  or 
the  representatives  of  either.  The 
huidMnd  subsequently  became  insol- 
vent»  and  the  mortgagee  filed  a  claim 
seeking  a  foreclosure  against  the  as- 
signee in  insolvency,  and  the  insolvent 
and  lus  wife.  The  married  woman 
proved  that  her  husband  had  been 
without  employment,  and  that  she  and 
her  child  were  destitute,  and  claimed 
an  equity  to  a  settlement  out  of  the 
mortgaged  property : — Hddj  that  the 
married  woman  had  no  equity  to  a 
settlement;  but  the  proviso  for  re- 
demption being  on  repayment  of  the 
sum  advanced  by  the  insolvent  and 
his  wife,  the  power  to  redeem  must 
be  given  to  the  married  womtui  as 
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well  as  to  the  insolvent's  assignee. 
urn  V.  Edmmds,  603 

See  SETTLEMEirr,  2. 

INCAPACITY. 

A  deaf^  dumb,  and  blind  person 
petitioned  for  payment  to  herself  of 
7000/.,  carried  to  her  separate  ac- 
count:— Hdd,  that  she  might  be  a 
petitioner  without  a  next  Mend ;  but 
the  Court  declined,  without  special 
reasons  assigned,  to  make  an  order 
for  payment  of  more  than  the  income 
for  her  benefit. 

Form  of  the  order.  In  r€  Bid" 
didpKa  Trusts,  469 

INFANT  DEFENDANT. 
See  Practice,  3,  15. 

INFANT'S  SUIT. 
See  Pbactice,  6. 

INFANT  TRUSTEE. 
See  Trustee  Act,  1850 — 5,  6,  8. 

INJUNCTION. 

1.  The  Act  of  Parliament  consti- 
tuting a  Eailway  Company  directed 
that  the  railway,  branch  railways, 
and  works  should  be  completed  to 
the  satisfaction  of  the  engineer  of  a 
broad  gauge  Railway  Company,  and 
should  be  of  such  gauge  and  construc- 
tion as  would  admit  of  the  railway  to 
be  constructed  being  worked  con- 
tinuously with  the  broad  gauge  rail- 
way ;  and  after  reciting  that  the  rail- 
way to  be  constructed  was  intended 
to  be  connected  with  two  narrow 
gauge  railways  at  specified  junctions, 
the  Act  directed,  that,  along  the  por- 
tions of  the  railway  north  of  a  speci- 
fied point  on  their  line,  additional 
rails  should  be  laid  down,  so  as  to 
adapt  the  lines  as  well  to  the  narrow 
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as  to  the  broad  gauge  there.  The 
CompaDy  proceeded  to  form  a  lice  on 
the  narrow  gauge  for  the  whole 
length  on  the  north  of  the  specified 
point  on  their  line,  as  also  on  a  part 
of  the  line  south  of  that  point,  with 
earth  work  and  timber  work,  so  as  to 
admit  of  the  broad  gauge  rails  being 
added,  and  of  the  railway  being  a 
mixed  gauge  line  throughout,  with 
double  rails  to  the  north  of  the  spe* 
cified  point.  The  broad  gauge  Com- 
pany were  entitled  to  shares  in  the 
mixed  gauge  Railway  Company ;  and 
in  a  suit  by  the  brotul  gauge  Compa- 
ny, suing  on  behalf  of  themselves  and 
the  other  shareholders,  against  the 
directors  of  the  mixed  gauge  Compa- 
ny, they  asked  for  an  injunction  to 
restrain  the  construction  of  the  rail- 
way otherwise  than  upon  the  broad 
gauge  throughout  its  entire  length, 
or  otherwise  to  restrain  the  laying 
down  the  narrow  gauge  at  all  south 
of  the  specified  point ;  also  to  restrain 
the  laying  down  the  narrow  gauge 
north  of  the  specified  point,  until  the 
luils  on  the  broad  gauge  had  been 
laid  down  throughout  the  line;  and 
also  to  restrain  the  opening  the  rail- 
way on  any  part  till  the  rails  on  the 
broad  gauge  had  been  laid  down  on 
the  whole  line.  But  held,  that  the 
Court  could  not  grant  an  injimction 
for  any  of  such  objects. 

The  course  of  the  Court  provides 
for  the  costs  of  motions  for  injunc- 
tions in  a  way  most  just,  by  leaving 
the  party  moving,  if  his  suit  fails,  to^ 
pay  the  costs,  and,  if  his  suit  suc- 
ceeds, providing  for  his  costs  effec- 
tually. The  Great  Western  RMway 
Company  v.  The  Oxford,  Worcester, 
and  Wdverhampton  Railway  Com- 
pany, 437 

2.  Parliament  having  created  a  Com- 
pany, the  power  rests  in  Parliament 
to  vary  its  constitution,  or  to  control 
or  to  annihilate  it;  and  it  is  not  the 
function  of  a  Court  of  equity  to  de- 


cide on  the  propriety  of  an  applica- 
tion to  Parliament  to  vary  the  on- 
ginal  object  contemplated  by  the  Act 
Such  an  application  is  not  ill^al  if 
it  be  pursued^by  legal  means.  But 
it  appearing  in  a  suit  by  certain 
shareholders  that  a  Company  had  re- 
solved to  use  its  funds,  and  to  pledge 
its  credit,  and  to  make  contracts,  fur 
the  pur  jx>se  of  such  an  application  to 
Parliament : — Jleld,  that  such  appro- 
priation of  funds  and  pledges  and 
contracts  were  illegal ;  and,  at  the  in- 
stance of  the  shareholders,  an  injunc- 
tion was  granted  restraining  the  ap- 
propriation of  funds,  the  pledging  of 
the  Company's  credit,  and  the  enter- 
ing into  contracts  in  support  of  such 
an  application  to  Parliament ;  but  the 
Court  declined  to  restrain  the  Com- 
pany from  introducing  or  solidtiiig 
such  bill,  or  using  the  name  and  setl 
of  the  Company  for  those  purposea 

Certain  of  the  directors  of  a  Bail- 
way  Company  acting  on  the  nomina- 
tion of  another  Railway  Company 
which  was  interested  in  certain  shares 
in  it,  and  which  nominated  those 
directors  by  virtue  of  the  Act  consti- 
tuting the  Company,  were  excluded, 
by  a  resolution  of  the  board  of  direct- 
ors, from  the  meetings  of  the  direct- 
ors, and  the  majority  del^;ated  aU 
the  powers  of  the  board  to  a  managing 
committee: — Heid,  that  although  in 
such  a  body  the  majority  binds  the 
minority,  yet,  that  it  is  essential  to 
the  validity  of  their  acts  that  the 
voice  of  the  minority  should  have 
l)eeD  heard;  and  such  exclusion  of 
directors   was  restrained.  Chtat 

Western  Railway  Company  v.  Ru^ 
out,  290 

3.  Two  directors  of  a  Railway  Com- 
pany (the  plaintiffs)  met  two  direc- 
tors of  another  Railway  Company 
(the  defendants),  and  entered  into 
an  agreement  in  writing,  signed  by 
all  four  directors  on  behalf  of  their 
respective  Companies,  whereby  it  waa 
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mutually  agreed  that  each  of  the 
Companies  should,  interchangeably, 
use  the  railway  of  the  other  Com- 
pany, on  certain  specified  terms.  The 
agreement  contained  no  words  of  suc- 
cession or  of  restriction: — Hdd,  that 
these  contracts  were  not  mere  li- 
censes determinable  at  will,  but  con- 
ferred rights  of  a  permanent  nature 
on  the  Companies. 

Held,  also,  that  the  terms  of  the 
contract  were  not  too  vague;  but 
that  the  user  conceded  was  one  con- 
sistent with  the  proper  enjoyment 
of  the  railway,  the  subject-matter  of 
the  contract,  and  with  the  rights  of 
the  granting  party. 

Held,  also,  that  this  Court  will 
grant  an  injunction  restraining  the 
defendants  from  acting  contrary  to  a 
negative  agreement,  although  it  can- 
not specifically  enforce  the  perform- 
ance of  the  whole  of  the  agreement. 
The  Great  Northern  Railway  Comr- 
pany  v.  The  Manchester,  Sheffield, 
amd  Lincolnshire  Railway  Company, 

138 

4.  A  Railway  Company  became,  by 
conveyance  from  a  Canal  Company, 
the  owner  of  a  canal,  with  lauds  ac- 
quired from  several  ownera  for  the 
formation  of  a  reservoir,  from  which 
to  supply  water  to  the  canal:  the 
righto  of  fishing  and  sporting  over 
the  reservoir,  and  for  no  other  pur- 
pose, being  reserved  to  the  former 
owners.  The  Company  projected  and 
held  a  regatta  with  aquatic  sports  on 
the  reservoir,  they  ran  cheap  trains, 
and  thereby  congregated  a  large  con- 
course of  persons,  who  trespassed  on 
the  park  surroimding  the  mansion- 
house  of  a  lady  and  adjoining  the 
reservoir,  and  injured  her  right  of 
fishing  and  sporting  over  the  greater 
part  of  the  reservoir.  Notwithstand- 
ing the  remonstrances  of  the  lady,  the 
Company  announced  a  second  regatta. 
Upon  motion  on  behalf  of  the  lady  in 
a  suit  by  her  against  the  Company, 


the  latter  undertaking  not  to  hold 
another  regatta  for  a  limited  period, 
the  Court  permitted  the  plaintiff  to 
try  her  right  at  law  against  the  Com- 
pany. On  a  trial  at  law,  the  jury, 
not  agreeing,  were  discharged;  but, 
on  a  second  trial,  a  verdict  was  given 
for  the  plaintiff,  with  nominal  dar 
mages.  Their  undertaking  having 
expired,  the  Company  announced 
another  regatta  on  the  reservoir.  The 
plaintiff  again  moved  for  an  injunc- 
tion : — Held,  that  the  regatta  was  a 
nuisance  to  the  plaintiff^s  property, 
and  an  injunction  was  granted  to 
restrain  them  from  holding  the  re- 
gatta; and  the  Court  directed  an 
issue  to  try  whether  the  Company 
could  use  the  reservoir  for  any  other 
purpose  than  to  supply  their  canal 
with  water. 

Whether,  where  land  has  been  ob- 
tained by  A.ct  of  Parliament  expressly 
for  one  purpose,  it  can  be  used  for  any 
other  purposes — Qtbasre,  Bostock  v. 
North  Staffi/rdshire  Railway  Com- 
pany^ 584 

5.  A  lady,  not  of  age,  and  her  father, 
by  writing  signed  in  a  foreign  coun- 
try, agreed  with  a  theatrical  mana- 
ger to  sing  at  his  theatre  for  a  defi- 
nite i)eriod.  By  a  clause  subsequent- 
ly acceded  to  and  signed  by  her  agent, 
and  to  which  she  and  her  fiither  ei- 
terwards  assented,  she  engaged  **  not 
to  use  her  talents  at  any  other  thea- 
tre, nor  in  any  concert  or  reimion, 
public  or  private,  without  the  writ- 
ten authorisation  of*  the  manager. 
The  lady  engaged  with  the  manager 
of  a  rival  theatre  to  sing  at  his  thea- 
tre within  the  defined  period,  and 
her  d6but  was  announced  in  the  usual 
public  advertisements.    * 

Upon  motion,  in  a  suit  by  the 
manager  against  the  lady,  her  father, 
and  the  manager  of  the  rival  theatre, 
it  was  objected  that  the  positive  and 
negative  terms  formed  but  one  agree- 
ment; and  that,  as  it  had  been  set- 
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tied  that  the  Court  could  not  by  in- 
junction enforce  the  positive  term 
that  the  lady  should  sing,  it  could 
not  enforce  the  negative  stipulation; 
but  Hdd,  notwithstanding  KembU  v. 
Kean,  that  the  Court  would  prevent 
the  violation  of  the  negative  term, 
and  restrain  the  lady  from  singing  at 
the  rival  theatre,  though  the  positive 
term  of  the  agreement  could  not  be 
enforced : — Held  cUso,  that,  although 
it  was  a  foreign  contract,  the  plaintiff 
was  entitled  to  the  injunction,  with- 
out reference  to  where  the  contract 
was  entered  into,  or  what  might  be 
the  remedies  or  forms  of  procedure  in 
other  countries  on  it.  Lumi^y  v. 
Wagrm,  485 

See  Copyright  (FoREiaN),  1. 
REcroR. 
Tenant  fob  Life. 

INTEREST. 
Set  LiKiTATioNS  (Statutes  of). 

INTERPLEADER 

It  is  no  objection  to  a  bill  of  in- 
terpleader that  it  is  filed  after  verdict 
at  law,  where  the  effect  of  the  action 
at  law  was  to  ascertain  the  quan- 
tum of  damages  due  on  the  claim  of 
the  plaintiff  at  law  (a  defendant  in 
equity). 

Upon  a  motion  to  dissolve  an  in- 
junction, it  is  not  the  proper  time 
to  object  to  the  form  of  the  plaintiff's 
affidavit  denying  collusion ;  but  any 
such  objection  should  be  taken  on 
demurrer,  when  the  Court  might 
grant  leave  to  amend  the  affidavit. 

In  a  case  of  interpleader,  where 
the  claim  o#  the  principal  defendant 
was  legal,  and  the  claims  of  the  other 
defendants  were  derived  from  him, 
and  equitable  only,  and  did  not  ex- 
tend to  the  whole  amount  recovered 
at  law: — HeLd^  that  an  injunction 
restraining    legal    proceedings,    ob- 


tained on  an  inteq^leader  bill,  oould 
be  sustained.     ffanUUon  v.  Marks, 

638 

JOINT  STOCK  COMPANY. 

1.  Upon  the  formation  of  a  Joint- 
stock  Company,  two  of  the  members 
advanced  part  of  the  purchase-money 
for  the  land  required  for  the  concern, 
upon  a  mortgage  made  to  a  trustee 
for  them,  when  the  land  was  oonvey- 
ed  in  trust  for  the  Company.  The 
mortgage  was  afterwards  transferred 
to  strangers.  The  Company  being 
wound  up  under  the  Winding-up 
Acts,  the  transferreesy  by  arrange- 
ment with  the  official  manager,  add 
the  land,  which  did  not  realise  suffi- 
cient to  pay  the  mortgage-debt^  and 
proved  for  the  deficiency  as  credit(»a 
Being  unable  to  obtain  payment  from 
the  official  manager,  they  filed  a  Inll 
against  him : — Heldf  upon  demurrer, 
that  payment  of  the  debt  was  pro- 
perly enforceable  by  suit  in  equity 
against  the  official  manager,  and  that 
the  plaintiffii  were  not  precluded  firom 
instituting  such  a  suit  by  the  pro- 
ceedings under  the  Winding-up  Acta 
Thompson  v.  Norria,  686 

2.  The  defendants,  the  owners  of 
certain  waterworks,  solicited  a  bill 
in  Parliament,  to  empower  them  to 
extend  their  works,  by  constructing 
a  reservoir  upon  the  lands  of  the 
plaintiff  and  others.  The  plaintiff 
petitioned  against  the  bill;  but^  upon 
an  agreement  that  the  value  of  the 
land  and  the  amount  of  all  compen- 
sation should  be  settled  by  arbitra- 
tion, and  that  the  defendants  should 
fix  the  exact  quantity  of  the  plain- 
tiff's land  required  within  six  months 
after  the  bill  should  have  passed,  he 
withdrew  his  opposition,  and  the  bill 
became  an  Act.  The  Act  incorpor- 
ated a  former  special  Act  and  the 
Lands  Clauses  Consolidation  Act, 
1845,  and  the  Waterworks  Clauses 
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Act,  1847,  and  empowered  the  de- 
fendants to  take  certain  parts  of  the 
plaintifTs  lands,  according  to  the  de- 
posited plans  and  books  of  reference. 
Prior  to  the  expiration  of  the  six 
months  after  the  Act  had  passed,  the 
defendants  gave  the  plaintiff  notice, 
specifying  the  portions  of  his  land 
that  would  be  required  according  to 
the  boundaries  in  the  plan  and  book 
of  reference.  The  arbitration  pro- 
ceeded, and,  after  the  expiration  of 
the  six  months,  the  plainti£^  pointing 
out  on  the  arbitration  the  inaccuracy 
in  the  boundaries,  which  attributed 
to  the  plaintiff's  land  less  in  ad- 
measurement than  he  possessed,  the 
arbitrator  made  his  award,  giving 
compensation  for  land  described  ac- 
cording to  the  plan  and  book  of  re- 
ference only;  but  it  was  in  dispute 
whether  he  had  included  in  his  as- 
sessment of  value  the  2  roods  and  5 
perches  which  the  plaintiff  claimed 
beyond  the  admeasurement  of  the 
land  comprised  in  the  plans  and  book 
of  reference.  The  defendants  paid 
the  amount  awarded  to  the  plaintiff 
The  defendants  had  made  a  statutoiy 
conveyance  to  themselves  by  deed 
poll,  describing  the  land  according  to 
the  inaccurate  plan  and  book  of  re- 
ference. They  took  possession  of  the 
land.  The  pMntiff  recovered  the  2 
roods  and  5  perches  in  an  action  of 
ejectment  against  the  defendants. 
The  defendants  then  proceeded,  with- 
in six  months  after  a  motion  for  a 
new  trial  made  by  them  had  been  re- 
fused, under  the  124th  section  of  the 
Lands  Clauses  Consolidation  Act, 
1845,  to  issue  their  warrant  to  the 
sheriff  to  summon  a  juiy  to  ascertain 
the  value  of  the  land,  and  obtain  the 
oompulsoiy  purchase  of  it  from  the 
plaintiff.  The  bill  was  for  an  injunc- 
tion restraining  such  proceedings, 
and,  by  motion,  the  plaintiff  asked 
for  an  injunction  according  to  the 
{trayer  of  the  bill: — Hdd,  that  the 


defendants  had  fidled  to  purchase  the 
land  in  proper  time  through  mistake 
or  inadvertence;  that  they  were  en- 
titled to  proceed  under  the  124th 
section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845;  that  the  agree- 
ment with  the  plaintiff  previous  to 
the  Act  did  not  control  that  right; 
and  that,  in  proceeding  within  six 
months  after  the  refusal  by  the  Court 
to  grant  a  new  trial  in  ejectment^ 
the  defendants  were  within  the  six 
months  after  the  right  had  been 
finally  established  at  law;  and  the 
Court  refused  the  motion.  Hyde  y. 
The  Mat/or,  Aldermen,  cmd  Bv/rgessea 
qf  the  Borough  of  Mcmchegtery      249 

3.  A  joint-stock  banking  company, 
subsisting  under  the  7  Geo.  4,  c.  46, 
having  become  insolvent  and  ceased 
to  carry  on  business,  the  public  officer 
instituted  a  suit^  charging  certain  of 
the  directors,  as  defendiuits,  with 
losses  during  the  time  when  the  busi- 
ness was  carried  on,  by  reason  of  un- 
authorised speculations  in  shipping 
and  collieries,  and  of  a  firaudident 
transaction  by  a  deed  of  arrangement 
with  a  debtor  to  the  company,  who 
was  also  made  a  defendant;  and  pray- 
ing relief  in  respect  of  all  these  mat- 
teni,  and  particidarly  to  have  the  deed 
set  aside.  On  the  demurrer  of  one 
of  the  directors — Hdd,  that  the  suit 
was  properly  instituted  by  the  public 
officer,  although  the  company  had 
ceased  to  carry  on  business;  that  it 
was  not  necessary  to  make  the  direct- 
ors and  trustees,  who  were  not  charg- 
ed with  the  improper  transactions 
and  fraud,  parties;  but,  it  appearing 
that  the  manager  was  mixed  up  in 
the  transactions,  that  it  was  necessary 
to  make  him  a  party. 

Held,  also,  that,  although  there 
were  several  distinct  transactions,  as 
to  which  the  liabilities  might  be  seve- 
ral, yet  that  it  would  lead  to  a  mis- 
chievous multiplicity  of  suits  if  the 
demands  were  divided ;  and  a  demur- 
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r«r  for  mnllifariouBiieBS  wsa  diaallow- 

ed.     Harriaon  t.  Broum,  728 

See  ADuuitsTEATiON  Suit. 

isjdnction,  2, 

Flbadinq,  2. 

Power. 

JUDGMENT  DEBT. 
Acreditor  brought  an  action  ogainat 
the  executor  and  devisee  of  his  debt- 
or, and  recovered  judgment  for  146/., 
and  thea  sssigned  it  for  value  to 
a  btother^in-law  of  the  eiecutor; 
the  executor  and  devisee  absconded, 
but  Tas  found  out  bj  bis  brother' 
in-law,  who,  in  May,  1842,  gave 
him  notice  of  the  saaignment  of  the 
judgment  to  himself;  but,  in  &ct,  he 
had,  in  the  previous  April,  assigned 
the  judgment  by  way  of  mortg^a 
to  the  plaintifis,  who  received  the 
original  assignment  of  the  jiidgment 
debt,  but  gave  no  notice  of  the  aa- 
Bignment  to  them  to  the  executor, 
who  waa  entirely  ignorant  of  it.  In 
order  to  pay  the  amount,  and  to  ma- 
nege his  affairs,  the  executor  autho- 
rised his  brother-in-law  to  receive 
the  rents  of  the  testator's  property 
devised  to  him,  which  he  did  until 
1848,  when,  after  angry  altercation, 
accounts  were  settled  L>etween  them; 
10/.  was  paid  to  the  executor,  and 
mutual  releases,  reciting  and  includ- 
ing the  judgment,  were  given.  On 
this  sctUomcnt,  the  assignment  to 
the  brother-in-law  wsa  not  asked  for 
or  referred  to.  The  brother-inlaw 
kept  down  the  interest  on  the  mort- 
gage security  he  had  given  till  1849, 
when  he  be<^ne  bankrupt.  Shortly 
afterwards,  the  plaintiffs  gave  notice 
to  the  executor  of  the  assignment 
to  them,  and,  at  their  instance,  the 
judgment  creilitor  revived  the  judg- 
ment at  law  by  sci.  fa.  Upon  a  suit 
by  the  plaintiffs  against  the  executor 
and  devisee  and  the  other  devisees  of 
the  original  debtor,  as  creditors  seek- 


LAND-TAX  (BEDEBfPTION  ( 

ing  the  administration  of  the  m 
— Hetd,  that  the  judgment  was  et 
ably  released  by  the  mntna]  rek 
in  1848,  as  regarded  any  int« 
which  the  plaintifP*  could  have  i 
against  the  executor  and  the  ei 
of  tlie  original  debtor ;  and  ^te 
was  dismissed  witb  cueta.  Stod 
Ihbion, 

iite  FORBCLOBUBE,  1 ,  2. 

Practice,  12,  13. 

LANDLORD'S  TITLE. 
i^wYensoh  axo  Purchaser,  i 

LANDS    CLAUSES     CONSO 
DATION  ACT. 
See  Railway  Coxpant. 

LAND-TAX  (REDEMPTIO: 
OF). 

The  guardian  of  an  in&nt  ten 
in  tail  redeemed  the  land-tax  <m 
estate,  but  made  no  declaration, 
pursuance  of  the  38  Geo.  3,  c  60 
as  to  make  the  land-tax  a  chai^ 
the  inheritance.  In  a  suit  by 
guardian,  who  was  also  administn 
of  the  infant  tenant  in  tail,  it  ^ 
declared,  that  the  land-tax  was 
annuity  or  rent  charge  In  favour 
the  infant's  personal  estate;  and  i 
Court  directed  proper  deeds  to  be  i 
ecuted  by  the  then  tenant  for  1 
and  tenant  in  tail,  chai^ng  the 
tate  with  the  amount  of  land-tax 
an  annuity.  This  was  done  by  dn 
not  affecting  the  estate  in  remaini 
after  the  estate  tail.  On  the  dei 
of  the  survivor  of  the  tenant  for  1 
and  tenant  in  ttul,  the  personal  : 
presentativc  of  the  infant  claim 
the  benefit  of  the  decree  against  t 
inheritance : — Held,  that  the  decla: 
tion  effectually  charged  the  inher 
aacc;  and  (the  le^  charges  ez 
cuted  by  the  tenant  for  life  and  U 
ant  in  tail  having  failed,)  the  teas 
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in  remainder,  after  the  determination 
of  theae  estates,  was  directed  legally 
to  charge  the  estate  with  the  annu- 
ity.    Ware  V.  Folhilly  i55 

LIEN. 
See  Ship. 

Vendor  and  Purchaser,  6. 

LIMITATIONS  (STATUTES 

OF). 

The  heir  of  a  mortgagor,  who 
has  covenanted  for  himself  and  his 
heirs  to  pay  the  mortgage  debt  and 
interest,  cannot  redeem  without  pay- 
ing arrears  of  interest  to  the  extent 
of  twenty  years,  the  mortgagee  being 
entitled  to  tack  the  arrears  of  intei> 
est  to  the  debt  as  against  the  heir. 
Mvj/  V.  Norwoodj  240 

See  Winding  up  Acts,  6. 

MARRIED  WOMAN. 

A  testator  gave  an  annuity  to  a 
married  woman,  and  directed  that 
all  annuities  given  by  his  will  to 
married  women  should  be  for  their 
separate  use.  By  a  codicil,  the  testar 
tor  directed  his  executors  to  pay  to 
the  married  woman  a  legacy  of  300^., 
"  in  addition  to  the  legacy  mentioned 
in  his  will  r—Held,  that  the  legacy 
was  subjected  to  the  restriction  to 
the  separate  use  of  the  married  wo- 
man.     Wa/rwick  v.  Hawkins,       481 

See  Husband  and  Wife,  1,  2,  3, 4, 5, 
6,7. 

MEMORANDA,  xi. 

MISNOMER. 
See  Winding-up  Acts,  10. 

MONEY  LAND. 

Under  the  compulsory  powers  of 
the  5  &  6  Will  4,  c.  69,  a  ixwr  law 
union  compolaarily  took  lands  and 


paid  the  purohaae  money  into  Court. 
On  the  petition  of  the  tenant  for  life^ 
the  amount  was  invested  in  stoek, 
and  the  dividends  were,  under  an  or- 
der of  the  Court,  paid  to  her  for  Ufa 
On  her  death,  intermediate  limita- 
tions having  £uled,  her  heir«t-law, 
to  whom  the  ultimate  remainder  was 
limited,  petitioned  the  Court  that  the 
stock  might  be  paid  out  to  him: — 
Heldy  that  the  stock  continued  real 
estate,  and  the  money  was  ordered  to 
be  paid  to  him.  In  re  ffomer^a  Es- 
tate, 483 

MORTGAGR 

The  equity  of  redemption  of  an 
estate  in  mortgage,  subject  to  the 
usual  proviso  for  redemption,  for  se- 
curing 3000Z.,  devolved,  by  devise  and 
convejrance,  on  several  persons  aA 
tenants  in  common,  in  unequal  shares. 
The  mortgagee  having  required  his 
money,  an  indenture  was  made  be- 
tween the  mortgagee  of  the  first  part, 
the  tenants  in  common  of  the  equity 
of  redemption  of  the  second  part,  and 
new  mortgagees  of  the  third  part, 
whereby,  in  consideration  of  2000Z.  to 
the  old  mortgagee  paid  by  the  new 
mortgagees,  at  the  request  of  one  of 
the  tenants  in  common,  and  of  1000/. 
in  like  manner  paid  at  the  request  of 
two  other  of  the  tenants  in  common, 
in  equal  moieties,  making  ^000/.,  the 
mortgaged  hereditaments  were  con- 
veyed to  the  new  mortgagees,  subject 
to  new  distinct  provisoes  for  redemp- 
tion at  the  end  of  six  months  on 
payment  of  the  2000/.,  for  reconvey- 
ance of  two  third  parts  to  one  te- 
nant in  common,  and  on  payment 
of  1000/.  for  reconveyance  to  the 
two  others,  the  tenants  in  common 
of  the  one  third  part,  in  equal  moie- 
ties as  between  themselves:  the  te- 
nants in  common  covenanted  to  pay 
their  respective  pro|x>rtion8,  with  in- 
terest, at  the  end  of  the  six  months. 
They,  at  the  same  time,  executed  a 
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mortgage-bond  with  a  condition  avoid- 
ing the  same  on  payment  of  the  3000ZI 
and  interest,  as  stipulated  for  by  the 
proyiflo  for  redemption,  and  according 
to  their  covenants : — Held,  that  nei- 
ther the  form  of  the  new  proviso  for 
redemption,  nor  the  new  covenant  to 
pay,  shewed  an  intention  to  change 
the  nature  of  the  mortgage-debt ;  and 
that  the  personal  estate  of  one  of  the 
tenants  in  common  was  not  liable,  in 
exoneration  of  the  mortgaged  estate, 
to  pay  the  proportion  of  the  mort- 
gUge-debt.     Hedges  v.  Hedges,      330 

See  Discovert,  1. 

MULTIFARTOUSNESS. 

See  Joint  Stock  Company,  3. 
Pleading,  2. 

NEW  TRUSTEES  (APPOINT- 
MENT OF). 

See  Trustee  Acrr,  1850—1,  2. 

NOTICE. 
^00  Judgment  Debt. 

NEXT  FRIEND. 
See  Practice,  3. 

ORDERS  OF  APRIL,  1850. 

Certain  tenements  were,  upon  a 
loan  of  200/.,  assigned  by  the  owner 
to  the  lender  for  a  long  term  of  years, 
upon  trust  to  sell,  and  out  of  the 
proceeds,  first,  to  pay  the  costs  of 
sale;  secondly,  to  pay  tbe  200/.  and 
interest;  and,  thirdly,  to  pay  the  sur- 
plus to  the  owner.  The  deed  con- 
tained a  covenant  by  the  owner  to 
pay  to  the  lender  the  200/.,  and  in- 
terest, at  the  end  of  six  months;  and 
also,  absolute  covenants  by  the  owner 
for  title,  as  upon  a  mortgage,  and  for 
quiet  enjoyment  by  the  lender  after 
default.    Upon  a  bill  to  foreclose  the 


equity  d  redemption  in  the  finm 
Na  6,  of  schedule  A.  to  the  Orders 
of  April,  1850 1'—Heid,  that  the  case 
was  one  for  a  sale,  and  not  for  a  fore- 
closure.    Jenkm  v.  Bow,  107 

PAROCHIAL  CHARITIES  (AP- 
POINTMENT OF). 

In  a  pariah  divided  into  districts 
under  the  Church  Building  Acts, 
there  were  certain  charities  distribut- 
able among  the  whole  of  the  parish- 
ioners. These  charities  were  vested 
in  separate  trustees,  but  were  subject 
to  the  administration  of  the  incum- 
bent and  churchwardens  and  parish- 
ioners of  the  ancient  pariah  in  vestiy 
assembled: — Held,  upon  an  applica- 
tion made  under  the  H&9  Vict.  c.  70, 
that  these  charities  wereapportionable 
between  the  several  district  parishes 
and  the  remaining  parts  of  the  whole 
parish. 

Held,  also,  that  the  sound  view  of 
the  8  &  9  Vict  c.  70,  is,  that  the 
Court  has  a  discretion,  in  exercising 
which  it  should  be  guided  by  the 
consideration  whether  the  adminis- 
tration of  the  charity  is  prejudicially 
affected  by  the  division  of  the  parish 
into  districts. 

A  testator,  200  years  ago,  gave 
certain  funds  to  trustees  for  the  poor 
of  the  town  of  K.  At  that  time  there 
was  no  town  generally  known  by  that 
designation;  there  was,  however,  a 
village  there,  but  without  defined 
limits.  From  the  date  of  the  gift  the 
trusts  were  treated  as  being  for  the 
benefit  of  the  whole  parish  of  K. : — 
Held,  that,  the  word  "town"  being 
of  flexible  meaning,  the  parish  and 
not  the  town  of  K.  was  intended.  £x 
parte  Incumbent  and  Churchwardens 
of  Bromfton,  626 
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tees  filed  a  claim  to  have  the  tes- 
tatot^B  real  and  personal  estate  ad- 
ministered, making  his  co-executors 
alone  (not  including  any  person  be- 
neficially interested)  parties : — Hdd, 
that  the  suit  was  defective.  Leslie 
V.  Smith,  78 

2.  A  testator  in  possession  of  lands 
devised  the  same  to  his  widow  for 
life,  remainder  to  another  tenant  for 
life,  with  remainders  over;  and  he 
gave  to  the  plaintiff  200Z.,  which  he 
charged  on  specified  land,  part  of 
his  lands  devilsed,  payable  after  the 
widow's  death.  The  widow  was  pos- 
sessed for  her  life,  and,  on  her  death, 
a  stranger  entered  into  and  kept  pos- 
session of  the  lands  of  the  testator. 
The  plaintiff  by  his  bill,  to  which  the 
tenants  for  life  and  in  remainder  and 
the  stranger  were  defendants,  asked 
that  the  200^.  legacy  might  be  raised 
out  of  the  specified  land.  The  tenant 
for  life  disclaimed.  The  stranger  al- 
leged a  title  paramount  to  that  of  the 
testator,  and  objected  that  he  ought 
not  to  be  a  party: — Ueldy  that  the 
stranger  could  not  be  sued  in  this 
Court  by  any  person  claiming  under 
the  will,  and  he  was  dismissed  with 
costs;  and  the  Court  declared  the 
plaintiff  entitled  to  his  legacy,  ap- 
pointed a  receiver,  and  ordered  that 
the  plaintiff  should  be  at  liberty  to 
bring  such  action  as  he  should  be  ad- 
vised for  the  recovery  of  the  specified 
land  in  the  names  of  the  tenants  for 
life  and  in  remainder,  upon  an  in- 
demnity. Dcmiel  y,  Dcmes,  .  611 
3.  Upon  a  claim  by  a  mortgagee 
against  mortgagors,  and  against  the 
trustees  under  an  assignment  of  the 
equity  of  redemption  for  the  benefit 
of  the  mortgagors,  creditors  whose 
names  appeared  in  a  schedule  to  the 
deed  which  they  executed: — Held, 
that  although  the  deed  gave  the  trus- 
tees a  power  of  sale,  with  a  clause 
making  their  receipts  good  discharges; 
the  scheduled  creditors  were  neces- 


saiy  parties  to  the  suit     Thomat  v. 
Dwming,  618 

See  Evidence,  1. 

JonnvsTocK  Companies,  3. 
Railway  Cohpant. 

PETITION. 

See  rNOAPAcmr. 
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PLEADING. 

1.  The  plaintiff,  resident  inEngland, 
carried  on  business  in  India  and  Eng- 
land, in  partnership  with  the  defend* 
ant,  who  resided  in  India.  Questions 
having  arisen  between  them,  the 
plaintiff  filed  a  bill  in  the  Supreme 
Court  of  Equity  at  Calcutta^  against 
the  defendant,  for  an  account  and  for 
an  injunction  and  receiver.  Pending 
the  suit,  the  defendant  left  India,  and 
came  to  and  resided  permanently  in 
England,  and  eventusJly  the  bill  was 
taken  pro  oonfesso,  and  a  decree  was 
made,  referring  it  to  the  Master  to 
take  the  accounts.  The  plaintiff  then 
filed  her  bill  in  this  countiy,  alleging 
that,  by  reason  of  the  absence  from 
India  of  the  defendant,  the  suit  there 
could  not  be  prosecuted,  and  praying 
relief  here  similar  to  that  sought  in 
the  suit  in  India.  The  defendant, 
answering  such  parts  of  the  bill  as 
sought  discovery  of  documents,  plead- 
ed the  existence  of  the  decree  in  the 
Court  in  India,  and  the  present  ex- 
istence of  the  proceedings  before  the 
Master  there,  in  bar  to  the  substantial 
parts  of  the  plaintifTs  bill: — Held, 
that  the  plea  must  be  overruled. 
OsteU  V.  L^9age,  95 

2.  A  Railway  Company  was  bene- 
ficially entitled  to  certain  shares  in 
another  Railway  Company,  which, 
under  the  authority  of  the  Act  con- 
stituting the  latter  Company,  were 
vested  in  trustees  for  the  former.  The 
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former  Company  filed  a  bill  against 
the  directors  and  certain  shareholders 
of  the  latter,  and  against  the  trustees 
of  their  own  shares,  complaining  that 
certain  dispositions  of  the  tnist  funds 
and  contracts,  which  were  in   con- 
templation, were  illegal;  and  praying 
for  an  account  and  relief  against  the 
directors,    and  an  injunction  to  re- 
strain such  dis]K)sition  of  funds  and 
contracts: — Hdd,  that,  as  the  equi- 
table title  of  the  plaintiffs  was  exe- 
cuted, they,   making  their  trustees 
defendants,  could  sustain  their  suit, 
and  were  not  precluded  from  suing 
by  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845,  sect. 
20,  which  exonerates  Companies  from 
seeing  to  the  execution  of  any  trusts 
affecting  shares.    Great  Western  Rail- 
way Cotnpcmy  v.  RusJwvjt,  290 
3.  Two  separate  portions  charged 
on  real  estates  were  assigned  by  way 
of  mortgage  to  a  person,  who  also  be- 
came the  mortgagee  in   fee   of  the 
entirety  of  the  same  estates,  subject 
to  the  portions.     The  mortgagee  in 
one  foreclosure  suit  sought  to  foreclose 
the  mortgagors  of  the  two  ]X)rtions  and 
the  mortgagor  of  the  entirety.     On 
an  objection  taken  by  the  mortgagor 
of  the  entirety  at  the  hearing : — Held, 
that  the  suit  was  not  multifarious. 

A  mortgagee  in  fee  died  intestate, 
his  heiress-at-law  was  also  his  ad- 
ministratrix ;  she,  by  will,  devised  all 
estates  vested  in  her  as  mortgagee  to 
two  trustees,  whom  she  also  appointed 
executors,  and  by  a  codicil  appointed 
the  husband  of  her  heiress-at^law  *'to 
be  a  trustee  and  executor  of  her  will, 
jointly"  with  the  two  tnistees  named 
in  the  will,  and  died.  The  two  trus- 
tees named  in  the  will  disclaimed  the 
devise  and  renounced  probate,  but  the 
husband  proved.  He  and  his  wife 
filed  their  bill  against  the  mortgagor, 
offering  to  reconvey,  and  for  a  fore- 
closure. At  the  hearing,  the  mort- 
gagor objected,  that  the  heiress-at- 


law  had  no  interest^  and  was  im- 
properly made  a  co-plaintiff,  and  he 
asked  the  dismissal  of  the  bill : — Hdd^ 
that  she  had  no  interest,  and  that, 
though  the  objection  would  have  pre- 
vailed if  it  had  been  made  by  demur- 
rer, yet  she  was  not  so  improper  a 
party  as  that  the  Court  would  enter- 
tain the  objection  at  the  hearing; 
but  the  Court  allowed  no  additional 
costs  occasioned  by  her  being  nuuJe 
plaintiff,  or  of  evidence  in  support  of 
her  pedigree.   Pearce  v.  WcUldna,  315 

See  Building  Socisrr. 
Costs,  2. 
Pabties,  1. 
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By  the  terms  of  the  deed  of  settle- 
ment of  a  Joint-stock  Salt  Company, 
it  was  declared  that  the  Company  was 
formed  for  the  purpose  of  manu£M>- 
turing  salt  on  their  works,  and  on  such 
other  hereditaments  near  thereto  as 
might  be  purchased,  and  for  vending 
the  salt.    Power  was  given  to  the  di- 
rectors to  sell,  exchange,  and  lease  all 
or  any  of  the  partnership  property,  and 
to  enter  into  any  contract;  and  the  re- 
ceipt clause  provided  that  no  lessee 
or  purchaser  should  be  boimd  to  as- 
certain the  regularity  of  any  proceed- 
ing under  the  authority  of  that  deed. 
It  was  also  provided,  that  no  new  rule 
or  regulation  altering  the  fundamen- 
tal constitution   of  the  partnendiip 
should  be  binding,  imless  confirmed 
by  two  thirds  of  the  votes  of  the 
partners   present   at  two  successive 
general  meetings.    The  Company  pur- 
chased works  and   carried    on    the 
manufacture  of  salt.    In  consequence 
of  the  rivalry  of  the  Joint- stodc  Al- 
kali Company,  the  business  was  ear- 
ned on  at  a  loss.     After  negotia- 
tion, the  managing  director  on  be- 
half of  the  Salt  Company,  and  a  di- 
rector on  behalf  of  the  Alkali  Compa- 
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ny,  entered  into  and  &dgued  an  agree- 
ment, dated  in  May,  1846,  whereby 
the  former  agreed  to  lease  for  the  term 
of  twenty-one  years  all  their  works 
to  the  latter  at  a  specified  rent.  It  was 
a  term  of  the  agreement  that  the  lease 
should  contain  an  option  to  the  Al- 
kali Company  to  purchase  the  works 
at  any  time  witlun  the  term  at  a 
price  named;  the  agreement  was  to 
be  subject  to  the  consent  of  the  pro- 
prietors of  the  Salt  Company.  At  a 
meeting  of  proprietors  properly  con- 
vened, held  in  June,  1846,  it  was 
unanimously  resolved  that  the  agree- 
ment should  be  confirmed.  The  Al- 
kali Company  entered  into  possession 
of  the  works;  disputes  arose  as  to  the 
state  of  the  repairs,  and  the  managing 
director  for  and  on  behalf  of  the  Salt 
Company,  by  bill,  allied  that  the 
parties  to  the  agreement  were  respec- 
tively duly  authorised  by  their  re- 
spective Companies  to  enter  into  the 
agreement,  and  also  the  confirmation 
thereof  by  the  general  meeting  of  the 
Salt  Company,  and  sought  to  enforce 
the  specific  performance  of  the  agree- 
ment. The  answer  admitted  the 
due  authority  of  the  director  of  the 
plaintiffs*  Company  to  enter  into  the 
negotiation,  and  that  the  general 
meeting  authorised  its  being  carri- 
ed out,  and  no  objection  was  tak- 
en to  the  agreement  as  being  ultra 
vires: — Hdd,  that  the  directors  had 
a  power  to  lease  or  sell,  or  to  do  both ; 
but  that  the  giving  an  option  to  the 
Alkali  Company,  extending  over 
twenty-one  years,  to  purchase  or  not, 
at  a  price  now  fixed,  was  beyond  the 
powers  of  the  managing  body;  and 
that  a  confirmation  by  a  meeting  of 
the  shareholders  could  not  effectually 
sanction  the  contract;  also,  that  the 
consent  of  every  member  of  the  Com- 
pany was  necessaiy  to  give  validity 
to  Uie  contract;  and  that  this  objec- 
tion was  available  to  the  defendant 


at  the  hearing,  notwithstanding  the 
admissions  in  the  answer,  and  that  it 
had  not  been  taken  on  the  pleadings. 
The  Court  was  willing  to  give  the 
plaintiffs  an  opportunity  to  obtain  the 
consents  of  each  proprietor  individu- 
ally ;  but,  it  being  admitted  that  some 
of  them  were  under  disability,  it  dis- 
missed the  biU  without  costs.  The 
defendant's  case  was,  that  a  verbal  a- 
greement  was  added  to  the  written 
agreement,  as  a  part  of  it,  as  to  repairs, 
and  that  the  plaintiffs  had  not  done 
the  repairs  agreed  on,  which  disenti- 
tled them  to  enforce  specific  perform- 
ance; and  he  filed  a  cross  bill  to  ob- 
tain discovery  and  evidence  in  sup- 
port of  this  defence.  This  ground  not 
being  in  accordance  with  the  view 
which  the  Court  took  of  that  defence, 
the  cross  bill  was  dismissed  with 
costs. 

Where  specific  performance  of  a 
binding  contract  is  sought,  and  there 
is  a  reference  to  the  Master  to  look 
into  the  title,  or  to  ascertain  who  the 
parties  to  the  conveyance  are,  that  re- 
ference enables  the  vendor  to  make 
good  any  defect  in  his  own  title,  or 
to  procure  a  conveyance,  up  to  the 
date  of  the  Master's  report  and  of  the 
decree;  and  there  are  cases  in  which 
an  Act  of  Parliament  has  been  ob- 
tained to  remove  defects;  but  when 
the  Court  had  come  to  the  conclusion 
upon  the  evidence  that  there  was 
no  binding  contract,  and  refused  to 
decree  specific  performance,  on  the 
groimd  that  the  assent  of  the  proprie- 
tors was  a  term  of  the  contract,  and 
that,  at  the  hearing,  such  consent  was 
not  proved,  the  Court  declined  to  re- 
fer it  to  the  Master  to  inquire  whe- 
ther the  required  consent  could  be 
obtained,  or  to  make  any  reference  to 
the  Master. 

Where  a  plaintiff  has  failed  at  the 
hearing  to  prove  his  title  to  a  decree 
for  a  specific  performance  on  a  point 


not  niaed  bytbe  pWdinga,  the  Court 
diBmiBBes  the  trill,  without  prejudice 
to  any  other  Irill  that  the  plaintiff 
nay  be  adnsed  to  file.  Clay  v.  Su/- 
fiyrd,  768 

iSw  ApporaTHRNT,  1,  2. 

HnSBAKD  Am  Wife,  2. 

Bailwat  Cohpant. 

Rbctob. 

Tkraut  for  Life. 

Teubtke  Aot,  1850—2. 

PRACTICE. 

1.  On  ft  decree  for  the  admituetra- 
tum  of  a  testator's  estate  at  the  suit 
of  the  penons  beneficially  entitled  to 
the  reodoe,  the  Uoster  committed 
the  pTOMontion  of  the  decree  to  a 
penon  who  was  not  a  party  to  the 
rait,  but  whom  he  had  found  to  be  a 
paonniaiy  legatee  under  the  testa- 
tor'a  wiU.  Tba  suit  then  abated  by 
the  marriage  of  one  of  the  female 
plaintifi.  After  an  application  to 
the  phinttfi  to  reriTS  the  suit,  they 
did  not  do  ao,  and  thereupon  the 
lagatfio,  to  whom  the  Master  had  com- 
mitted the  proaecution  of  the  suit, 
filed  a  bill  of  rerivor  in  her  own  name 
as  plaintiff  against  all  the  parties  to 
the  original  suit.  On  a  demurrer  to 
this  \m.:~HAd,  that  the  Mastei's 
order,  oommitting  the  prosecution  of 
the  proceedings  to  the  l^atee,  did 
not  entitle  her  to  file  a  bUl  of  reri- 
Ttn-  in  hn  own  name;  and  the  Court 
allowed  Uie  demurrer.  And,  aemUe, 
that,  according  to  the  modem  prac- 
tice, the  proper  course  to  take  would 
be,  by  appUcatioa  in  the  original 
cause,  to  obtun  an  interlooutoiy  or- 
der.    Wiiliaima  y.  Chord,  9 

2.  After  a  tpecial  case  hod  been, 
under  the  usual  order,  set  down  for 
hearing  under  Sir  George  Tnroer's 
Act,  (13  &  U  Yict  c  36),  au  infiuit 
tenant  in  tail  was  bom.  The  Court, 
on  being  informed  of  the  incb—ffdd, 


that  the  proper  course  wbs,  that  tbi 
order  for  setting  down  the  cast 
shoold  be  discharged,  that  the  case 
should  be  amended  by  bringing  tb« 
infant  before  the  Court,  and  tbiA  f- 
peanmces  de  novo  ahoiild  be  entered 
for  an  the  parties  to  the  amended 
case;  and  then,  that,  vpoo  proper 
affidavits,  the  leare  nf  the  Ccnrt 
should  b«  obtained,  ondsr  tite  ISUi 
section  of  the  Act,  for  setting  down 
the  amended  case. 

Se/ttbU,  that  the  case,  when  amend- 
ed, would  on  application  be  entered 
in  the  place  of  the  original  case  in 
the  paper.  ThittUthtoMta  v.  Garmitr, 
73 

3.  In  1849  a  bill  was  filed,  pnipcfft- 
ii^  to  be  exhibited  by  a  manied 
woman  suing  in  req)ect  of  ber  sew- 
mte  estate  by  a  penon  named  as  W 
next  frioid,  but  who,  It  afterwards 
appeared,  had  died  two  daya  before 
the  bill  was  filed.  A  year  aftei^ 
wards,  a  new  next  friend  waa,  witb- 
out  his  knowledge,  aubetitnted  Ibr  the 
deceaaed.  The  plaintiff's  solicitor 
afterwards  became  insolvent,  and  left 
the  country.  A  notice  of  motion  to 
dismiss  the  plaiutifi's  bill  for  want  of 
prosecution,  with  costs,  waa  served 
on  the  agent  of  the  insolvent,  the  so> 
lioitor  for  the  plaintiff  io  the  cause; 
and  thercupoa  an  order  was  madi^ 
dismiadng  the  bill  with  costs,  to  be 
paid  by  the  new  next  &iend.  Upcm 
a  motion  by  the  new  next  friend  to 
vary  the  onler,  by  charging  the  costs 
on  the  plaiotiff'B  solicitor,  or  to  limit 
the  liability  of  the  new  next  friend 
to  the  payment  of  coats  whilst  he  was 
on  the  record  as  such: — Mdd,  iitat 
the  notice  of  the  motion  to  d'"iP'" 
had  been  sufficiently  given  by  ser- 
vice on  the  agent  of  the  plaintiff  in 
the  cause,  and  that  the  form  of  the 
order,  chai^ng  all  the  costs  on  the 
new  next  friend,  was  correct  ^i^ 
V.  J^ndgea,  7* 
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4.  In  a  creditor's  sait  for  the  admi- 
nistration of  the  estate  of  a  testat(»r, 
it  appeared  from  the  Master's  report 
that  there  were  forty-^ight  creditors, 
that  many  of  the  debts  were  for  small 
amounts,  and  that  the  fund  distribut- 
able among  them  was  small,  and  in- 
soffident  to  pay  the  debts  in  fiilL 
Upon  the  cause  coming  on  on  further 
directions,  the  Court,  on  the  request 
of  the  counsel  for  the  defendants,  the 
executors,  made  an  order  for  the  rate- 
i^le  apportionment  of  thefund  among 
the  croditors,  on  the  amounts  appor- 
tioned being  verified  by  the  joint  af- 
fidavit of  the  plaintiff  and  one  of  the 
defendants,  the  executors;  and  that 
the  sums  apportioned  under  10/. 
should  be  paiid  to  the  plaintiff's  soli- 
citor, on  his  undertaking  to  pay  the 
same  to  the  creditors  respectivdy. 

Form  of  such  order.  Bear  y.  Smithy 

92 

5.  A  purchaser  having  bought,  un- 
der a  decree  of  the  Court,  property  de- 
scribed as  tithe  firee,  raised  a  question 
on  the  title,  which  remained  to  be  de- 
cided in  the  cause,  whether  the  tithe 
passed  under  the  will  of  the  testator, 
and  applied  in  the  cause  for  leave  to 
pay  the  whole  of  his  piuxshase-money 
into  Court,  and  that  he  might  there- 
upon be  let  into  possession  of  the  pur- 
chased property,  without  prejudice  to 
any  application  he  might  thereafter 
make  for  compensation,  in  case  a  title 
could  not  ultimately  be  made  to  the 
tithes.  The  Court,  considering  that 
a  claim  to  compensation  only  was 
asked  to  be  reserved  to  the  purchaser, 
made  an  order  accordingly.     Mom  v. 

Tfl^tll^tfjM  lift 

6.  A  widow,  on  the  death  of  her 
husband,  entered  into  possession  of 
the  small  real  and  personal  property 
he  had  left,  and  out  of  its  rents,  and 
by  carrying  on  his  trade,  maintained 
herself  and  his  five  infknt  children, 
the  three  eldest  of  whom  were  his 
children    by    a    former    marriage. 


Shortly  after  the  husband's  death,  a 
bill  was  filed  in  the  names  of  all  the 
children  by  the  maternal  grandfather 
of  the  three  eldest,  as  their  next 
friend,  for  a  declaration  of  the  rights 
of  the  infants  and  for  accounts,  and 
the  appointment  of  guardians  and  of 
a  receiver.  The  infiatnt  plaintifis,  by 
their  next  friend,  presented  a  peti- 
tion in  the  cause,  containing  imputa- 
tions against  the  widow  of  improper 
treatment  by  her  of  the  infants,  and 
asking  the  appointment  of  guardians^ 
and  of  a  receiver.  The  Court  direct- 
ed a  reference  to  the  Master,  who  by 
his  report  approved  of  the  widow  and 
her  co-executor  as  the  guardians  of 
all  the  children,  and  found  that  the 
whole  income  ought  to  be  allowed 
for  their  maintenance.  The  Court 
on  petition  confirmed  this  report,  and 
directed  that  the  receiver  should  pay 
all  the  income  of  the  property  to  the 
widow  for  the  maintenance  of  the 
children,  thereby  leaving  all  parties 
just  in  ihe  same  position  as  they  had 
been  in  before  the  suit  was  instituted ; 
and  the  costs  of  all  the  proceedings 
were  ordered  to  be  paid  by  the  next 
friend,  and  all  further  proceedings 
were  stayed  until  further  order.  An- 
derkm  v.  YcUes,  202 

7.  A  bill  was  filed  in  1849,  for  the 
purpose  of  taking  the  accounts  of  an 
abortive  railway  undertaking.  Upon 
a  motion  in  July,  1851,  by  a  defend- 
ant, to  dismiss  the  bill,  the  plaintiff 
undertook  to  file  a  replication  on  or 
before  the  Ist  day  of  Hilary  Term, 
1852.  He  made  defitult  in  perform- 
ing his  undertaking.  Upon  a  mo- 
tion made  in  Februaiy  following,  the 
plaintiff  proved  that  he  had  been  un- 
able to  serve  the  other  defendants, 
so  as  to  perfect  the  suit,  which  he 
was  prosecuting  bon4  fide: — Held, 
that  the  plaintiff  must  be  held  to  the 
undertaking;  and  that,  if  he  had  a 
case  entitlmg  him  to  be  relieved 
from  that  undertaking,  he  ought  to 
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have  made  a  special  appUcatiou  to  be 
dbehaiKed  from  it. 

Other  (lefieoidants  had  abstained 
frcutt  moTiiig  for  the  dianiiiwal  of  the 
biU»  relying  on  the  undertaking  given 
on  the  motion  in  Julv*  1851 ;  bnt> 
on  the  defimh  of  the  plaintiff  to  per- 
UNrm  that  undertaking  hx  filing  a  re- 
ptieatlon»  theee  delen«hints»  in  Febru- 
ary«  185S»  moved  for  the  dismissal  of 
th^  hiU  ai»  against'  th«n;  and  the 
Owii  dfemusoed  the  hill  according. 

6L  TV>  case  of  a  trustee  realising  to 
obeT  the  order  of  the  C\>art^  b  not  a 
ease  provided  for  bv  theTmtsiee  Ac< 
18JUi>;  but  it  »  a  V«pe  within  the  1 
WOl  4.  e^  9«.  9^  1^  the  IMi  sab- 
diHsMia;  and  as^  pnwiwduBig  to  ob- 
tain the  trand^  shonU  b#  taken 

Ihr  an  order  expc^ssed  to  b^  amde 
iaacvas^  and  in  the  amner  of  the 
TVw^e^  Ac4.  183^  a  delieniant  wv 
duM«#ed  to  tvftnsiw'  istock.  ITpoa  an 
aiUaTtl  of  9iNnric«  of  ^»  oid«r«  vhkh 
wasiniMM  in  the  cmMeotihr.  a  wii 
of  ajUachmMii  for  dkobedience  w:as 
wsneii  %Mit  whkh  the  defendant  wa» 
in  ctfe$^?«H.  The  wTt«  v;s$  dfe$chiuwd 
for  in^Ji^pUMrttT  om  acvvtmc  ot  s  vmr^^ 
ancew  bvi  the  Cotun  JKciiiwd  co  ^t« 
^  deii^ndant  c^^eas^      Jf  jcibnsttr  t 

t^.  TW  afpjaraiitf^  ^^  tajnao^  in 

ian  ad  UnNtu  n^  tt&«*tit«  »  Oii^  :ut  on^ 
ittifanuiMC  forai :  i«  t»iai>AidtS'  thie  Coitre 
10  ;te9cvrtttat  thttfi  «h«^  :ire  :fec«»iny 
UttdkNT  ihi^  canr  vrc  toe  ^[ttikr^iiiuL  sB  ap^ 
^Mnnk  And  w^enf  3«?  r^M^va  irr  «fee 
noosiipWHMntttc^  oc  ^oe  iuriuie}^  wa» 
ass^pa<>d»  ihe  Cotm  r^Mttsed  ^  :ipfwtiic 
a  yaii>fiwf  3id  IitifQi«  exct^  }ii  ^mt 

a  t»v|wr  jifidavtt  vrt  ae  uhiRMs^  ^rr  jd 

intt.      '/ri!ioy*  ▼.  M'matry^  "    ^T 

actd  brtHDche  ^mi^  :ftiid  ^aoud 


liberty  to  amend  by  adding  co-peti- 
tionera,  one  of  the  persons  to  be  added 
was  found  to  be  dead,  and  the  nami^ 
of  his  administrator,  under  fetten 
dated  subsequent  to  the  date  of  the 
hord  Ghanc^or*s  fiat, 
in  the  petition,  and  it 
as  a  new  petition : — Htld^  that  a 
peti^on  wms  not  neee 
T.iffltid^  4L:^ 

IL  In  an  administration  snit  hw 
a  single  pbintiff.  where  an  imfoiix 
dir«^ed  in  the  decree  as  to  the 


Master  made  a  rafxnt  findinea 
number  of  persons — nephews 
nieoesi.  and  dfwrfndinni  of 
and  nisMS— ansvm^  At 
tioas  in  the  testator  s  wiH^ 
aasti:^  in  part  of  manie  ~ 
inJSuHta^  and  pttwi  0I  of  tke 
dictksk  Ae  Conit  dedhred  the  cxg^iB 
of  the  partaea.  witheot  a  sappLamaiiai 
1)<H  beu^  ikd  to  bnai^ 
^e  Court. 


413 

1±  A  jialgim  III  acAoL  had  *jb^ 

aJiai^esorderumierQie  I<£l 

uuity  pttvdb^  to  h»  debc&K*  •jor  jr  % 
m  a  canse  in  ^hs  GiurtL  T!ie 
t  crei&fitfr  is  entided  so  ^  te- 
cn!e«  upon  a  c^um  s^aimft  ^2ii*«iefiici*fi 
to  dttRse  tfie  aonaisy  with  vhit  juisz'- 
mettc  ^bt :  but  in.  df^iafr  \su  natjSL* 
theee  caaRs*!^  ei&ccaaL  a  p^rnrii'ii 
i  wm«.*ji:  is  ^Jt  coucae)  w  be  nr^'saeaii'^t 
in  dbe  vswise  ^  oeciasvc^.  mu  *:x]c^ 
ciaum.  was  «#r^a«ed  m   jcami    >Ti»r 

:*mt,  rnf"ynn«ftalir    one  •JiduE 

^2n  uSe  ciaini  and  ■W'-P*— ^. 

1^.  T!w  neciizun  *Jt  a  •iB»idmoct 
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the  sequestrators  obtained  monies, 
which,  by  orders  of  Court,  were  paid 
in  the  cause  to  ''  The  Sequestra- 
tion Account,**  and  were  invested  in 
Ccmsols.  Upon  the  petition  of  the 
infimt  plaintiffs,  the  stock  standing 
to  ''  The  Sequestration  Account"  was 
ordered  to  stand  charged  with  pay- 
ment to  them  of  the  taxed  costs  and 
interest,  from  the  date  of  the  Master's 
certificate,  unless  the  defendantshould, 
"within  one  month,  shew  cause  to  the 
contrary.  Service  on  the  defendant's 
solicitor  in  England  to  be  good  ser- 
Tioe.     Wutby  ^.  WeMy,  516 

14.  Upon  the  hearing  of  a  foreclo- 
snre  claim  the  Court  directed  an  issue. 
In  which  the  defendant  was  to  be 
the  plaintiff  The  defendant  having 
abandoned  the  issue : — Hddy  that  the 
plaintiff's  proper  course  was  to  move 
that  the  issue  might  be  taken  pro 
ocmfesso  against  the  defendant ;  upon 
which  the  Court  could  dispense  with 
the  issue,  and  the  claim  would  stand 
in  the  same  situation  as  if  the  issue 
had  been  tried  and  found  for  the  plain- 
tiff    HcurUcmd  v.  Dancocka,        561 

15.  An  infJEmt  defendant  was  out 
of  the  jurisdiction  until  after  a  decree 
in  the  cause,  directing  a  reference  to 
the  Master  to  take  accoimts,  which 
was  proceeding  when  he  came  within 
the  jurisdictioui  The  proper  course 
ia  for  the  in&nt,  on  motion,  to  obtain 
an  order  appointing  a  guardian ;  and, 
bj  a  separate  order^  to  obtain  a  refer- 
ence to  the  Master  to  inquire  whether 
it  is  for  the  in&nt's  benefit  to  adopt 
the  proceedings;  and,  if  so,  then  that 
the  infimt  adopt  them,  and  attend 
the  future  proceedings.  Copley  v. 
SmMsan,  583 

16.  On  a  petition  presented  un- 
der the  Trustee  Relief  Act,  for  pay- 
ment of  trust  funds  out  of  Court,  the 
statements  in  the  affidavits  made  on 
payment  of  the  trust-money  into 
Cmirt  should  be  set  out  in  the  peti- 
tion, as  these  statements  form  the 
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only  declaration  of  trust  under  which 
the  Court  can  act.  In  re  Levett's 
Trusty  619 

17.  The  defendants,  a  Bailway  Com- 
pany, having  entered  into  an  under- 
taking to  leave  certain  lands  in  their 
then  state  until  the  fiu*ther  order  of 
the  Court,  and  the.  plaintiffii  having 
undertaken  to  bring  an  action  at  the 
then  next  assizes,  the  motion  of  the 
plaintiff  for  an  injunction  was  ordered 
to  stand  over.  The  action  wasbrought, 
and  a  special  jury  obtained ;  but,  on 
the  jury  being  called  at  the  trial,  ten 
special  jurymen  only  attended.  Each 
party  decUned  to  pray  a  tales,  and 
the  cause  became  a  remanet.  Upon 
a  motion  by  the  defendants  that  the 
action  should  be  taken  as  tried,  with 
a  verdict  for  the  defendants,  and  that 
the  defendants  should  be  discharged 
from  their  undertaking : — ffM,  that 
it  is  not  the  course  of  the  Court  to 
order  that  an  action  should  be  taken 
as  tried ;  and  it  being  the  fault  not 
of  the  plaintiff  alone  that  the  action 
was  not  tried,  the  Court  declined  to 
discharge  the  defendants  from  their 
undertaking,  but  peremptorily  or- 
dered the  plaintiff  to  try  the  action 
at  the  then  next  assizes.  Br<kSJbfwry 
V.  Manchester  Sheffield  cmd  Lmcoln- 
shire  Baihoay  Company,  624 

18.  Upon  an  application  to  the 
Court  to  appoint  a  specified  person 
to  be  guardian  ad  litem  to  an  infimt 
defendant,  it  appearing,  that,  firom 
the  distance  of  the  infimt's  place  of 
abode  from  the  residence  of  any  soli- 
citor and  from  London,  it  would  cost 
upwards  of  9^.  to  obtain  the  appoint- 
ment either  by  a  commission  or  upon 
the  actual  appearance  of  the  infant  in 
Couri^  but  that  the  costs  of  an  ap- 
pointment made  on  motion  would  be 
only  3/.  16*.  6d, — ^the  Court,  under 
the  circumstances,  made  the  order  at 
once.     Benison  v.  WorUey,  648 

See  Costs,  1,  2,  3. 

Ordebs  of  April,  1850. 

G  Q  Q  D.  G.  S. 
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PRIVILEGED  COMMTTNICA- 
TION. 

Wheretwo  actionshadbeen  brought 
by  diSbrent  plunti^  against  the  Bame 
defendant  in  renpect  of  aimilar  traiu- 
actiout^  and  tfao  attome]'  of  the 
pluntifEs  in  one  action  bad  lent  to 
the  attorney  of  the  plaintiffs  in  the 
othtt  a  case  and  opinions,  with  pei^ 
mianon  to  oopy  them,  and  a  copy  bad 
been  accordingly  made: — BM,  that 
tbe  defendant  at  law  waa  not  entitled, 
on  filing  a  bill  of  diacovery  againat 
the  pliuntifia  at  \kw,  to  whom  the 
loan  had  been  made,  to  bave  tbe  copy 
produced,  although  no  express  under- 
■tanding  had  be^  come  to  when  the 
docnment  was  lent  as  to  its  non-com- 
mnnication.     Bnthooen  r.  Co66,  595 

i^W  WiTNESa. 


PROVISIONAL  COMMITTEE- 
MAN. 
Sm  Wimiuhg-cp  Acts,  4,  6,  1 G. 

RAILWAY  COMPANY. 

Heads  of  a  proposed  agreement 
were  arranged  between  the  directors 
of  two  Railway  Companies,  by  which 
one  CJompany  was  to  allow  the  other 
Company  for  ninety-nine  years  to 
work  the  lines,  and  use  the  property 
and  plant  of  the  granting  Company, 
except  certain  specified  lands  and 
buildings,  upon  certain  terms  of  al- 
lowance for  working  expenses  and 
cbaif^  and  the  maintenance  of  works 
and  ways,  tbe  property  and  plant  to 
be  restored  on  the  termination  of  the 
agreement,  on  terms  of  profitable  re- 
turn to  the  granting  Company ;  and 
provision  was  made  for  application  to 
Parliament  fbr  powers,  if  needful.  On 
a  bill  by  a  shareholder  in  the  granting 
Company,  on  behalf  of  himself  and 


all  other  the  ah&rdoldas  in  1 
Company  except  the  dinectora,  ags 
that  Ckimpany  and  the  other  C 
pany : — Held,  first,  that  the  propc 
agreement  vss  a  del^atioo  oi  u 
of  the  statutoiy  powera  of  one  of 
Companies  to  the  other,  which  ' 
coQttaiy  to  tJie  policy  of  tbeir  A 
and  oould  neither  be  gianted  nor 
cepted  without  furthe^  powen  fi 
Parliament;  that  it  was  a  oonti 
aavoming  (£  ill^ality,  which,  at 
suit  of  any  sbarehtddenr,  this  Go 
would  testtain ;  and  the  Court, 
motion,  restrained  the  Company  fi 
perfecting  the  agreenaent. 

Secondly,  That  such  an  agreem 
is  not  distinguishable  on  ptinci 
fivm  a  lease,  to  grant  which  is  lAst 
not  within  the  statutory  powen 
the  granting  Company. 

Thirdly,  that  the  87th  aectiot 
the  Lan^  Claosee  Consolidation . 
merely  gives  to  one  Companya  limj 
power  to  ran  a  portion  of  its  tn 
only  when  it  is  necessary  tor  the  ] 
poses  of  ita  own  traffic,  ovar  the  1 
of  another  Railway  Company. 

Fourthly,  that  an  agreement 
an  application  to  Parliament  for  p 
ere  necessary  to  enter  into  the  ab 
terms,  and  upon  a  stipulation  t 
they  shonld  not  be  acted  upon  u 
the  necessary  powers  should  h 
been  obtained,  would  be  lawftil,  i 
would  not  be  reet  rained. 

Fifthly,  that  the  suit  being  by 
shareholder,  on  behalf  of  himseU'  i 
the  other  shareholders  in  the  gran) 
Company,  against  that  Company  i 
tbe  other  Company  proposing  to  ei 
into  an  illegal  agreement,  witb 
making  any  directors  or  other  pers 
parties,  seeking  an  injunction  agai 
the  granting  Company  to  resti 
them  from  perfecting  the  agreem< 
was  properly  fi-amed.  Wineh  v.  I 
ivrthead,  Laneashira,  and  CKed 
JwKlion  SaUaay  Compant/,        t 
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RECTOR 

A  rector,  during  four  years,  cut 
down  a  large  number  of  timber  trees, 
more  than  sufficient  to  be  applied  for 
the  purposes  of  the  repairs  of  the 
rectory  buildings;  and,  in  1851,  when 
no  timber  was  necessary  for  the  re- 
pairs, he  cut  down  other  timber  trees. 
Of  these  trees,  part  were  applied  fur 
the  repairs;  others  were  sold  to  a 
carpenter,  who  employed  other  tim- 
ber more  suitable  for  repairs.  Other 
parts  were  sold  at  auction,  in  lots; 
and  some  few  trees  were  not  account- 
ed for.  But  the  rector  had  expended 
on  the  rectory  buildings  and  on  farm 
improvements,  beyond  the  produce  of 
the  sales  of  timber,  the  sum  of  150/., 
besides  a  considerable  outlay  in  un- 
der draining.  On  a  bill  filed  by  the 
patron  against  the  rector,  the  Court 
granted  an  injunction,  restraining  the 
rector  fix>m  felling  timber  on  the  rec- 
tory lands^  save  only  for  necessary 
repairs. 

Sembh,  that,  if  the  timber  had  been 
cut,  and  sold  merely  for  the  purpose 
of  providing  other  timber  more  suit- 
able for  repairs^  the  Court  would  not 
have  interfered  by  injunction. 

The  parson,  with  the  consent  of 
the  patron  and  ordinary,  may  cut 
timber  and  open  mines;  and  this 
Court  would  have  no  difficulty,  on  a 
proper  application,  in  directing  tim- 
ber to  be  cut,  and  the  purchase- 
money  to  be  applied  for  the  benefit 
of  the  living. 

There  is  no  principle  of  law  on 
which  a  rector  can  obtain  more  ex- 
tensive privileges  as  to  waste  than 
an  ordinary  tenant  for  life.  The  Duke 
qf  Mcurlborcugh  v.  St,  John,         174 

REMOTENESS. 
See  WiLi^  2. 

RENT  CHARGE. 
A   testator  devised  real  estates, 

GO 


chai^ged  with  an  annuity  to  his  widow, 
with  powers  of  distress  and  entry  to 
her.  The  rents  became  insufficient 
to  keep  down  the  annuity,  and  an 
arrear  of  300/.  became  due  to  her. 
A  part  of  the  charged  estate  was  com- 
pulsorily  taken  by  a  railway  com- 
pany, who  paid  262/.  into  Court.  The 
widow  petitioned  to  have  this  sum 
paid  out  to  her  in  part  discharge  of 
the  arrears: — Held,  that,  although 
the  Court  would  not  direct  a  sale  of 
lands  at  the  instance  of  a  person  hav- 
ing powers  of  distress  and  entry  only, 
for  the  purpose  of  paying  off  the 
arrears;  yet,  that  the  arrears  being 
in  a  sense  payable  out  of  the  corpus, 
the  monies  produced  by  a  compulsoiy 
sale  were  available  to  discharge  the 
arrears;  and  the  money  was  ordered 
to  be  paid  to  the  aimuitant.  Be  Ttnk^ 
1^8  Trusts,  and  In  re  The  Great 
Northern  Railway  Convpomy,       722 

REVIVOR  (BILL  OF;. 
See  Practice,  1. 


SALK 
See  WiLi^  6. 

SETTLEMENT. 

1.  A  debtor  being  possessed  of  a  po- 
licy of  assurance  on  his  life  for  500/., 
in  October,  1837,  assigned  the  policy 
and  the  sum  assured  to  one  of  his 
creditors,  as  a  security  for  100/L,  with 
a  declaration  constituting  the  credi-* 
tor,  after  securing  his  own  debt,  a 
trustee  for  M.  At  the  date  of  this 
transaction  the  debtor  was  indebted 
to  other  persons,  and  continued  in- 
debted to  some  of  them  up  to  the 
time  of  his  death,  and  died  intestate 
and  insolvent  in  December,  1837. 
The  assignee  of  the  policy  received 
the  500/.,  and,  after  retaining  the 
amount  due  to  himself,  paid  the  ba- 

g2 
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lance  into  Court  under  the  Trustee 
KeUef  Act»  lS50:—ffdd,  that  the 
trust  in  favour  of  M.  was  void  as 
agaiust  the  creditors  of  the  debtor  at 
the  time,  and  who  continued  so  up  to 
the  debtor's  death;  but  that,  subject 
thereto,  it  was  a  good  declaration  of 
trust  in  fiivoiur  of  M.  In  re  Ma/ria 
Teresa  Maga%dey^s  Trust,  1 

2.  In  1817;  a  gentleman,  then  an 
infemt^  married  a  lady  of  fidl  age,  who 
was,  as  the  administratrix  of  her  uncle 
with  his  wiU  annexed,  possessed  of 
certain  sums  of  stock  and  of  negro 
slaves,  to  the  income  of  which  she  was, 
under  the  will,  beneficially  entitled 
for  life,  with  remainder  to  her  child- 
ren. In  1818,  the  husband,  being 
still  an  in&nt,  and  it  being  by  a  com- 
mon error  assumed  that  the  uncle  had 
died  intestate,  and  that  the  lady  was, 
as  his  next  of  kin,  absolutely  entitled 
to  his  property,  the  funds  were  trans- 
ferred into  the  names  of  four  trustees, 
and  a  settlement  was  executed,  by 
which  the  slaves  were  assigned  to  the 
same  trustees  in  trust  for  sale,  and  it 
was  declared  that  the  trustees  should 
stand  possessed  of  the  funds  trans- 
ferred and  of  the  proceeds  of  the  sale  of 
the  slaves,  in  trust  for  the  lady  for 
life,  and  after  her  decease  for  the  hus- 
band, and  after  that  for  the  children. 
The  husband  and  wife,  however,  in 
1819,  notwithstanding  the  settlement, 
themselves  sold  the  slaves  for  3922^., 
which  the  husband  received,  and  there- 
out paid  3500/.  to  one  of  the  trustees, 
who  appropriated  the  money  to  his 
own  use;  but  he  represented  that  he 
had  invested  it  in  the  purchase  of 
4869/.  Consols  in  the  names  of  the  four 
trustees.  In  1821,  the  husband,  hav- 
ing attained  to  his  fidl  age,  disclaimed 
the  settlement ;  and,  in  a  suit  insti- 
tuted in  1822  by  an  in£uit  child  of 
the  marriage,  the  four  trustees,  on  the 
information  of  the  defaidting  trustee, 
by  their  answer  admitted  that  they 
were  possessed  of  the  trust  fimds,  in- 


cluding the  4869/1  Consols.  An  ar- 
rangement was  come  to,  the  husband 
received  a  specified  sum,  and  the  rest 
of  the  trust  funds  were,  with  the  ap- 
proval of  the  Court,  in  1824,  settled 
by  a  deed,  on  the  assumption  that  all 
the  trust  funds  were  in  the  trustees 
In  that  deed,  the  original  trustees 
covenanted  to  transfer  tiie  funds,  spe- 
cifying as  part  the  4869/.  Consols, 
into  the  names  of  the  continuing  and 
two  new  trustees.  After  the  execu- 
tion of  this  deed,  and  before  any  im- 
proper delay  in  effecting  the  transfer, 
the  misappropriation  of  the  3500/1  by 
the  de&ulting  trustee  became  known, 
and  he  became  a  bankrupt.  Proof 
was  duly  made  under  his  bankruptcy 
by  the  surviving  trustees.  Upon  a 
bill,  filed  in  1848  by  the  lady  against 
the  original  and  subsequently  appoint- 
ed trustees,  seeking  to  charge  them 
with  the  monies  arising  from  the  sale 
of  the  n^ro  slaves : — Rdd^ 

Firstly,  That  a  wife  is  incapable  of 
assigning  by  deed,  even  as  an  admin- 
istratrix, without  the  valid  concur- 
rence of  her  husband ;  and  that^  as  the 
husband  was  in  1818  an  infimt^  the 
assignment  was  a  nullity. 

Secondly,  That,  inasmuch  as  the 
trustees  took  no  title  under  the  assign- 
ment of  1818,  they  could  not  sell  the 
slaves  under  it;  and  that  they  were 
consequently  guilty  of  no  defiiult  in 
not  doing  so. 

Thirdly,  That  the  sale  of  the  slaves 
having  been  in  &ct  effected  by  the 
husband  and  wife^  the  payment  of 
the  3500/.  to  the  defaulting  trustee 
was  the  voluntary  act  of  the  husband ; 
and  that,  in  the  absence  of  very  spe- 
cial circumstances,  the  other  trustees 
were  not  guilty  of  defistult  in  permit- 
ting the  misapplication  of  the  money, 
and  were  under  no  liability  in  respect 
of  the  purchase-money  of  the  slaves. 

Fourthly,  That  the  incoiTect  repre- 
sentation made  by  the  trustees  in  their 
answer  in  the  suit  in  1822,  that  the 
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4869^  Consols  was  atanding  in  their 
nameSy  was  an  admission  of  a  &ct  by 
which,  it  being  the  admitted  error  of 
all  partieSy  the  trustees  were  not 
bound. 

So  much  of  the  biU  as  sought  to 
oiiaige  the  trustees  with  loss  in  the 
transaction  was  dismissed  with  costs. 
Z^rMAtrv  t  ffatne.  702 

SHIP. 

The  registered  owner  of  forty- 
eight  shares  in  a  ship  belonging  to 
the  pent  of  Liverpool,  authorised  the 
captain,  who  was  the  owner  of  the 
other  shareis  by  a  power  of  attorney, 
to  sell  his  forty-eight  shares  in  the 
ship.  The  captain  sailed  with  the 
sihip  on  her  voyage  to  Sydney,  with 
her  certificate  of  registry  on  board ; 
and,  whilst  the  ship  was  at  sea^  the 
Owner  of  the  forty-eight  shares  mort- 
gaged them  to  the  plaintiff.  A  me- 
morandum of  the  mortgage  was  re- 
gistered at  the  Custom-house  at  Li- 
verpool, and  a  note  thereof  was  in- 
dmed  on  the  mortgage.  On  arriving 
at  Sydney,  subsequently  to  the  date 
of  the  mortgage,  the  captain,  acting 
in  his  own  right  and  on  the  power 
of  attorney,  sold  the  entirety  of  the 
ship  to  the  defendant,  who  was  re- 
sident at  Sydney,  and  who  registered 
the  ship  de  novo  at  that  port,  and 
sabsequently,  at  his  own  expense, 
freighted  the  ship  with  a  cargo  for 
London  direct.  She  arrived  in  the 
London  Docks.  The  plaintiflBs  had 
no  notice  of  the  power  of  attorney 
given  to  the  captain,  and  neither  the 
captain  nor  the  defendant  had  any 
notice  of  the  previous  mortgage  to 
the  plaintiflk  The  plaintifis  and  the 
defendant  both  took  possession  of  the 
ship  on  her  arrival  at  the  London 
IXwka,  and  the  plainti£&  as  mortga- 
gees^ and  the  defendant  as  purchaser, 
claimed  the  forty-eight  shares  of  the 
ship  and  of  the  freight : — Held^  that 


the  plaintiffs  were  entitled  to  the 
shares  both  of  the  ship  and  of  the 
freight  paramount  to  the  defendant, 
but  subject  to  allowing  him  in  ac- 
count the  proportion  of  the  outfit  of 
the  ship  and  of  the  vojrage  to  Lon- 
don.    CcUo  v.  Irving,  210 

SOLICITOR 
^M  Costs,  5. 

SOLICITOR  AND  CLIENT. 

Under  a  will  2910L  Stock  was 
vested  in  a  testator*s  three  unmarried 
nieces,  who  were  hb  executrixes,  in 
trust  for  themselves  for  life,  then  for 
children,  with  ulterior  trusts.    Their 
confidential  solicitors  were  a  firm  of 
two  persons,  of  whom  the  senior,  un- 
der his  own  advice,  was  associated  as 
their  co- trustee;  and  a  declaration  of 
trust,  prepared  by  the  firm,  was  exe- 
cuted by  the  four  persons  in  1822. 
Subsequently,  on  the  advice  of  the 
senior  solicitor,  the  fund  was  sold 
out,  and  paid  to  him  alone;  but  he, 
on  the  same  day,  paid  the  precise 
amount  to  the  credit  of  the  banking 
account  of  the  finn.     In  1824,  the 
senior  partner  untruly  represented 
that  the  money  had  been  laid  out  on 
specified  freehold  security;   but,  in 
1825,  a  sufficient  freehold  mortgage 
was  taken  by  the  senior  partner  to 
himself  alone,  and  was  treated  by  him 
as  the  security  for  the  trust  ftind, 
less  a  very  small  balance,  which  was 
divided  among  the  three  ladies.  The 
interest  was  duly  paid  to  the  ladies 
until  1828,  when  the  senior  partner 
realised  that  security  without  their 
privity,  and  again   untruly  alleged 
that  he  had  laid  out  the  amount  on 
another  specified  seciuity.     The  firm 
dissolved  partnership  in  1834,  and 
each   partner   practised   separately; 
the  senior  partner  continued  regu- 
larly to  pay  sums  as  the   interest 
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to  the  ladies  until  1844,  when  he  be- 
came bankrupt,  and  afterwards  died 
abroad  uncertificated.  In  a  suit  by 
the  three  ladies  against  the  junior 
partner,  charging  him  as  liable  to 
make  good  the  amount : — Hdd,  that 
a  sufficient  investment  having  been 
made  in  the  name  of  the  senior  part- 
ner, and  communicated  to  the  parties, 
and  adopted,  the  duty  of  the  firm 
was  discharged,  and  t^e  subsequent 
loss  was  a  breach  of  duty  by  the 
senior  partner  alone,  and  not  by  the 
partnership;  and  the  suit  was  dis- 
missed, with  costs.  Coomer  v.  Bromr 
hy,  532 

SPECIAL  CASE. 
See  Practice^  2. 

SPECIFIC  PERFORMANCE 
See  YsNDOB  and  Pubchaser,  1. 

SURVIYORSHIP. 

See  Will,  3. 

TENANT  FOR  LIFE 

1.  A  father,  tenant  for  life  of  fa- 
mily estates,  and  a  son  tenant  in  tail 
in  remainder,  concurred,  shortly  after 
the  son  attained  twenty-one  years,  in 
a  re-settlement  of  the  estates,  where- 
by provision  was  made  for  payment 
of  the  debts  of  the  &ther,  to  a  speci- 
fied large  amount,  and  a  small  pre- 
sent provision  was  made  for  the  son. 
The  estates  were  previously  subject 
to  heavy  mortgages,  l^j  the  reset- 
tlement, the  estates  were  vested  in 
trustees  in  fee,  upon  trusts  to  keep 
down  the  interest  upon  the  incimi- 
brances  out  of  the  rents,  and  by  mort- 
gages and  sales  to  raise  monies  to- 
wards the  discharge  of  the  principal ; 
and,  subject  thereto,  upon  trust  for 
the  £Ekther  for  life,  with  remainder  in 
trust  for  the  son  for  life,  without  im- 
peachment  of  waste,    subject  to   a 


power  thereinafter  given  to  the  trus- 
tees to  fell  timber,  with  remainder  in 
trust  for  the  first  and  other  sons  of 
the  son  in  tail  male,  with  remainder 
in  trust  for  the  heirs  and  assigns  of 
the  father  in  fee.  Power  was  given 
to  the  trustees  at  any  time  or  times 
thereafter,  so  long  as  there  should  be 
any  mortgage  upon  the  estates  (but^ 
after  the  death  of  the  father,  not 
without  the  Consent  of  the  son,  if 
Uving,  in  writing),  to  fell  timber 
upon  the  estates,  and  to  apply  the 
proceeds  in  disdiarge  of  the  mort- 
gages. On  a  bill  filed  by  the  trus- 
tees, for  a  declaration  of  the  true  con- 
struction of  the  settlement,  and  for 
an  injunction  i^stiaining  the  son  from 
preventing  the  trustees  from  receiv- 
ing the  proceeds  of  the  sale  of  timber 
felled  with  his  consent^  and  also  from 
felling  timber : — Hdd^  that  the  limit- 
ation to  the  son  for  life  without  im- 
peachment of  waste  was  subject  to 
the  power  in  the  trustees  to  cut 
timber,  so  long  as  any  mortgage  debt 
remained ;  and  that,  if  the  son  should 
withhold  his  consent  to  the  exercise 
of  the  power  by  the  trustees  during 
his  life,  then  the  timber  must  remain 
uncut  for  the  benefit  of  the  inherit- 
ance. And  the  Court  granted  the 
injimction  asked. 

Upon  a  demurrer  to  the  above  bill : 
— HMy  that  as  the  interference  with 
the  sale  was  by  a  cestui  que  trusty 
and  not  by  a  mere  stranger,  the  pro- 
ceeding was  properly  the  subject  of 
equitable  jurisdiction.  Brigga^^The 
Ewrl  of  Oxfwd,  156 

4^ee  Rector. 

TRUST  ESTATE  (DEVISE  OF). 

Copyhold  hereditaments  were  de- 
vised to  three  trustees;,  and  their 
"heirs,  executors,  and  administra- 
tors," in  trust  for  two  tenants  for  life 
successively,  with  a  power  to  the  trus- 
teesy  and  the  survivors  and  survivor 
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of  them,  his  heirs,  ezecniors^  or  ad- 
ministrators, to  sell  the  same.  The 
Borvivor  of  the  three  trustees  devised 
all  estates  vested  in  him  as  trustee  to 
two  trustees,  whom  he  also  appointed 
his  executors,  of  whom  one  was  his 
customary  heir;  the  two  contracted 
to  sell,  and  the  purchaser  declined  to 
complete.  On  a  special  case  stated 
for  the  opinion  of  the  Court — Udd, 
that  the  title  was  too  douhtful  for 
the  Court  to  compel  the  purchaser  to 
take  it. 

Semble,  that  Cooke  t.  Crawford  has 
been  misunderstood;  a  trustee  can, 
and  it  may  often  be  his  duty  to,  de- 
vise a  trust  estate,  to  prevent  the  le- 
gal estate  from  vesting  in  a  lunatic  or 
a  person  out  of  the  jurisdiction,  or  in 
any  other  person  who  ought  not  to 
be  a  trustee.   Wilson  v.  Bennett,   475 

TRUSTEE. 
See  Solicitor  and  Client. 

TRUSTEE  ACT,  1850. 

1.  Two  trustees  of  real  estates  nam- 
ed in  a  will,  disclaimed.  On  a  petition 
by  a  person  entitled  to  a  pecuniary 
l^acy  charged  on  the  estates,  to  ap- 
point two  persons  named  in  the  peti- 
tion as  trustees  in  their  place,  it  was 
suggested  that  the  32nd  section  of 
the  Trustee  Act  authorised  the  Court 
to  appoint  trustees  in  substitution 
for,  or  in  addition  to,  existing  trus- 
tees only,  and  that  .the  heir  of  the 
testator  had  become  the  existing  trus- 
tee : — Held,  that  the  distinction  was 
too  narrow;  and  the  Court,  upon 
affidavits  of  the  fitness  of  the  propos- 
ed trustees,  appointed  them  in  sub- 
stitution for  the  trustees  who  had 
disclaimed.      In  re  Tyler^s  Trust, 

56 
2.  A  testatrix  gave  real  and  personal 
property  to  trustees,  with  a  proviso, 
that,  if  the  trustees  thereby  appoint- 
ed, or  to  be  afipointed,  should  die  or 


decline  to  act,  it  should  be  lawful 
for  the  then  surviving  or  continuing 
trustee,  or  if  there  should  be  no  sur- 
viving or  continuing  trustee,  then  for 
the  trustee  so  declining  to  act,  by 
deed  to  substitute  or  appoint  any 
other  person  or  persons  to  be  a  trus- 
tee or  trustees  in  the  place  of  the 
trustee  or  trustees  so  dying  or  declin- 
ing to  act.  One  of  the  two  trustees 
died  in  the  lifetime  of  the  testatrix, 
the  other  survived  her,  and  by  deed 
disclaimed  the  trusts,  except  the 
power  of  nominating  other  persons 
to  be  trustees;  and,  by  the  same 
deed,  he  appointed  two  persons  to  be 
trustees  in  the  place  of  the  trustee 
who  had  died  before  the  testatrix, 
and  of  himself: — Held,  that  the  pow- 
er had  been  properly  executed. 

Held,  also,  that  this  Court  has  no 
power  under  the  Trustee  Act,  1850, 
to  appoint  trustees,  where  there  are 
trustees  de  facto  acting  as  such.  In 
re  Iladley,  Ex  pa/rte  Hadky,  67 

3.  The  person  entitled  for  life  to  the 
dividends  of  stock  held  in  trust,  re- 
quested in  writing  two  executors  of  a 
sole  deceased  trustee,  in  whose  name 
the  trust  stock  was  standing  in  the 
Bank  books,  to  receive  the  dividends, 
and  they  made  default  for  twenty- 
eight  days  in  doing  so.  Upon  the 
petition  of  the  person  entitled  for 
life  to  the  dividends,  the  Court  de- 
clared that  the  right  to  receive  the 
dividends  which  accrued  due  prior 
to  such  request  was  vested  in  the  pe- 
titioner;— ^but  hdd,  that  it  had  no 
authority  to  make  any  order  as  to 
any  dividends  accrued,  or  to  accrue, 
subsequent  to  the  date  of  the  request. 
In  re  George  Ha/rtnaU,  Ex  parte 
Hodges,  111 

4.  Adebtorresidentinlndia pledged 
shares,  held  by  him  in  a  Joint-stock 
Banking  Company  in  England,  with 
a  creditor  in  !&igland,  with  an  autho- 
rity by  letter  to  sell,  which  was  com- 
municated to  and  recognised  by  the 
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Banking  Company.  The  creditor,  in 
ezerciBe  of  the  authority,  sold  the 
shares  to  a  purchaser.  Upon  the 
petition  of  the  purchaser : — Eddy  that 
the  shares  were  ''  stock,*^  and  that  the 
debtor  in  India,  being  constructively 
a  trustee,  was  a  trustee  for  the  pur- 
chaser within  the  Trustee  Act,  1850 ; 
and  the  Court  made  an  order  direct- 
ing a  specified  person  to  transfer  the 
shares  to  the  petitioner. ' 

Under  the  1  WiU.  4,  c.  60,  the 
Court  was  prohibited  from  makiiTg 
any  order  upon  such  a  petition  until 
the  rights  of  the  petitioner  had  been 
ascertained  by  suit;  but  the  Trustee 
Act,  1850,  contains  no  such  prohibi- 
tion.    In  re  Angela,  Ex  parte  FrUh, 

278 

5.  Before  the  passing  of  the  15&  16 
Vict  c.  55,  the  Court  had  no  autho- 
rity to  make  a  Testing  order  with 
regard  to  stock  held  by  an  infimt  sole 
trustee,  who  was  out  of  the  jurisdic- 
tion of  the  Court.    OrcmierY,  Ora/mer, 

312 

6.  Copyhold  premises  were  surren- 
dered in  1829,  by  a  debtor,  to  the 
use  of  his  creditor,  his  heirs,  and  as- 
signs, upon  trust  that  he,  his  heirs, 
executors,  administrators,  or  assigns, 
should  sell  the  same,  and  out  of  the 
proceeds  should  pay  to  himself,  his 
executors  or  administrators,  200/. 
then  due,  and  interest.  The  creditor 
died  in  1831.  In  1851,  his  personal 
representative  contracted  to  sell  the 
copyhold  premises  for  100/.  The 
customary  heir  of  the  creditor  was 
an  infant.  On  the  petition  of  the 
personal  representative  of  the  cre- 
ditor, it  appeared  that  the  debtor  had 
died  intestate,  that  there  was  no  per- 
sonal representative,  and  that  proof 
of  the  title  of  the  customary  heir 
would  be  very  expensive.  The  Court 
made  an  order  vesting  the  legal  es- 
tate in  the  copyhold  premises  in  the 
pnrchaaer,  without  any  service  either 
on  the  customary  heir  or  on  the  per- 


sonal representative  of  the  debtor. 
In  re  Wise,  Em  parte  Wise,  415 

7.  Upon  a  petition  presented  under 
the  Trustee  Act,  1850,  sect.  7,  the 
Court  declined,  without  further  con- 
sideration, to  make  an  order  to  vest 
the  legal  estate  in  a  purchaser  to 
uses  in  bar  of  dower. 

(Such  an  order  was  subsequently 
made  by  Y.  C.  Kvnderdey,)  In  re 
H(AJoar^8  EekUe,  435 

8.  Vesting  order  as  to  the  equity  of 
redemption  in  an  infiuit,  against 
whom,  in  a  foreclosiire  suit,  a  decree 
for  sale  had  been  made,  refused,  on 
the  ground  that  the  mortgagee  had 
the  legal  estate,  and  that  all  equities 
were  bound  by  the  order  for  sale. 
In  re  WUliame*  Estate,  515 

9.  A  testator  devised  his  freehold 
estates  to  his  granddaughter  for  life^ 
with  remainder  to  all  her  children, 
as  tenants  in  common  in  fee,  on  their 
attaining  twenty-one.  In  a  suit  for 
the  administration  of  the  testator's 
real  and  personal  estate,  certain  parts 
of  the  real  estate  had  been  contracted 
to  be  sold  by  order  of  the  Court,  to 
provide  a  fund  for  payment  of  coeta 
The  only  two  infant  children  of  the 
granddaughter  were  parties  to  the 
suit.  On  their  petition  in  the  cause, 
and  under  the  Trustee  Act,  1850, 
praying  a  declaration  that  the  peti- 
tioners, and  the  unborn  children  of 
the  granddaughter  would,  on  attain- 
ing twenty-one,  be  trustees  of  the 
estates  devised  to  the  children  of  the 
granddaughter  for  the  purpose  of 
the  decree ;  and  that  their  respective 
rights  might  be  vested  in  the  respect- 
ive purchasers,  or  that  some  person 
might  be  ordered  to  convey  for  them : 
— Held,  that  the  29th  and  30th  sec- 
tions of  the  Trustee  Act,  1850,  did 
not  apply;  and  that  the  infants  were 
not  constructive  trustees.  And  the 
Court  refused  to  make  any  order. 
Weeton  v.  Filer,  608 

10.  Persons  entitle<^  to  six-seventh 
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iwti  of  a  trust  fond  applied  to  have 
a  new  tnutee  of  the  fund  appointed : 
— Hddf  that,  primA  £eune,  aU  the  per- 
■ons  beneficially  interested  must  be 
before  the  Courts  and  that,  though 
drcomiitaaoeB  might  render  such  an 
a}»|dioation  impossible^  yet  no  such 
impossibility  being  suggested,  these 
persons  were  not  entitled  to  apply, 
and  the  Court  declined  to  make  the 
order  askedy  without  service  on  the 
person  entitled  to  the  remaining  one- 
seventh  part     In  rt  Richards  Trust  j 

636 
See  "PRkcncE,  8. 

TRUSTEE  RELIEF  ACT. 
See  Ikoapacitt. 

UNDERTAKING. 
See  Practice,  7. 

USURY. 
See  BuiLDiKO  Societt. 

VENDOR  AND   PURCHASER 

1.  Houses  described  in  the  particu- 
lars as  in  the  respective  occupations 
of  specified  under-tenants,  and  as  let 
to  Messrs.  J.  **  at  the  very  low  rent 
of  50^  per  annum,  who  have  received 
notioe  to  quit**  at  a  day  past,  but 
with  a  subsequent  written  permission 
to  occupy  on  the  same  terms  as  be- 
fore until  the  tenements  are  sold, 
were  contracted  to  be  sold  subject  to 
a  condition,  that  the  purchaser  should 
be  entitled  to  the  rents  from  a  speci- 
fied day.  On  completion  after  that 
date^  the  purchaser  claimed  to  be  al- 
lowed a  rent  at  the  rate  of  150/.  a 
year,  the  sum  which  the  under-ten- 
ants paid  the  tenant,  on  the  ground 
that^  in  allowing  the  tenant  to  conti- 
nue in  possession  at  the  rent  of  501,  a 
year  after  the  date  of  the  contract 
for  sale,  the  vendors  were  guilty  of 
wilfol  de&ul^     On  a  claim  by  the 


vendors  to  enforce  specific  perform- 
ance— Held,  that,  the  purchaser  not 
having  required  the  vendors  to  turn 
the  tenant  out,  they  were  not  guilty 
of  wilful  default  in  allowing  him  to 
remain  at  the  lesser  rent;  and  «[>&• 
cific  ])erformance  was  decreed,  the 
plaintiff  accounting  only  for  the  les- 
ser rent  Croeee  v.  The  Duke  of 
Beauforty  7 

2.  A  power  in  a  will  in  the  follow- 
ing form,  viz.  ''  I  direct  that  the  said 
A.,  B.,  and  C,  the  executors  of  this 
my  willf  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  shall  sell  my 
copyhold  messuages: — IIMf  within 
the  21  Hen.  8,  c.  4,  to  authorise  a 
sale  by  A.  and  B.  on  C.  refusing  to 
act,  that  Act  extending  to  copyhold& 
Held,  also,  that  a  disclaimer,  exe- 
cuted by  C.  some  time  after  a  sale, 
reciting  that  he  had,  from  the  testa- 
tor's decease,  declined  to  act,  and  had 
never  acted,  in  the  executorship  or 
the  trusts  of  the  will,  was  a  refusal 
ab  initio,  there  being  nothing  to  im- 
peach the  bona  fides  of  the  transac- 
tion.    Peppercorn  v.  Wayman,     230 

3.  A  person  contracted  for  the  pur- 
chase of  a  freehold  estate,  paid  100^ 
deposit,  and  died  intestate.  On  a 
claim  by  the  vendor  against  the  heir- 
at-law,  an  infant,  and  also  against  the 
administratrix  of  the  intestate,  a  re- 
sale of  the  estate  was  directed,  and 
the  proceeds  and  deposit  were  ordered 
to  be  applied  in  j>ayment  of  the  pur- 
chase-money and  interest,  and  his 
costs,  to  the  plaintiff.  The  plaintiff 
was  directed  to  pay  the  costs  of  the 
infant  defendant  and  add  them  to 
his  own.     Popple  v.  Henson,         3 1 8 

4.  Upon  a  sale  by  auction  of  lease- 
hold premises,  one  of  the  conditions 
was  as  follows — "the  lessors*  title 
will  not  be  shewn,  and  shall  not  be 
inquired  into."  In  a  suit  to  enforce 
specific  performance  by  the  vendor 
against  the  purchaser,  the  latter  ob- 
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jected,  thi^t  the  lessor's  title  appear- 
ed by  Acts  of  Parliament  produced 
by  the  purchaser,  which  shewed  that 
the  lessors  had  no  power  to  lease  the 
premises : — Hddy  that  the  condition 
provided  that  the  title  should  not  be 
shewn,  and  also  precluded  inquiry 
for  every  purpose;  and  specific  per- 
Ibrmance  was  decreed. 

In  a  suit  by  the  owner  of  leasehold 
premises  against  a  purchaser,  to  en- 
force the  specific  performance  of  a 
contract  to  purchase,  it  appeared 
that  the  original  lessee  had,  in  1835, 
covenanted  with  the  lessors,  in  or 
before  1 836,  to  build  two  houses  on 
the  property,  worth  400/.,  to  the  sa- 
tisfaction of  the  lessors'  surveyor. 
The  lessee,  instead  of  so  doing,  built, 
with  the  sanction  of  the  lessors*  sur- 
veyor, five  houses,  worth,  in  the  ag- 
gregate, more  than  400/.,  but  no  two 
being  worth  that  sum.  The  lessors 
thenceforth  received  the  rents  yearly 
accruing  due  on  the  premises : — Hddj 
though  the  covenant  had  not  been 
performed  modo  et  formliy  yet  that 
it  had  been  substantially  performed ; 
and  the  Court  decreed  specific  per- 
formance.    HwiM  V.  BenUey,       520 

5.  On  a  sale  under  the  decree  of 
the  Court,  in  October,  1849,  of  a  re- 
version in  fee,  subject  to  a  term  of 
ninety-nine  years,  determinable  on 
the  death  of  the  survivor  of  two  lives, 
at  a  small  chief  rent,  it  was  provided 
by  one  of  the  conditions  that  the 
vendors  should  procure  and  confirm 
the  Master's  report,  and  obtain  an 
order  for  the  purchaser  to  pay  his 
purchase-money  into  Court  on  or  be- 
fore the  25th  of  December,  1849, 
when  the  purchaser  was  to  pay  his 
purchase-money,  and  be  entitled  to 
the  receipt  of  the  rents;  ''but  if  from 
any  cause  whatever  the  purchase- 
money  shall  not  be  so  paid  in"  on  or 
before  that  day,  the  purchaser  should 
pay  interest  at  the  rate  of  five  per 
cent.  fix>m  that  day  to  the  time  of 


payment.  The  vendors  delivered 
their  abstract  of  title  in  September, 
1851,  but  did  not  make  out  a  good 
title  till  March,  1852.  On  amotion 
then  made,  that  the  purchaser  might 
pay  his  purchase-money  into  Court 
with  interest,  according  to  the  eon- 
dition  :—^Hddy  that  the  condition  did 
not  apply;  but  that,  as  the  purchaser 
had  had  the  benefit  of  the  wearing 
out  of  the  lives,  he  must  pay  interest 
at  the  rate  of  4/.  per  cent.  WaUia  v. 
Soflrdy  429 

6.  An  hotel  keeper,  who  was  also 
the  owner,  agreed,  on  the  24th  of 
March,  1851,  to  sell  his  hotel,  and  to 
assist  in  carrying  on  the  business  for 
two  years,  receiving  half  the  profits. 
The  purchaser's  "^e  (who  was  the 
hotel-keeper^s  daughter)  went  on  the 
premises  and  assisted  in  managing 
the  concern.  From  the  purchaser's 
letters,  it  appeared  that  he  was  not 
able  to  supply  the  funds  necessary  to 
carry  on  the  business ;  and  in  a  letter 
of  the  24th  of  May,  1851,  he  wit)te 
thus  to  the  hotel-keeper, — **  You 
must  mortgage  or  sell  the  premises." 
He  subsequently  asked  the  hotel- 
keeper  to  give  him  a  mortgage  on 
the  hotel,  for  sums  which  he  claimed 
to  be  due  to  him,  ami  brought  an  ac- 
tion against  the  hotel-keeper,  for, 
among  other  things,  aremuneration  in 
respect  of  tbe  services  of  his  (the  pur- 
chaser's) wife  above  mentioned.  The 
hotel-keeper  became  bankrupt.  Upon 
a  claim  filed  by  the  purchaser  against 
the  assiprneeS)  claiming  that  they 
should  elect  specifically  to  perform 
the  agreement,  or  that  it  should  be 
declared  that  the  purchaser  was  en- 
titled to  a  lien  for  the  sums  he  had 
advanced  under  tbe  contract : — Hddy 
that  although  the  purchaser  would 
have  been  entitled  to  a  lien,  if  the 
contract  had  failed  through  the  ven- 
dor's default;  yet  that,  as  the  pur- 
chaser had  himself  abandoned  the 
contract,  the  purchaser^ was  not  enti- 
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tied  to  any  lien,  and  his  claim  was 
dinnuBed.     JXmtr,  Grant,  451 

See  Cladl 
PBAcnci^  5. 
Tbuct  Eotate  (Devise  of). 

VESTING  (TIME  OF). 
See  Will,  3. 

VOLUNTARY  SETTLEMENT. 
£100  Seitlemekt,  1. 

WASTE, 

SeeTiBcroK 

Tenant  fob  Life. 

WIFFS  SEPARATE  ESTATE 
(CHARGE  ON). 

See  Husband  and  Wife,  2. 

WILFUL  DEFAULT. 
See  Vendob  and  Pubchaseb,  1. 

WILL 

L  A  testator  gave  a  policy  of  as- 
auranoe  to  two  tmstees,  "  to  hold  the 
aame  upon  uses  appointed  by  letter 
signed  by  them  and  myself."  No 
Boch  letter  existed  at  the  date  of  the 
will,  but  the  testator  had  previously 
asked  the  trustees^  who  had  consent- 
edy  to  accept  the  bequest  for  the  be- 
nefit of  persons  and  objects  then 
named  by  the  testator.  Loug  after 
the  date  of  his  will,  the  testator 
wrote  a  letter,  addressed  to  his  exe- 
cutors, stating  that  he  had,  by  his 
will,  left  the  policy  to  the  two  trus- 
teesy  to  be  delivered  up  to  them  for 
the  purposes  they  had  agreed  to  carry 
out.  At  the  same  time  the  testator 
signed  an  imattested  memorandum, 
declaring  the  trusts  on  which  the 
trustees  were  to  hold  the  iK>licy 
given  to  them  by  his  wilL  The  trus- 
tees retained  the  letter  and  the  me- 
morandum until  after  the  testator*s 
death.     Upon  a  claim  by  one  of  the 


persons  beneficially  interested  under 
the  memorandum,  against  the  execu- 
tors and  trustees — Held,  that  the  tes- 
tator could  not  prospectively  create 
for  himself  a  power  to  dispose  of  pro- 
perty by  an  instrumeut  not  duly  ex* 
ecuted  as  a  will :  and  that  the  letter 
would  not  operate  as  a  gift  inter  vi- 
vos; and  that  the  trustees  held  the 
proceeds  of  the  policy  in  trust  for  the 
residuary  legatees  under  the  testator  s 
will.     Johinii/n  v.  £al/.  So 

2.  A  testatrix,  by  her  will,  devised 
her  estates  to  a  sod,  chaiged  with 
1000^.,  payable  to  trustees,  upon  trust 
to  pay  the  interest  to  her  daughter 
for  life,  and.  after  her  decease,  upon 
trust  to  dispose  thereof  unto  or 
amongst  the  child  and  childnm  of 
her  daughter,  to  be  a  vt^ttd  int^fntt 
or  vested  intereste  on  th^r  re^j^fiive^y 
attaining  the  age  of  thirty  yean:  and 
the  testatrix  declared.  that«  if  any 
child  or  children  of  her  daught<*r 
should  die  under  the  age  of  thirty 
years  without  lawftd  issue;  the  share 
or  shares  of  him,  her,  or  them  so  dy» 
ing,  as  well  original  as  ac«.Tuing  by 
survivorship,  should  go  to  the  sur- 
vivors or  sur\ivor,  in  equal  shares  if 
more  than  one,  and  bt^xtme  vested 
at  Kuch  ages  or  times  as  his.  her,  or 
their  original  share  or  shares.  (The 
daughter  had  two  children,  one.  who 
died  in  her  lifetime,  aged  twenty- 
seven  years;  and  another,  who  sur- 
vived ^her,  and  attained  the  age  of 
thirty  years) : — Held,  that  the  word 
''vested"  was  used  in  the  sense  of 
*'  not  subject  to  be  divei$ted  "  or  "^  in- 
defeasible;"* and  that  the  bequest  of 
the  1000/.,  after  the  decease  of  the 
daughter,  to  her  child  and  children, 
was  a  valid  bequest  creating  a  vested 
interest  in  the  children  who  survived 
her,  and  the  representatives  of  the 
child  who  died  in  her  lifetime ;  and 
that  the  gift  over  only  was  void  for 
remoteness.    Taylor  v.  Frobieher,  191 

3.  A  testator  bequeathed  the  in- 
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terest  of  3000Z1  to  his  daughter  for 
life ;  and,  after  her  death,  he  bequeath- 
ed the  principal  in  trust  for  her  chil- 
dren, in  equal  shares^  to  be  paid  to 
sons  at  twenty-one,  and  to  daughters 
at  that  age  or  on  marriage,  with  in- 
terest in  the  meantime  for  their  main- 
tenance, with  "  benefit  of  survivorship 
in  the  event  of  any  of  the  said  chil- 
dren dying  without  issue:** — ffdd, 
that  the  period  of  survivorship  was 
limited  to  the  time  appointed  for 
payment:  and  that  ther^ore  a  daugh- 
ter of  the  legatee  for  life,  who  died 
in  the  lifetime  of  the  latter  without 
having  been  married,  but  having  at- 
tained twenty-one,  took  a  vested  in- 
terest)  which  did  not  become  divested 
by  the  survivorship  clause.  Tribe  v. 
Newland,  236 

4.  A  testator  gave  the  income  of 
his  residuary  estate  to  his  adopted 
daughter,  to  be  paid  to  her  half- 
yearly,  until  "her  first-bom  son" 
should  attain  the  age  of  twenty-one 
years;  and  then  he  directed  one-half 
of  the  principal  sum  to  be  paid  to 
'<  her  aforesaid  son."  The  only  child 
of  the  adopted  daughter  was  an  ille- 
gitimate son,  whom  the  testator  had 
known  to  be  such,  and  had  main- 
tained : — Heid,  that  the  language  was 
strictly  applicable  to  a  legitimate  son, 
and  that  the  ill^timate  son  could 
take  nothing.      Dwrrant  v.  Fri&ndy 

343 

5.  A  testator  gave  specific  chattels 
to  a  legatee,  and  he  gave  the  residue 
of  his  estate  and  effects  to  his  execu- 
tors; having  insured  these  chattels, 
the  testator  took  them  with  him  on 
an  Indian  voyage;  the  ship  was  lost 
at  sea,  the  goods  perished,  and  the 
testator  was  drowned,  and  the  execu- 
tors received  the  monies  in  which  the 
goods  had  been  insured  from  the  in- ' 
surers.  In  a  suit  for  the  administra- 
tion of  the  testator's  estate — Hdd, 
that  the  testator  and  the  chattels 
having  perished  together,  the  legatee 


had  no  interest  in  the  chattels,  and, 
consequently,  not  in  the  insurance 
money;  but  that  it  vested  in  the  ex- 
ecutors as  part  of  the  residuary  es- 
tate.    DwrramJt  v.  Friend^  343 

6.  A  testator,  by  his  will,  gave  bis 
residuary  estate  to  trustees,  upon 
trust  io  permit  his  two  sisters  to  re- 
ceive the  income  thereof  for  their 
lives,  and,  after  the  death  of  the  sa> 
vivor,  to  pay  the  capital  among  their 
children.  If  they  idiould  die  without 
issue,  then  in  trust  for  the  testator's 
brother  Thomas;  but  if  he  should  be 
dead,  in  trust  for  his  children.  And 
if  Thomas  and  his  children  should  be 
then  dead,  in  trust  for  the  testator^s 
next  of  kin.  By  a  codicil,  the  tes- 
tator gave  as  follows: — ^ In  addition 
to  my  will,  I  do  leave  my  effects, 
failing  my  brothers  and  sisters  and 
ikexT  heir 9^  to  my  cousins  " — naming 
them.  The  testator  had,  in  addition 
to  his  sisters  and  brother,  one  other 
brother;  theyall  died  without  leaving 
any  children : — Hdd,  that  the  gift  in 
the  codicil  was  to  take  effect,  or  to 
fail,  at  the  time  of  division;  that  the 
bequest  to  the  cousins  was  not  too 
remote,  but  took  effect.  InreFaUi- 
son,  591 

7.  A  testator  directed  monies  re- 
quired for  the  purposes  of  his  will  to  be 
raised  by  mortgage  of  part  of  his  real 
estate;  the  Master  found  that  the 
money  could  be  more  advantageously 
raised  by  a  sale  of  part  of  the  estate; 
but  the  Court  declined  to  direct  a 
sale.     Drake  v.  WJdtmore,  619 

8.  A  testator,  being  a  mortgagee 
of  lands  in  fee,  gave  all  his  monies, 
"securities  for  money,"  and  all  his 
personal  estate  and  effects,  to  his  wife^ 
her  executors,  administrators,  and  as- 
signs absolutely,  she  paying  thereout 
all  his  debts;  and  he  appointed  his 
wife  executrix.  The  testator's  heir- 
at-law  was  an  infant.  The  mortgagor 
sold  the  estata  The  mortgagor  and 
the  executrix  of  the  mortgagee  peti- 
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tioned  the  Court,  asking  that  the 
mortgaged  lands  might  be  legally 
vested  in  the  executrix,  to  enable  her 
to  convey  in  the  place  of  the  in£Euit 
heir: — HeM,  that  the  legal  estate 
passed  to  the  executrix  by  the  will, 
and  the  Court  declined  to  make  the 
order  asked.     In  re  Kin^a  MortgagBy 

644 

9.  A  testator  gave  the  residue  of 
his  estate  and  effects  to  his  executors, 
upon  trust  to  pay  the  dividends  of 
1500/.  stock  to  a  lady  for  life,  ''and 
at  her  decease,  I  direct  the  dividends 
arising  from  the  said  sum  to  be  equal- 
ly divided  between"  [his  wife  and  his 
niece],  and  the  survivor  of  them;  and 
after  gifts  of  other  sums  to  other  per- 
sons, he  gave  all  the  residue  of  his 
estate  and  effects  to  his  executors,  to 
pay  the  income  to  his  wife  for  life, 
and  at  her  decease,  as  to  10,000/., 
part  of  his  residue,  as  his  wife  should 
appoint,  and  to  pay  the  income  of  the 
residue  to  his  niece  for  her  life,  with 
limitations  over  to  her  children  and 
others: — Hddy  that  the  rule  which 
gives  an  absolute  interest  in  the  fund, 
where  there  is  a  general  gift  of  the 
income,  is  not  a  very  strong  rule; 
and  (the  Court  finding  out  the  tes- 
tator*8  meaning  from  the  whole  will) 
that  upon  this  gift  the  enjoyment  of 
the  income  was  to  the  two  for  life, 
.and  that  the  survivor  was  entitled  to 
an  interest  of  the  same  kind,  that  is, 
for  her  life  only. 

A  testator,  after  desiring  his  debts 
to  be  paid,  and  giving  small  pecu- 
niary  legacies,  gave  the  residue  of  his 
estate  and  effects,  ''  whether  consist- 
ing of  freehold,  leasehold,  or  copyhold 
estates  or  money  in  the  public  stocks," 
and  other  monies,  to  trustees,  upon 
trust  to  pay  the  dividends  of  several 
specified  sums  of  stock  to  several 
persons  named  for  Hfe,  with  an  abso- 
lute remainder  over  as  to  (me  of  these 
sums;  ''and,  as  to  all  the  rest,  resi- 
due, and  remainder  of  my  freehold. 


copyhold,  and  leasehold  estates,  and 
all  other  my  estate  and  effects,"  upon 
trust  to  pay  the  dividends,  interest^ 
rents,  and  profits,  and  annual  produce 
thereof"  to  his  wife : — 

Heldy  upon  the  enumeration  of  par^ 
ticulars  in  the  last  general  gift,  that 
the  freeholds,  copyholds,  and  lease- 
holds, being  there  specified,  were  not 
to  be  converted,  but  were  to  be  con- 
tinued in  their  then  actual  invest- 
ment, and  enjoyed  by  the  tenant  for 
life  in  specie,  though  the  leaseholds 
might  be  wearing  out;  but  that  other 
residue  of  the  testator,  consisting  of 
insurance  and  canal  shares,  and  other 
personal  estate,  not  being  therein 
specified,  and  though  not  being  wast- 
ing investments,  must  be  converted. 

Hddy  also,  that  the  personal  estate 
is  the  primary  fund  for  the  payment 
of  the  debts  and  legacies,  and  that 
the  real  estate  is  a  subsidiary  fund 
only  for  their  payment.  Blann  v. 
BeU,  658 

10.  In  a  will  by  a  father,  giving  a 
life  interest  in  a  fund  to  his  daugh- 
ter, with  words  importing  the  gift  of 
a  vested  interest  in  remainder  after 
her  decease  to  her  child  and  children, 
followe<l  by  these  words,  "  in  case  the 
said  [the  daughter]  shall  leave  no  child 
or  children,  or,  having  such,  all  of 
them  shall  happen  to  die  under  age 
without  issue,"  then  a  gift  over  in 
that  event: — Heldj  that  it  requires 
very  strong  words  to  take  away  the 
effect  of  a  prior  clear"^  vested  gift; 
and,  notwithstanding  the  ordinaiy 
sense  of  "  leave,"  that  it  was  the  tes- 
tator's intention  to  give  the  fund  over 
only  in  case  the  previous  limitations 
should  fiEul;  and  that  the  fund  vested 
absolutely  in  the  only  child  of  the 
daughter,  who  died  in  the  lifetime  of 
its  mother.  In  re  TJ^ompacnCs  Trust, 
Ex  parte  Oliver,  667 

11.  A  testator,  after^  expressing 
his  intention  to  make  a  settlement  of 
his  affidrs^  appointed  A.  B.  and  C.  D. 
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his  executors^  to  take  aad  reoeive  all 
monies  that  might  be  in  his  posses- 
sion or  due  to  him  at  the  time  of  his 
deoease,  and  to  prosecute,  if  necessary^ 
for  .the  recovery  thereof,  to  be  by 
them  placed  in  the  British  funds,  or 
otherwise  laid  out  upon  sudi  security 
as  they  should  deem  sufficient.  On 
a  question  whether  a  s\mi  of  stock 
was  disposed  of  by  the  will : — Hdd^ 
that  the  will  operated  as  a  complete 
disposition  of  all  the  personal  estate, 
even  if  the  word  "monies"  were  to 
receive  only  the  strict  construction ; 
but  that,  on  the  context  of  this  will, 
the  word  "  monies**  must  be  taken  to 
include  akock  in  the  funds.  WaUe  v. 
Combei,  676 

12.  By  her  will,  a  testatrix  gave 
1000^.  stock  to  trustees,  upon  trust 
to  apply  the  dividends  for  the  main- 
tenance of  her  granddaughter  until 
she  attained  twenty-two,  and  then  in 
trust  for  her  absolutely;  but  if  she 
died  under  twenty-two,  then  in  trust 
for  the  testatrix*s  children  living  at 
the  granddaughter's  death.  By  a 
oodi<S,  the  testatrix  revoked  the 
above  trusts,  and  in  lieu  thereof  di- 
rected the  trustees  to  apply  the  divi- 
dends for  the  maintenance  of  the 
granddaughter  imtil  she  attained 
twenty-two,  and  then  in  trust  for 
her  for  life,  for  her  separate  use; 
and,  in  the  event  of  her  dying  either 
above  or  under  twenty-two  leaving 
lawful  issue,  in  trust  for  her  children 
equally;  but  if  she  died  without  leav- 
ing lawful  issue,  then  in  trust  for 
the  testatrix's  children  living  at  the 
granddaughter's  death,  and  the  chil- 
dren of  any  child  who  had  previously 
died.  By  a  subsequent  codicil,  the 
testatrix  declared  that  she  had  al- 
tered her  views  respecting  her  grand- 
daughter as  to  the  lOOOZ.  lefi  in 
the  wiUf  which  (the  testatrix  now 
thought)  might  prove  a  snare  for  her^ 
and  the  testatrix  left  500^.  for  school- 
ing and  board : — Hdd^  that  the  le-  I 


gacy  of  500/.  was  given  in  addition 
to  and  not  in  substitutioii  for  that 
of  1000^  given  by  the  codiciL  Sano- 
Ttiy  V.  Rwrrmeyy  698 

13.  A  testator  gave  to  his  nieoe 
"  1000/.  and  all  the  policies  of  life  in- 
surance which  I  have  effected  in  the 
Union  and  Iaw  Life  Insurance  Offi- 
ces, and  the  monies  payable  in  respect 
thereof;  and  I  direct  the  same  to  be 
paid  to  her"  in  a  specified  manner.  He 
then  gave  to  his  wife  ''  the  other  poli- 
cies of  life  insurance  which  I  have  ef- 
fected in  any  other  offices;"  and  the 
gift  of  his  residuary  perscmal  estate  to 
his  wife  contained,  in  its  enumeration, 
'^  shares  in  public  companie&"  The 
testator  never  had  any  ''  policies"  ef- 
fected on  his  life  in  the  Union  or 
Law  Life  Insurance  Offices,  but  he 
had  ''  shares"  in  those  offices  and  in 
other  offices,  as  well  as  two  policies 
on  his  life  in  one  other  insurance 
office.  On  a  case  stated  between  the 
niece  and  widow  of  the  testator: — 
Hddy  that  the  testator,  imngining  in 
error  that  he  had  policies  in  two 
offices,  meant  to  give  those  polidea 
That  where  he  meant  to  give  shares 
he  has  so  described  them;  and  that, 
as  it  could  not  be  known  what  will 
the  testator  would  have  made  if  he 
had  not  committed  this  error,  the 
Court  held,  that  the  shares  did  not 
pass  under  the  description  of  policies. 
WaJtffr9  V.  Wood,  717 

14.  A  testator  gave  the  residue  of 
his  real  and  personal  estate  to  trustees, 
upon  trust,  to  pay  or  permit  his  wi- 
dow to  receive  the  income  and  profits ; 
and  afler  her  death  he  gave  the  capi- 
tal over.  The  will  contained  no  direc- 
tion as  to  the  conversion  of  his  estate. 
Part  of  the  testator's  estate  consisted 
of  12,000/.,  invested  in  a  partnership. 
Under  a  stipulation  in  the  deed  of 
partnership,  the  surviving  partner 
gave  a  warrant  of  attorney  to  the 
executors  of  the  testator,  securing 
payment  of  the  1 2,000/.  by  instalments 
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of  1500L  a  year,  wiih  interest  at  5L 
per  cent,  on  tlie  unpaid  balances: — 
Mddg  that  the  rale  laid  down  in  Hotpe 
T.  Lord  Bwrimoutkf  as  applied  to  this 
can,  rsqaired  the  trustees  not  to  con- 
Tert  the  property,  but  to  set  a  yalue 
upon  it^  and  to  give  the  tenant  for 
life  41  per  cent  on  the  value,  and  to 
inTest  the  residue  of  the  surplus  iu- 
oome,  paying  the  income  of  these  in- 
▼estmeiitB  to  the  tenant  for  life,  and 
apprcmriating  the  corpus  to  the  re- 
maindBmuuL      Meyer  v.  Simoyiseji, 

723 
15.  A  testatrix  gave  a  fiind  to 
tnutees^  upon  trust  to  pay  the  di- 
to  her  niece;  and,  after  her 
if  her  husband  should  sur- 
Tive  her,  and  she  should  leave  no 
"iMae"  Hving  at  her  decease,  then 
to  the  husband  for  life ;  but  if  she 
■honld  leave  "  issue,"  then  upon  trust 
to  pay  a  moiety  of  the  dividends  to 
the  husband,  and  to  apply  the  uther 
mowfey,  during  his  life,  for  the  bone- 
fit  of  **  such  issue,"  during  their  mi- 
norities. After  the  decease  of  the 
nieoe  as  to  one  moiety  of  the  fund, 
and  after  the  decease  of  the  sui^ 
vxvor  of  her  and  her  husband  then 
aa  to  the  whole  of  the  fiiud,  the 
tmst  was  to  transfer  and  divide  the 
■ame  unto  and  amongst  the  "chil- 
dren" of  the  niece,  the  shares  of  sons 
to  be  vested  at  twenty-one,  and  of 
daughters  at  that  age  or  marriage 
with  consent,  with  survivorship  in 
oaae  of  the  death  of  any  child  before 
hiB  portion  should  become  vested, 
with  a  provision  for  maintenance  for 
''.ohildren**  during  minority ;  and,  in 
oaae  the  niece  should  die  in  the  life- 
time of  the  husband  leaving  issue,  and 
aU  should  die  and  unmarried,  then 
the  trust  was  to  pay  the  whole  of  the 
dividends  unto  the  husband.  "  And 
from  and  after  the  decease  of  my 
aaid  niece  and  her  husband,  and  the 
Borvivor  of  them,  &nd  failure  of  isms 
of  my  fnid  niece,  upon  tmst  to  trans- 


fer the  fund  to  other  persons : — UM. 
that  the  word  '*  issue'*  in  pre^'iou^ 
]iai't8  of  the  will  ob>'iously  meant 
"children;"  and  tliat  the  gift  over  on 
failure  of  *"  issue "*  meant  a  failiut?  of 
*' children  ;*"  and  that  the  gift  over 
took  effect. 

]  t  is  a  rule  of  construction,  that, 
where  there  is  a  gift  to  some  only  of 
a  class,  and  then  n  gift  over  u]x)n 
failure  of  all  the  clae«,  it  is  to  l^e 
coustrueil  u]K>n  failure  not  of  the 
whole  class,  but  of  those  only  who 
are  specified  before.  Bryan  y.  Man- 
sion, 737 

IG.  A  testator  bo4]ueathed  the  in- 
tere^st  of  his  pro]>erty  in  the  funds  to 
his  wife  for  lite  or  widowhood,  and  the 
capital  at  her  death  in  equal  sliares 
unto  ai\d  among  the  cliildren  of  his 
brothers  J.  and  K,  and  of  Ids  late  bro- 
thers., as  sliould  1>e  living  at  the  death 
or  second  marriage  of  his  wife.  By  a 
codicil,  he  dcclHrt^l  it  to  be  liis  wish, 
that  H.  M.  M.  (a  niece),  might  have 
her  sliare  equally  with  his  brothers' £. 
and  S.'s  cliildren : — Hdd,  that  H.  M. 
M.  took  her  shai'e  absolutely,  and  not 
contingently  u])on  her  surviving  the 
tenant  for  life.    Biggs  v.  GilibSy    744 

17.  A  testator  gave  a  sum  of  mo- 
ney to  tni.stees  in  trust,  to  pay  the 
interest  to  his  daughter  for  life,  and 
after  her  decease  to  divide  tlie  prin- 
cijjal  Ixjtwecn  all  and  every  the  chil- 
dren of  his  said  daughter  who  should 
be  living  at  the  time  of  her  decease, 
and  the  lawful  issue  of  such  of  tliem 
as  should  be  then  dead  leaving  issue, 
so  as  that  tlie  issue  of  each  child  so 
dying  should  take  the  share  which 
their  deceased  parent  would  have 
taken  if  living ;  and  so  as  that  such 
issue  of  each  child  so  dying  should 
take  eqiudly  share  and  share  alike,  to 
be  paid  to  all  such  children  and  issue 
upon  their  respectively  attaining,  and 
in  case  they  should  live  to  attain,  the 
age  of  twenty-one  years,  with  clauses 
dii'ecting  the  application  of  the  in- 
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oome  for  the  maintenance  of  the  chil- 
dren and  i^ue  as  the  trustees  might 
think  fit.  One  of  the  children  of  the 
tenant  for  life  died  in  her  lifetime, 
leaving  children,  some  of  whom  died 
in  the  lifetime  of  the  tenant  for  life : 
— Hddj  that  the  time  of  the  death  of 
the  child  of  the  tenant  for  life,  and 
not  the  time  of  the  death  of  the  te- 
nant for  life,  was  the  period  for  as- 
certaining the  class  of  his  issue  who 
were  to  take ;  and  that  the  children 
of  the  deceased  child  living  at  his 
death,  though  they  subsequently  died 
in  the  lifetime  of  the  tenant  for  life, 
took  vested  interests.  Bcvrher  v. 
Ba/rher,  753 

See  CoHMON  Error. 

WINDmaUP  ACTS. 

1.  In  winding  up  the  affidrs  of  a 
Joint-stock  Company  under  the  Wind- 
ing-up Acts,  the  Master  made  an  or- 
der that  the  official  manager  should 
attend  him  privately,  for  the  purpose 
of  fixing  a  reserved  bidding  upon  a 
sale  of  the  works  of  the  Company, 
without  giving  notice  to  any  of  the 
oontributorios :  upon  a  motion  to  dis- 
charge or  vary  that  order — Hddy  that 
all  contributories  were  entitled  to  at- 
tend all  proceedingsbefore the  Master; 
and  the  order  was  discharged.  In  re 
The  Imperial  Salt  amd  Alkali  Com- 
pany.  Ex  pa/rie  SkUter^e  FxeetUors,  34 

2.  A  Railway  Company  had  been 
provisioQally  registeml,  and  shares 
had  been  allotted  in  it,  on  which  small 
deposits  had  been  paid,  but  no  deed  of 
settlement  or  parliamentary  contract 
was  executed,  and  the  scheme  became 
abortive.  In  June,  1849,  the  usual 
order  was  Ihade  to  wind  up  the  Com- 
pany on  the  petition  of  one  of  the 
members  of  the  committee  of  manage- 
ment. The  proceedings  under  the  or- 
der were  carried  on  actively,  and  af- 
ter much  litigation,  the  number  of 
persons  remaining  on  the  list  of  con- 
tributories were  reduced  to  seven,  one 


of  whom,  being  out  of  the  jurisdic- 
tion, was  not  finally  fixed  as  a  con- 
tributory. In  May,  1851,  three  of 
the  seven  contributories  presented  a 
petition  for  the  discharge  of  the  order, 
or  for  a  stay  of  all  proceedings  under 
it : — Held,  that  the  Company  was 
within  the  Winding-up  Act^  1848; 
and  the  petition  was  dismissed,  with 
costs.  In  re  The  Direct  Exeter,  Fly- 
mouth,  a/nd  Bevonport  Eailivay  Com- 
pa/ny.  Ex  parte  Woolmer,  117 

3.  By  the  subscription  contract  of 
a  provisionally  registered  Railway 
Company,  giving  the  usual  powers  to 
the  committee  of  management,  the 
persons  who  were  parties  to  the  agree- 
ment of  the  third  part  covenanted, 
that,  in  the  event  of  the  application 
to  Parliament  being  unsuccessfbl, 
they  would  pay  and  discharge  all 
the  costs  and  expenses  which  should 
have  been  incurred  with  a  view  to 
the  promotion  of  the  undertaking, 
and  all  other  costs  and  chaiges  of 
every  description  incidental  thereto, 
such  costs  and  charges  to  be  assessed 
rateably  on  the  sums  subscribed  by 
them  respectively.  On  winding  up 
the  Company  under  the  Winding-up 
Acts,  it  was  alleged  on  behalf  of  some 
of  the  contributories,  that  the  ma- 
naging committee  had  received,  by 
means  of  the  deposits,  much  more 
than  sufficient  for  the  payment  of 
all  necessary  costs,  charges,  and  ex- 
penses of  every  description,  and  had 
misapplied  considerable  sums;  but 
it  did  not  appear  that  proceedings 
to  enforce  the  alleged  liabilities  of 
the  members  of  the  committee  would 
be  attended  with  any  immediate  be- 
neficial result:  —  ffeld,  that,  until 
some  proceedings  had  been  taken  he^ 
fore  the  Master  to  ascertain  and  en- 
force these  liabilities,  a  call  ought 
not  to  have  been  made  on  the  con- 
tributories generaUy,  for  payment  of 
the  debts  proved  against  the  Com- 
pany, and  of  the  costs  incuri^  by 
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the  official  manager  in  tbo  prosecu- 
tinn  of  a  suit  and  in  the  defence  of 
an  action  nnder  the  sanctiou  of  the 
Master,  and,  generally,  under  the 
vinding-np  order. 

Froooedings  for  the  above  purpose 
were  consequently  commenced  before 
the  Master.  While  they  were  in  the 
coarse  of  prosecution,  a  call  was  made 
by  him  on  the  contributories  gene- 
rally, to  provide  a  fund  for  payment 
of  the  above  costs  merely: — Hdd, 
that  the  call  had  been  properly  made. 
In' re  The  London  and  Bi/rmiiigham 
^xtention,  cmd  I^orthampton,  Davenr 
Pry^  Leamington,  and  Warwick  EaU- 
way  Company;  Gay's  case,  122 

4.  A  member  of  a  provisional  com- 
mittee of  an  abortive  Railway  Com- 
pany wrote,  in  answer  to  an  inquiry 
by  the  secretaiy  what  shares  he  pro- 
posed to  take,  thus — **  I  have  made 
api^cation  for  fifty  shares,  and,  as  a 
member  of  the  provisional  committee, 
I  shall  be  obliged  if  you  will  allot 
them  to  me."  It  did  not  appear  that 
any  shares  were  in  £Etct  allotted  to 
him : — ffeldy  distinguishing  this  case 
from  C]^8  case  {2  B.,Jm  Cas.  674), 
that  the  name  of  the  member  of  the 
provisional  committee  had  been  pro- 
perly struck  out  of  the  list  of  contri- 
butories. In  re  The  Brighton,  Levoes^ 
and  Ikmbridge  Welle  Direct  RaUway 
Company;  Convrnfe  case,  150 

5.  T.,  a  member  of  a  provisional  com- 
mittee of  an  abortive  railway  scheme, 
attended  a  meeting  of  that  commit- 
tee, at  which  a  committee  of  manage- 
ment was  appointed,  who  incurred 
debts,  which  the  funds  of  the  Com- 
pany were  insufficient  to  pay.  At  a 
subsequent  meeting  of  the  provision- 
al committee  at  which  T.  attended, 
the  committee  of  management  re- 
ported, that  they  had  incurred  such 
debts;  and  that,  according  to  an  opin- 
ion taken,  all  the  members  of  the 
provisional  committee  were  liable  for 
the  debts  so  incurred :  when  resolu- 


tions were  passed  adopting  the  re- 
port»  and  arranging,  by  a  rateable 
contribution,  for  payment  of  the 
debts.  T.  was,  at  such  meetings,  ap- 
pointed a  member  of  a  finance  com- 
mittee to  arrange  for  the  payment  of 
the  debts  of  the  Company,  and  was 
active  in  such  committee,  and  he  con- 
tributed several  sums  towards  liqui- 
dating the  debts.  The  Master,  in 
windmg-up  the  affiiirs  of  the  Com- 
pany under  the  Winding-up  Acts, 
placed  T.*s  name  on  the  list  of  con- 
tributories : — Held,  that  T.  was  not  a 
contributory. 

Held,  also,  that  the  committee  of 
management  was  a  body  of  persons 
acting  for  themselves  independently, 
and  not  as  agents  for  or  on  behalf  of 
the  provisional  committee;  and  that 
the  committee  of  management  was 
the  committee  of  the  intended  Com- 
pany, and  not  of  the  provisional  com- 
mittee. In  re  The  Direct  Exeter,  Ply- 
mouth, and  Devmiport  Railuxiy  Comn 
pany;  Tanner^ e  case,  182 

6.  Where  a  claim  and  an  affidavit 
in  support  of  it  were  carried  into  the 
Master's  office,  under  a  winding-up 
order,  on  behalf  of  a  creditor  whose 
debt  was  not  barred  at  the  time  by 
the  Statute  of  Limitations,  and  a  year 
elapsed  without  the  creditor  making 
any  fiirther  attempt  to  establish  the 
debt  before  the  Master,  or  to  enforce 
payment  of  it;  and  in  the  meantime 
six  years  had  elapsed  from  the  time 
when  the  debt  accrued  due: — Held, 
that  the  claim  ought  not  to  have  been 
disallowed  by  the  Master  as  being 
barred  by  the  Statute  of  Limitations. 
In  re  The  Great  Western  Extension 
Atmospheric     Railway     Company; 

^  Wryght^s  case,  244 

7.  In  the  proceedings  before  the 
Master  for  winding-up  an  abortive 
Joint-stock  Company,  in  which  53,0 15 
shares  had  been  subscribed  for,  a  sum 
of  23,000/.  was  realised.  A^r  two 
advertisements  in  the  daily  papers  for 
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8cripbolder%  certificates  representing 
25,675  shares  were  produced ;  24,870 
scrip  sliareswere  cancelled  by  arrange- 
ment with  the  holders;  leaving  2470 
scrip  shares  unaccounted  for.  It  ap- 
pend that  22,000^.  assets  of  the 
Company  remained  outstanding.  On 
the  application  of  the  official  manager, 
the  Court  authorised  him  to  pay  a 
dividend  of  15«.  per  share  among  the 
holders  of  the  25,675  scrip  shares; 
and  to  pay  and  distribute  future 
dividends  among  the  holders  for  the 
time  being  of  scrip  shares,  with  the 
sanction  of  the  Master.  In  re  Madrid 
and  VcUentia  RMway  Compcmy,  Ex 
parte  QuUter,  276 

8.  A  shareholder  in  a  Joint-stock 
Banking  Company  executed  a  deed 
of  transfer,  binding  him  to  pay  to 
two  trustees  for  the  Company  all 
sums  then  due,  or  to  become  due,  in 
respect  of  twenty  shares;  and  he  re- 
ceived the  usual  certificate  that  he 
held  twenty  shares.  He  shortly  after- 
wards acquired  thirty  other  shares, 
but  did  not  execute  any  deed  in  re- 
spect of  them;  he  then  obtained  a 
certificate  that  he  was  the  holder  of 
fifty  shares.  In  answer  to  inquiries 
respecting  the  circumstances  of  the 
Company,  which  he  shortly  after- 
wards made,  the  manager  of  the  Com- 
pany informed  him,  among  other 
particulars,  that  the  dividends  were 
payable  half-yearly,  whereas,  in  fact, 
the  liabilities  of  the  Company  at  that 
time  greatly  exceeded  its  assets.  He 
then  purchased  fifty  more  shares  in 
the  Company,  being  shares  forfeited 
by  former  owners,  and  then  held  by 
the  directors  in  trust  for  the  Com- 
pany, of  which  circumstance  however 
he  was  ignorant,  and  received  a  cer- 
tificate that  he  was  the  holder  of  100 
shares.  He  received  the  dividends 
on  these  100  shares  for  two  years, 
until  1847,  when  the  Company  stop- 
pe<l  payment : — ffdd,  that  the  shai^ 
holder  was  a  contributory  for   100 


shares  without  qualification;  and  that 
the  inaccurate  representation  of  the 
manager,  however  fraudulent,  did  not 
relieve  the  shareholder  from  his  ob- 
ligations as  such  in  respect  of  the 
fifty  shares  purchased  from  the  direct- 
ora  In  re  TJte  North  of  England 
Joint  Stock  Bailing  Company;  Bet- 
nao'da  cage,  283 

9.  A  Joint>stock  Trading  Compa- 
ny for  assuring  ships,  being  com- 
pletely registered,  granted  policiea^ 
subject  to  a  proviso  that  the  assur- 
ance was  not  to  charge  the  respective 
shareholders  of  the  Company  beyond 
the  amount  of  their  individual  sham 
in  the  Company,  but  that  the  capitil 
stock  or  funds  of  the  Company  should 
alone  be  charged.  The  Company  be- 
came bankrupt  under  the  7  &8  Yici 
c.  Ill;  and,  by  direction  of  the  Com- 
missioner in  Bankruptcy,  applica- 
tion was  made  to  this  Court,  and 
an  order  for  winding-up  the  Compa- 
ny was  obtained.  In  order  to  meet 
the  liabilities  of  the  Company  to  the 
policy  holders,  the  Master  made  a 
call  on  the  shareholders  for  the 
amount  of  their  shares  of  251.  each  in 
full,  less  by  the  sums  which  each  had 
previously  contributed.  On  an  ap- 
peal by  one  of  these  shareholders,  it 
appeared,  that  he  had  paid  his  depo- 
sit, which  was  all  the  amount  he  had 
been  called  on  to  pay  under  the  rules 
of  the  Company,  which  provided  ma- 
chinery for  making  calls,  by  meetings 
of  the  Company,  of  small  instalments, 
at  long  intervals;  and  it  was  object- 
ed, that  the  policy  holders  must  take 
the  assets  as  they  found  them ;  that 
the  power  to  enforce  instalments  was 
gone;  and  that  to  make  a  call  thus 
was  to  give  the  creditors  a  better  re- 
medy than  they  had  before: — But, 
Iheld,  that  the  funds  of  the  Company 
meant  the  full  subscription  of  each 
shareholder,  the  payment  of  which 
was  liable  to  be  immediately  en- 
forced; and  the  call  was  affirmed. 


WINDING-UP  ACTS. 


839 


Ifk  T€  The  Merehani  Traders^  Ship, 

.LoaiHy   and  Ituurance  AsBoeiaiioti; 

Lard  TalbofB  case,  386 

10.  A  Jointrsiock  Company,  bem<]^ 

oompleielj  registered,  two  shares  were 
aOotted  by  the  letter  of  the  managing 
director  to  an  aj^licant  for  shares,  j 
who  paid  10^.  as  deposit  at  the  Com- 
pany's office.  The  Company's  deed 
of  settlement  provided,  that,  upon  the 
execution  of  the  deed,  the  person  exe- 
cuting, being  otherwise  dnly  entitled, 
abould  be  entered  on  the  register  of 
shareholders,  and  duly  returned  to 
the  Joint-stock  Companies  Eegiiftry 
Office,  and  should  thenceforth,  but 
not  before,  assume  the  liabilities  and 
privileges  of  a  shareholder.  The  ap- 
plicant did  not  execute  the  deed,  but 
the  Company  inserted  his  name  on 
the  Register  of  Shareholders,  and  ro- 
tnmed  his  name  to  the  Registry 
Office : — Udd,  that  the  applicant  had 
authorised  the  Com|)any  to  put  his 
name  on  the  Register  without  his 
execution  of  the  deed;  and  that  his 
name  had  been  properly  placed  on  the 
list  of  oontributories. 

The  name  of  a  shareholder  in  a 
Joint-stock  Company  was  Robert 
Eaaton  Yelland;  he  was  returned 
and  registered  at  the  Joint-Stock 
Companies  Registry  Office  by  the 
name  of  Robert  Eastern  Yelland : — 
Held^  that  the  misnomer  was  imma- 
teriaL  In  re  Tlie  Merchant  Traders^ 
dse,  AsaocicUion;  Yelland's  case,   395 

11.  A  Joint- stock  Company,  com- 
pletely registered,  became  bankrupt. 
One  of  the  members  of  the  Comjjany 
had  previously  been  declared  bank^ 
rupt,  and  had  obtained  his  certificate. 
The  Master  placed  the  bankrupt's 
name  on  the  list  of  contributories, 
and  calls  were  made  by  tho  Master 
on  him  for  contributions  to  discharge 
the  liabilities  of  the  Company  incur- 
red before  liis  bankruptcy : — Hddf  on 
his  api)ca],  that  his  certificate  was  a 
bar  to  the  liabilities  to  satisfy  which 
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the  calls  were  made;  and  that  the 
bankrupt^  name  ought  to  be  removed 
from  tbe  list  of  contributories.  In  re 
The  Merchant  Traders  drc.  Asaocia- 
tion  ;  Chappfe^s  case,  400 

12.  Five  individuals,  with  several 
others,  were  members  of  the  mana- 
ging body  of  an  abortive  Railway 
Company,  and  these  five  were  ap- 
pointed to  be  a  finance  committee, 
with  power  for  any  three  of  them  to 
sign  che<|ues,  which  were  to  be  coun- 
tersigned by  the  secretary.  These 
five  persons,  acting  by  the  direction 
of  the  managing  boily,  had  employed 
the  funds  of  the  Company  to  a  Lu^ 
amount,  in  bujring  up  shares  in  the 
Company.  The  Master  charged  these 
five  persons  with  the  monies  which 
they  were  instrumental  in  applying 
in  the  purchase  of  those  shares: — 
Ildd,  that,  although  there  had  been 
a  misapplication  of  the  funds  of  tho 
Company  by  these  acts;  yet,  con- 
sidering that  they  had  been  done 
under  the  direction  of  the  governing 
body,  it  waa  not  consistent  with  jus- 
tice, that  tho  mode  of  proceeding 
should  be  of  so  simple  a  kind  as  the 
Master  had  adopted,  and  that  some 
other  course  must  be  found  to  enable 
the  Master  to  determine  what  ought 
to  be  done;  and  the  Master's  order 
was  discharged.  InreTIieLoncUynand 
Birmingham  Extension,  d:  Nort^tamp- 
ton  dec,  Raittoay  Company;  Carpen- 
tm's  EoceciUors*  case,  Weiss^s  case,  402 

13.  A  member  of  the  committee  of 
management  of  an  abortive  Railway 
Company  attended  many  of  the  meet- 
ings, but  he  did  not  attend  the  only 
meeting  at  which  the  only  luisatisfied 
debt  of  the  Comjiany  (being  a  debt  to 
its  engineer)  was  contracted ;  he,  how- 
ever, attended  a  subsequent  meeting, 
at  which  the  report  of  the  engineer 
was  received  and  adopted: — Udd, 
that,  prima  facie,  the  claim  of  the 
engineer  was  a  liability  of  the  Com- 
pany within  the  meaning  of  theWind- 
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ing-up  Acts;  and  that,  althougli  the 
member  was  not  directly  liable  to  the 
engineer,  he  was  liable  to  the  persons 
liable  to  the  engineer  to  contribute 
rateably  with  them;  and  the  mem- 
ber's name  was  retained  on  the  list  of 
contributories.     In  re  The  Midla/nd 
Union,  Surtanriipon- Trent  dsc.  Bail- 
way  Compamy;  NorhwnfB  case,    423 
14.  The  two  trustees  of  a  Joint- 
stock  trading  Company,  at  the  request 
of  the  directors,   gave  a  bond  for 
1000^,  borrowed  for  and  applied  to 
the  use  of  the  Company.     In  an  ac- 
tion against  one  of  these  two  trustees, 
the  bond-creditor  recovered  the  1000/. 
and  interest^  and  costs,  against  him 
personally;  and  the  trustee  paid  the 
debt,  interest^  and  costs.    The  trustee 
ineffectually  gave  notice  of  the  pro- 
ceeding to  the  directors  of  the  Com- 
pany twice  (the  second  time  under 
the  Winding-up  Act,  1848,  s.  5,  cL 
5).     On  a  claim  by  the  trustee  to  be 
admitted  as  a  creditor  of  the  Com- 
pany under  the  Winding-up  Acts, 
the  Court  directed  an  action,  which 
established  the   borrowing  to   have 
been  an  authorised  act: — Held,  that 
the  trustee  was  entitled  to  stand  as 
a  creditor  for  1000/.  and  interest^  and 
his  costs,  charges,  and  expenses,  pro- 
perly incurred  as  a  trustee  in  defence 
of  the  action  and  of  the  motion;  but 
ho  was  allowed  no  damages  for  costs 
incurred  in  raising  the  amount.  In  re 
The  OwndU  Union  Brewery  Compcmy; 
CroxtorCa  case,  432 

15.  A  Joint-stock  Company  for  the 
manufacture  of  alkali  was  indebted 
to  its  bankers  in  15,489/.,  which  it 
had  not  funds  to  meet.  The  debt 
was  secured  by  a  Judge's  ordler;  and 
the  bankers  were  in  a  condition  at 
once  to  enter  up  judgment  for  the 
amount.  The  Company  was  carry- 
ing on  business  solely  for  the  purpose 
of  winding-up  its  affairs,  and  had  en- 
tci'ed  into  an  agreement  for  letting 
the  works  at  a  rent,  which,  however, 


appeared  likely  to  afford  the  means 
of  paying  off  the  debt  by  facilitating 
a  sale  of  the  works  or  otherwiseL 
The  majority  of  the  shareholden 
were  in  feivour  of  thus  winding-up 
the  Company  out  of  Court : — Held, 
that  the  interposition  of  the  Court 
under  the  Winding-up  Acts  is  du^ 
cretionary;  and  that  the  above  was 
not  a  fit  case  for  directing  the  Com- 
pany to  be  wound  up  under  those 
Acts,  at  the  instance  of  a  sharehold- 
er who  differed  fix)m  the  majority: — 
SenMe,  that  the  case  would  have  been 
different  if  the  petitioner  had  been 
pressed  by  any  creditor  of  the  Com*, 
pany,  or  if  there  were  any  rights  or 
liabilities  which  could  not  have  been 
enforced  without  the  aid  of  the  'Wind- 
ing-up Acts.  In  re  The  BriHAAlkaU 
Company,  Bxpctrte  Guest,  458 

16.  The  local  agent  for  a  provision- 
ally registered  Bailway  Company  ap- 
plied to  a  landowner  on  the  proposed 
line  to  become  connected  with  the 
Company,  assuring  him,  from  the  ma- 
naging committee,  that  he  would  in- 
cur no  liability  thereby;  and  the  land- 
owner thereupon  became  a  provision- 
al committee-man.  On  his  subsequent 
application  for  200  shares,  "  subject 
to  the  subscribers'  agreement,"  no 
allotment  of  any  shares  to  him  was 
proved,  but  when  a  claim  for  calls  on 
shares  was  made,  he  asked  time  to 
pay  them.  No  subscribers'  agree- 
ment was  ever  prepared.  On  the 
winding-up  of  the  Company  under 
the  Winding-up  Act: — Held,  that 
the  landowner  was  a  provisional 
committee-man  who  had  taken  shares 
fii  the  Company  within  the  decision 
in  UpJUCa  case,  and  that  he  was  a 
contributory.  In  re  Hie  Metropolitan 
Bailway  Junction  Compaaiy;  Marh- 
welTs  case,  528 

17.  A  shareholder  in  a  Joint-stock 
Trading  Company  became  bankrupt. 
The  Joint-stock  Company  continued, 
for  a  year  subsequent  to  the  bank- 
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roptcy,  to  carry  on  its  business,  and 
then  stopped;  and  its  aflGedrs  were 
ordered  to  be  wound  up  under  the 
Winding-up  Acts.  By  the  Company's 
deed  of  settlement,  the  assignees  of 
any  bankrupt  shareholder  were  autho- 
rised to  sell  his  sharea  The  assignees 
of  this  bankrupt  shareholder  did  not 
avail  themselves  of  this  provision. 
The  Master  placed  the  names  of  the 
assignees  upon  the  list  of  contribu- 
tories  as  liable  in  respect  of  the  bank- 
rupt's estate  up  to  the  bankruptcy, 
on  which  the  assignees  disclaimed. 
The  Master  then  placed  the  name  of 
the  bankrupt^  who  was  certificated, 
upon  the  list  as  liable  in  respect  of 
calls  made  subsequent  to  his  bank- 
ruptcy : — Held,  that  shares  in  a  joint- 
stock  partnership  were  not  property, 
as  the  shares  in  an  incorporated  Com- 
pany ;  but  that  they  were  an  interest 
determinable  on  bankruptcy;  and  that 
the  bankrupt's  name  ought  not  to  be 
on  the  li.st  in  respect  of  liabilities  sub- 
sequent to  his  bankruptcy.  In  re 
Tfie  Liverpool  Marine  Assurance 
Compa/ny;  GreenahiekTa  case,       599 


WITNESS. 

The  plaintiff  sought  to  have  a  deed 
set  aside  on  the  ground  of  the  fraudu- 
lent insertion  of  a  particular  clause 
therein.  One  of  the  defendants  by 
answer  insisted  that  the  plaintiff  had 
notice  of  the  clause  in  question  at 
a  specified  time,  and  examined  the 
plaintifi^s  solicitor  in  support  of  this 
issue,  and  inquired  what  passed  at  an 
aUeged  interview  between  the  solici- 
tor and  the  defendant  at  the  time 
specified.  To  this  interrogatory  the 
solicitor  demurred  to  answer,  on  the 
ground  that  it  inquired  respecting 
matters  about  which  he  had  obtained 
information  by  means  of  confidential 
communications  made  to  him  in  the 
course  of  his  agency  as  solicitor  for 
his  client,  the  plaintiff: — Held,  that 
the  solicitor  was  bound  to  answer 
the  interrogatory.     Gore  v.  Bowser, 
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